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THURSDAY,  FEBRUARY  28,  1985 

House  of  Representatives, 
Legislation  and  National  Security  Subcommittee 

OF  THE  Committee  on  Government  Operations, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
2154,  Rayburn  House  Office  Building,  Hon.  Jack  Brooks  (chairman 
of  the  subcommittee)  presiding. 

Present:  Representatives  Jack  Brooks,  Frank  Horton,  and  David 
S.  Monson. 

Subcommittee  staff  present:  Richard  C.  Barnes,  staff  director; 
Mary  Alice  Oliver,  clerk;  full  committee  staff:  William  M.  Jones, 
general  counsel;  John  E.  Moore,  staff  administrator;  James  E. 
Lewin,  chief  investigator;  James  E.  Rife,  Charles  C.  Wheeler,  R.  Mi- 
chael Long,  and  Robert  S.  Richard,  professional  staff  members; 
Ralph  Doty,  and  Judge  Williams,  staff  members;  Stephen  M.  Dan- 
iels, minority  staff  director  and  counsel;  Douglas  D.  Mitchell  and 
John  Parisi,  minority  professional  staff,  Committee  on  Government 
Operations. 

OPENING  STATEMENT  OF  CHAIRMAN  BROOKS 

Mr.  Brooks.  The  subcommittee  will  come  to  order. 

Today  we  will  begin  our  hearings  on  the  constitutionality  of 
GAO's  bid  protest  function. 

Last  year,  after  much  work  by  this  committee  and  others.  Con- 
gress enacted  the  Competition  in  Contracting  Act,  Public  Law  98- 
369.  This  statute  is  widely  regarded  as  the  first  major  piece  of  pro- 
curement reform  legislation  passed  by  the  Congress  in  over  40 
years. 

The  Competition  Act  requires  Federal  agencies  to  open  up  their 
bidding  process  to  all  qualified  firms  wishing  to  compete  for  the 
Government's  business.  It  also  establishes,  for  the  first  time  in  stat- 
ute, a  forum  in  which  contractors  can  appeal  to  the  General  Ac- 
counting Office  when  they  have  been  unlawfully  denied  the  oppor- 
tunity to  compete. 

During  our  deliberations  on  this  legislation,  we  received  consider- 
able opposition  to  these  reforms,  reasonable  though  they  are,  from 
executive  branch  agencies.  Apparently,  high  level  officials,  both 
within  the  Defense  Department  and  some  of  the  civilian  agencies, 
thought  it  was  their  right  to  regularly  award  sweetheart  contracts 
to  their  favored  sole-source  suppliers.  In  passing  this  act.  Congress 


firmly  rejected  this  notion,  and,  in  my  view,  the  American  taxpay- 
er will  be  the  ultimate  winner. 

Clearly,  the  statutory  requirements  mandating  the  use  of  full 
and  open  competition  will  significantly  lower  the  prices  the  Gov- 
ernment pays  for  everything  from  claw  hammers  to  nuclear  sub- 
marines. Unfortunately,  because  of  the  actions  taken  by  the  execu- 
tive, it  may  be  a  while  before  these  savings  can  be  achieved. 

The  President,  on  signing  the  competition  bill  into  law,  declared 
certain  key  provisions  dealing  with  GAO's  bid  protest  function  to 
be  unconstitutional.  And  that  has  no  standing  in  court  whatsoever. 
Subsequently,  the  Justice  Department  and  0MB  directed  executive 
agencies  not  to  comply  with  these  provisions.  Mr.  Stockman  even 
went  so  far  as  to  order  Federal  officials  to  willfully  violate  the  law. 

It  has  always  been  my  impression  that  there  are  the  legislative, 
the  executive,  and  the  judicial  branches  of  Government;  and  it  was 
the  judicial  branch  that  declared  laws,  actions  to  be  unconstitution- 
al, not  the  executive.  Now,  if  we  are  going  to  change  that,  we  ought 
to  abolish  the  Supreme  Court  and  move  it  down  to  the  White 
House,  and  then  the  President  could  say  a  law  is  constitutional  or 
not.  But  do  we  want  to  try  all  of  our  cases  down  there? 

In  my  opinion,  these  actions  are  unprecedented  in  the  history  of 
our  Government.  The  Competition  in  Contracting  Act  was  duly  en- 
acted by  Congress  and  signed  into  law  by  President  Reagan  in  ac- 
cordance with  constitutional  requirements.  It  is  the  law  of  the 
land.  Absent  a  judicial  determination  on  the  provisions  in  question, 
it  is  the  responsibility  of  Government  officials  to  comply  with  the 
statute  in  its  entirety. 

Nobody  asked  these  officials  or  even  care  what  they  think  about 
the  law's  constitutionality.  The  President  is  the  determining  factor 
in  that — not  the  0MB  nor  the  Justice  Department.  If  they  don't 
like  it,  if  they  think  it  is  wrong,  they  can  sue  in  court.  They  can 
pick  their  venue  and  take  their  case  to  court,  and  prove  whatever 
they  can  before  the  courts  of  this  country. 

I  don't  decide  whether  the  law  is  constitutional  or  not.  I  think 
that  it  is,  but  I  don't  make  that  decision.  The  courts  will  make  that 
decision.  Until  they  do,  as  long  as  it  was  signed  into  law  and  duly 
passed  by  Congress,  it  is  the  law  of  this  country.  We  don't  individ- 
ually decide  whether  we  think  a  law  is  constitutional  or  not.  If  you 
don't  like  to  pay  your  taxes,  say  it  is  unconstitutional  like  those 
that  don't  pay  them;  and  let's  see  if  they  don't  haul  you  off  and  put 
you  in  the  clink. 

I  will  just  say  that  the  President  has  chosen  to  do  otherwise,  and 
as  a  result,  he  has  failed  to  exercise  his  constitutional  duty  to  take 
care  that  the  laws  be  faithfully  executed. 

The  0MB  Director  and  the  Attorney  General  were  requested  to 
testify  today.  David  Stockman  has  refused  to  appear.  The  Justice 
Department  was  initially  uncooperative.  Under  normal  circum- 
stances, I  would  move  today  to  force  the  appearance  of  the  Director 
before  the  subcommittee.  But,  in  part,  due  to  Mr.  Stockman's 
recent  illness,  I  have  rescheduled  both  OMB  and  the  Department's 
testimony  for  March  7. 

I  would  hope  that  Mr.  Stockman  is  well  enough  to  appear  at  that 
time,  and  will  take  this  time  to  reconsider  his  position. 

We  can  now  proceed  with  the  hearing. 


Mr.  Horton,  do  you  have  an  opening  statement? 

Mr.  Horton.  Yes,  Mr.  Chairman. 

Thank  you,  Mr.  Chairman. 

I  commend  you  on  moving  quickly  to  hold  hearings  on  the  seri- 
ous issues  that  have  been  raised  since  passage  last  year  of  the  Com- 
petition in  Contracting  Act.  And  I  would  agree  with  you:  I  think 
that  this  is  a  very  serious  constitutional  question,  a  very  serious 
matter  that  results  from  the  action  taken  by  the  executive  branch 
with  regard  to  the  declaration  that  certain  provisions  of  this  act 
were  not  constitutional,  and  to  the  subsequent  steps  directly  order- 
ing agencies  not  to  comply. 

It  is  regrettable,  of  course,  that  the  executive  branch's  reserva- 
tions about  constitutionality  have  clouded  the  prospects  for  imple- 
menting the  bid  protest  provisions,  which  lie  at  the  heart  of  the  re- 
forms enacted  in  CICA.  It  is  regrettable,  further,  that  the  executive 
has  taken  objection  to  the  bid  protest  provisions  through  a  proce- 
dure which  assaults  our  own  sense  of  constitutionality. 

Obviously,  I  would  rather  not  have  to  raise  these  concerns,  but  in 
view  of  the  sequence  of  events  you  have  outlined,  it  is  incumbent 
upon  us  to  do  so. 

It  is  a  pleasure  to  welcome  our  distinguished  witnesses  today. 
Some  of  them  gave  valuable  testimony  last  March,  on  the  need  for 
improving  competitive  practices  in  Government  procurement,  and 
on  the  need  for  fair  and  equitable  relief  to  contractors  who  are  un- 
fairly denied  the  benefits  of  competition.  One  of  my  questions  to 
our  witnesses  then  was,  "Would  authorizing  and  expanding  the 
General  Accounting  Office's  bid  protest  system  make  agencies 
adhere  more  fully  to  principles  of  good  procurement?"  And  the 
clear  answer  was,  uniformly,  "yes." 

I  am  convinced  that  the  approach  we  took  in  CICA  is  not  only 
the  most  constructive  in  practice  but  also  constitutionally  sound. 
Even  if  I  were  not  convinced  about  the  correctness  of  our  action, 
though,  I  would  be  greatly  concerned  about  a  philosophy  that  exec- 
utive branch  officials  can  determine  which  laws  to  carry  out,  and 
which  they  can  ignore.  The  way  I've  always  read  the  Constitution, 
the  executive  must  carry  out  each  and  every  law  except  those  that 
the  judiciary  finds  unconstitutional. 

I  hope  the  testimony  we  receive  today  will  be  helpful  in  getting 
the  executive  branch  to  reconsider  its  decision  on  these  matters, 
and  to  implement  the  bid  protest  law. 

And  I  might  add  that  I  think  the  bid  protest  mechanism  that  we 
provided  in  that  legislation  last  year  is  very  important,  and  a  very 
important  key  to  assuring  competition.  If  the  Comptroller  General 
does  not  have  the  role  that  we  gave  him  in  that  legislation,  we 
might  just  as  well  throw  the  whole  thing  out,  because  it  is  mean- 
ingless. 

So,  I  think  it  is  very  important  that  we  have  this  testimony.  And 
I  would  agree  with  the  chairman:  I  hope  that  the  Attorney  General 
and  the  Director  of  the  Office  of  Management  and  Budget  will  see 
fit  to  appear  before  us  next  week  so  that  we  can  have  their  views 
on  this  very  important  question. 

Thank  you,  Mr.  Chairman. 

Mr.  Brooks.  Thank  you,  Mr.  Horton. 


I  will  now  put  into  the  record  the  statement  of  Senator  William 
S.  Cohen,  a  very  able  Republican  from  Maine,  who  previously 
served  in  the  House  of  Representatives;  and  Senator  Carl  Levin, 
the  distinguished  Democratic  Senator  from  the  State  of  Michigan. 

I  will  put  their  statement  in  the  record  at  this  point,  and  I  would 
just  like  to  observe  that  they  very  clearly  supported  the  legislation. 
They  also  very  clearly  think  that  this  is  an  arbitrary  ruling  of  un- 
constitutionality by  the  President  and  the  Attorney  General  which 
in  their  minds  is  uncalled  for,  unjustified,  and  illegal. 

They  say,  "Not  only  do  we  believe  the  CICA's  bid  protest  provi- 
sions are  constitutional,  but  we  also  believe  that  it  is  incumbent 
upon  the  executive  branch  to  follow  the  law.  Surely  such  controver- 
sial and  difficult  constitutional  issues  should  be  decided  after  the 
presentation  of  divergent  views  in  the  courts,  not  within  the  con- 
fines of  the  Justice  Department.  In  this  regard,  we  wholeheartedly 
agree  with  Representative  Peter  Rodino,  Chairman  of  the  House 
Judiciary  Committee,  who  recently  stated  in  a  letter  to  the  Attor- 
ney General  that  'until  a  judicial  determination  on  the  constitu- 
tionality of  a  statute,  it  is  the  responsibility  of  government  officials, 
no  less  than  average  citizens,  to  comply  with  that  statute.'  " 

[See  appendix  B.] 

Mr.  Brooks.  We  will  now  hear  from  our  first  witness,  Mr. 
Charles  A.  Bowsher,  Comptroller  General  of  the  United  States,  ac- 
companied by  Milt  Socolar,  Special  Assistant  to  the  Comptroller 
General;  and  Harry  Van  Cleve,  general  counsel. 

It  is  good  to  have  you  gentlemen  with  us  again. 

And,  General,  your  prepared  statement  will  be  made  part  of  the 
printed  hearing  record,  and  I  wish  you  would  proceed  as  you  see 
fit. 

STATEMENT  OF  CHARLES  A.  BOWSHER,  COMPTROLLER  GENER- 
AL OF  THE  UNITED  STATES,  ACCOMPANIED  BY  MILTON  J.  SO- 
COLAR, SPECIAL  ASSISTANT  TO  THE  COMPTROLLER  GENERAL, 
AND  HARRY  R.  VAN  CLEVE,  GENERAL  COUNSEL 

Mr.  Bowsher.  Thank  you  very  much,  Mr.  Chairman,  and  mem- 
bers of  the  subcommittee. 

My  statement  is  not  too  long  today;  and,  because  of  the  impor- 
tance of  the  issue,  I  would  like  to  read  it  in  its  entirety. 

We  are  pleased  to  appear  here  today  to  discuss  the  position  of 
the  President  and  the  Department  of  Justice  that  two  provisions  of 
the  Competition  in  Contracting  Act,  Public  Law  98-369,  are  uncon- 
stitutional, and  the  action  of  the  executive  branch  in  not  executing 
the  two  provisions.  ^^ 

The  challenged  provisions  are  included  within  the  procurement 
protest  system"  established  by  section  2741  of  the  act.  Both  repre- 
sent additions  to  the  bid  protest  procedures  formerly  conducted  by 
the  General  Accounting  Office,  and  are  designed  to  make  bid  pro- 
tests a  more  effective  mechanism  for  enhancing  competition.  The 
first  requires  agencies  in  many  cases  to  suspend  or  stay  a  protested 
procurement  action  until  the  Comptroller  General  issues  a  decision 
on  the  protest. 

The  second  authorizes  us  to  award  attorneys  fees,  as  well  as  bid 
and  proposal  preparation  costs. 


We  strongly  disagree  with  the  opinion  of  the  Attorney  General 
that  these  provisions  of  the  act  are  unconstitutional.  The  Attorney 
General's  view  is  that  the  act  violates  the  separation  of  powers  doc- 
trine by  authorizing  the  Comptroller  General  both  to  lift  the  sus- 
pension of  procurement  action  by  issuing  a  protest  decision,  and 
also  to  award  costs.  According  to  the  Attorney  General,  the  Comp- 
troller General  is  solely  an  agent  of  the  Congress  and  can,  there- 
fore, only  perform  those  functions  that  the  Congress  may  delegate 
to  its  committees.  The  Attorney  General's  opinion  is  premised  upon 
an  erroneous  understanding  of  the  nature  of  the  Office  of  the 
Comptroller  General  and  the  authority  which  he  may  exercise.  The 
Attorney  General's  opinion  is  also  based  upon  a  misunderstanding 
of  the  operation  of  the  protest  system  established  by  the  act,  and 
its  effect  upon  executive  branch  operations. 

We  also  believe  that,  in  this  case,  it  is  the  President  who  has  vio- 
lated the  separation  of  powers  doctrine  by  defying  a  duly  passed 
act  of  the  Congress,  through  the  actions  of  the  Attorney  General 
and  the  Director  of  0MB. 

Now,  before  addressing  the  Attorney  General's  view  in  more 
detail,  I  think  it  would  be  useful  to  indicate  briefly  why  the  disput- 
ed provisions  were  passed.  An  interested  party  may  protest  a  viola- 
tion of  a  procurement  statute  or  regulation  to  the  Comptroller  Gen- 
eral. Section  2741  of  the  Competition  in  Contracting  Act  codifies 
and  strengthens  the  bid  protest  system  which  has  been  operated  by 
the  General  Accounting  Office  for  over  60  years,  ever  since  GAO 
was  established. 

In  order  to  ensure  prom.pt  resolution  of  protests,  the  act  provides 
deadlines  designed  to  achieve  a  decision  within  90  working  days. 

Also,  the  act  requires  agencies  to  suspend  protested  procurement 
actions  pending  the  Comptroller  General's  decision,  except  when 
an  agency  determines  that  urgent  and  compelling  circumstances 
which  significantly  affect  the  interests  of  the  United  States  will  not 
permit  waiting. 

Finally,  in  order  to  provide  some  meaningful  relief  to  protesters 
in  cases  where  remedial  procurement  action  is  not  practical,  GAO 
has  awarded  bid  and  proposal  preparation  costs  in  appropriate 
cases.  The  act  expands  this  relief  by  providing  that  the  Comptroller 
General  may  award  to  successful  protesters  their  costs  of  pursuing 
a  protest  as  well  as  the  traditionally  awarded  bid  and  proposal 
costs. 

The  act  carefully  balances  public  interests.  Prospective  contrac- 
tors have  an  inexpensive  and  expeditious  forum  in  which  their 
claims  of  illegal  exclusion  from  the  Government's  business  may  be 
heard.  The  existence  of  a  forum  for  such  claims,  made  much  more 
effective  by  the  stay  of  contract  performance  in  many  cases,  will, 
as  the  Congress  intended,  help  ensure  that  the  agencies  comply 
with  the  mandate  of  full  and  open  competition.  At  the  same  time, 
provision  is  made  to  eliminate  interruptions  in  meeting  the  Feder- 
al Government's  pressing  needs  for  goods  and  services  in  appropri- 
ate cases. 

Now,  let  me  turn  to  the  objections  of  the  Attorney  General. 

On  November  21,  the  Attorney  General  informed  the  Congress  of 
his  decision  that  the  Federal  agencies  should  not  execute  two  provi- 
sions of  the  new  protest  system.  The  Attorney  General  argues  that 


the  Comptroller  General  is  solely  an  agent  of  the  Congress,  and,  as 
such,  he  may  only  perform  the  functions  which  the  Congress  may 
delegate  to  a  committee. 

In  support  of  his  contention,  the  Attorney  General  points  to  two 
reorganization  acts  which  describe  the  Comptroller  General  as 
being  "a  part  of  the  legislative  branch,"  and  to  the  Accounting  and 
Auditing  Act  of  1950  which  describes  the  Comptroller  General  as 
"an  agent  of  the  Congress." 

The  Attorney  General  also  points  to  statutory  limitations  on  the 
President's  power  to  remove  the  Comptroller  General  as  being  sig- 
nificant. 

In  the  Attorney  General's  view,  the  Comptroller  General  may 
not  take  any  action  which  binds  individuals  and  institutions  out- 
side of  the  legislative  branch.  To  do  so  would  be  to  perform  an  ex- 
ecutive function.  This  includes  the  Comptroller  General's  statutory 
authority  to  lift  the  stay  of  procurement  actions  by  issuing  a  pro- 
test decision,  which  the  Attorney  General  characterizes  as  "the 
power  to  dictate  when  a  procurement  may  proceed."  It  also  in- 
cludes the  award  of  the  costs  of  pursuing  a  protest  and  bid  and  pro- 
posal preparation  costs. 

Now,  I  am  firmly  of  the  view  that  the  Comptroller  General  of  the 
United  States  is  not  solely  an  agent  of  the  Congress,  but  rather 
serves  as  an  officer  of  the  United  States.  As  such,  the  Comptroller 
General  may  exercise  the  authority  given  him  under  the  Competi- 
tion in  Contracting  Act  wholly  consistent  with  the  Constitution. 

Since  creation  of  the  Office  of  the  Comptroller  General  in  1921, 
Comptrollers  General  have  performed  a  variety  of  duties  to  serve 
the  needs  of  the  Congress.  Such  activities  include  our  traditional 
audit  reports,  staff  papers  and  studies,  our  responses  to  requests  for 
views  on  proposed  legislation,  and  legal  opinions  on  matters  which 
do  not  involve  our  account  settlement  responsibilities. 

Other  responsibilities  affect  directly  the  executive  branch  agen- 
cies and  provide  assurance  that  funds  are  fully  and  accurately  ac- 
counted for  and  expended  in  a  manner  authorized  by  law.  One  ex- 
ample is  the  Comptroller  General's  responsibility  to  audit  and 
settle  accounts.  Another  is  the  settlement  and  adjustment  of  claims 
by  and  against  the  United  States.  And  still  another  is  the  issuance 
of  Governmentwide  accounting  internal  control  standards. 

However  these  various  functions  may  be  classified,  one  aspect  of 
the  Office  of  the  Comptroller  General  is  clear.  The  Comptroller 
General  by  statute  is,  in  fact,  appointed  in  the  manner  provided  by 
the  Constitution  for  appointment  of  officers  of  the  United  States.  It 
is  true  that  once  appointed  by  the  President  after  Senate  confirma- 
tion he  does  not  serve  at  the  pleasure  of  the  President  but,  rather, 
serves  for  a  fixed  term  of  15  years. 

The  Attorney  General  argues  that  the  security  of  the  Comptrol- 
ler General  from  removal  by  the  President  necessarily  renders  him 
a  part  of  the  legislature.  Yet,  there  are  other  officers  of  the  United 
States  for  whom  Presidential  removal  is  significantly  circumscribed 
without  affecting  their  status.  And  the  fact  is  that  the  Comptroller 
General  cannot  be  removed  at  the  whim  of  the  Congress  either. 
The  Congress  can  remove  the  Comptroller  General  by  joint  resolu- 
tion, which  requires  a  majority  vote  of  both  Chambers  and  the  sig- 
nature of  the  President,  but  only  after  notice  and  hearing  and  only 


for  one  or  more  of  the  five  specified  reasons:  permanent  disability, 
inefficiency,  neglect  of  duty,  malfeasance,  or  conduct  which  is  felo- 
nious or  involves  moral  turpitude. 

Congress  can  also  remove  the  Comptroller  General  by  impeach- 
ment, as  it  can  remove  any  officer;  but  again  only  through  lengthy 
procedures  designed  to  ensure  due  process  and  fairness  and  only 
for  certain  limited  reasons:  treason,  bribery,  or  high  crimes  and 
misdemeanors. 

In  short,  the  provisions  governing  removal  of  the  Comptroller 
General  support,  rather  than  contradict,  his  status  as  an  officer  of 
the  United  States.  This  status  of  the  Comptroller  General  is  in  no 
way  affected  by  references  in  the  1945  and  1949  Reorganization 
Acts  to  the  General  Accounting  Office  as  "a  part  of  the  legislative 
branch  of  the  Government." 

By  characterizing  the  Comptroller  General,  the  head  of  the  GAO, 
as  part  of  the  legislative  branch,  the  Congress  did  nothing  more 
than  restrict  the  ability  of  the  President  to  place  him  in  a  subservi- 
ent status  through  the  device  of  a  reorganization  plan. 

In  1932,  President  Hoover  had  proposed  a  transfer  of  Gx\0  to  the 
Bureau  of  the  Budget.  Thereafter,  GAO  was  excluded  from  Presi- 
dential reorganizational  authority,  including  the  1945  and  1949  Re- 
organization Acts.  The  Attorney  General  errs  in  attributing  consti- 
tutional significance  to  statutory  classifications  of  the  Comptroller 
General. 

The  Comptroller  General's  entire  duty  under  the  Competition  in 
Contracting  Act  is  limited  to  three  basic  actions:  the  issuance  of 
procedural  rules;  the  issuance  of  recommendations  pursuant  to  spe- 
cific findings;  and  the  award  of  costs  based  upon  specified  legal  de- 
terminations. There  is  no  doubt  that  these  are  precisely  the  type  of 
duties  that  the  Comptroller  General  has  exercised  since  1921. 

Under  the  act,  the  Comptroller  General  is  required  to  give  advi- 
sory opinions  regarding  the  legality  of  procurement  actions  which 
will  presumably  bind  him  in  the  audit  and  settlement  of  accounts, 
just  as  he  has  always  done  under  his  account  settlement  authority. 
He  is  empowered  to  award  bid  and  proposal  preparation  costs  and 
the  costs  of  pursuing  protests,  just  as  he  traditionally  granted  bid 
and  proposal  costs  under  his  claims  settlement  authority. 

The  Attorney  General  argues  that  the  authority  to  award  costs 
and  the  stay  provisions  of  the  act  involve  the  exercise  powers 
which  can  only  be  exercised  by  an  officer  under  direct  control  of 
the  President. 

Certainly,  there  are  officials  whose  purely  executive  jobs  are  so 
related  to  the  President's  constitutional  duties  that  operation  of 
our  form  of  government  requires  the  official  to  be  directly  responsi- 
ble to  the  President.  However,  the  award  of  costs  to  protesters 
cannot  reasonably  be  viewed  as  requiring  the  President  to  have 
direct  control  over  the  official  who  performs  the  function. 

The  authority  to  award  costs  based  upon  a  determination  that  a 
procurement  action  violated  a  statute  is  not  assigned  by  the  Consti- 
tution to  the  President,  and  exercise  of  that  authority  by  an  officer 
of  the  United  States  cannot  reasonably  be  said  to  interfere  with 
the  President's  performance  of  his  constitutional  duties. 

Similarly,  the  stay  provisions  do  not  place  purely  executive 
powers  in  the  hands  of  the  Comptroller  General.  The  act  merely 
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requires  the  procuring  agency,  if  it  can  do  so  consistently  with  the 
national  interest,  to  "wait  and  see"  what  the  Comptroller  General 
recommends  before  proceeding.  The  agency  is  not  required  to  wait 
at  all  if  it  determines  that  performance  would  be  in  the  best  inter- 
est of  the  United  States  or  that  delay  would  "significantly  affect 
interests  of  the  United  States."  The  stay  provisions  can  hardly  be 
said  to  involve  one  branch  assuming  the  power  to  control  another 
branch.  Moreover,  the  stay  provisions  cannot  "disrupt  the  proper 
balance  between  coordinate  branches"  or  "coerce"  the  constitution- 
al Office  of  the  President  by  delaying  previously  authorized  execu- 
tive action  since  the  stay  is  only  implemented  if  the  executive 
branch  itself  finds  delay  consistent  with  the  interests  of  the  United 
States. 

Finally,  we  believe  that  the  President,  not  the  Congress,  has  vio- 
lated the  separation  of  powers  doctrine.  Upon  signing  the  act,  the 
President  stated  that  he  was  instructing  the  Attorney  General  to 
inform  executive  agencies  how  to  comply  with  the  act  consistently 
with  the  Constitution.  As  I  have  discussed,  pursuant  to  this  instruc- 
tion, the  Attorney  General  directed  agencies  not  to  comply  with 
two  provisions  of  the  act.  The  Director  of  0MB,  in  turn,  issued  a 
bulletin  specifically  providing  the  same  direction  to  all  executive 
agencies. 

Disobedience  of  the  law  is  itself  a  matter  of  serious  constitutional 
significance.  The  President's  constitutional  duty  is  to  "take  care 
that  the  laws  be  faithfully  executed."  We  cannot  find  any  justifica- 
tion for  the  action  taken  to  deliberately  avoid  the  law  in  this  case. 

The  Competition  in  Contracting  Act  imposes  few  limitations 
upon  executive  action  in  a  field  long-recognized  to  be  a  proper  con- 
cern of  the  Congress,  contracting  by  the  Federal  Government.  The 
disputed  stay  provision  can  be  avoided  by  executive  agencies  when 
required  by  the  pressing  needs  of  the  United  States,  and  the  pay- 
ment of  compensation  or  damages  to  private  claimants  cannot  rea- 
sonably be  claimed  to  have  major  constitutional  significance.  The 
Comptroller  General  has  exercised  statutory  duties  similar  to  those 
provided  in  the  act  since  1921,  and  the  Attorney  General  cannot 
point  to  one  judicial  decision  holding  that  those  duties  violate  the 
separation  of  powers  doctrine.  In  fact,  the  absence  of  decided  case 
law  supporting  the  Attorney  General's  constitutional  opinion  is  a 
strong  argument  that,  in  this  case,  the  Constitution  requires  the 
President  to  uphold  the  law. 

It  is  significant  that  the  actions  of  the  Attorney  General  and  the 
Director  of  0MB,  which  constitute  lawmaking  by  the  executive 
branch,  were  unwarranted  based  upon  the  Attorney  General's  legal 
opinion.  The  Attorney  General  recognized  in  his  opinion  the  power 
of  the  Congress  to  enact  a  law  providing  for  a  suspension  of  a  pro- 
curement for  90  days  following  a  protest.  He  was  only  concerned 
about  the  Comptroller  General's  authority  to  release  a  suspended 
procurement  by  issuing  a  decision  and  the  authority  to  delay  a  pro- 
curement for  more  than  90  days  following  a  protest. 

In  order  for  agencies  to  comply  with  the  law  in  a  manner  consist- 
ent with  the  Attorney  General's  opinion,  they  need  only  have  been 
directed  not  to  proceed  with  a  protested  procurement  action  for  90 
days  even  if  the  Comptroller  General  issues  an  earlier  decision, 


and  to  end  the  stay  after  90  days  if  a  decision  or  a  satisfactory  jus- 
tification for  delay  has  not  been  issued  by  the  Comptroller  General. 

Instead,  0MB  eliminated  a  provision  of  the  Competition  in  Con- 
tracting Act  that  is  central  to  enhancing  the  ability  of  the  bid  pro- 
test system  to  increase  full  and  open  competition  for  contracts. 

We  do  not  believe  that  the  Constitution  empowers  the  President 
and  his  subordinate  officers  to  undertake  this  revision  of  the  Com- 
petition in  Contracting  Act. 

Mr.  Brooks.  Thank  you,  General.  I  have  a  few  questions.  I  appre- 
ciate your  statement.  I  read  it  carefully  last  night  and  I  thought  it 
was  a  good  statement.  Would  you  respond  to  assertions  made  by 
the  Justice  Department  that  their  advice  to  ignore  the  law  will 
result  in  a  more  rapid  judicial  resolution  of  these  issues? 

Mr.  BowsHER.  Yes,  we  just  don't  believe  that  it  was  necessary  for 
the  executive  branch  to  ignore  the  law  to  provide  for  a  court  test. 
It  just  wasn't  necessary. 

Mr.  Brooks.  What  is  your  view  of  OMB  Director  Stockman's  as- 
sertions that  he — a  Federal  official — has  the  authority  to  violate 
the  Constitution? 

Mr.  BowsHER.  Well,  as  we  pointed  out  in  our  testimony  here, 
GAO,  myself — I  don't  believe  that  the  President  or  his  subordinates 
have  the  constitutional  power  to  unilaterally  revise  the  Competi- 
tion in  Contracting  Act.  I  don't  believe  that  Stockman  has  the  legal 
authority  to  issue  such  a  directive. 

Mr.  Brooks.  We  don't  think  anybody  has  the  right 

Mr.  Bowsher.  Right. 

Mr.  Brooks  [continuing].  Any  individual  has  the  right  to  violate 
the  law. 

How  has  this  controversy  impacted  on  the  Government's  pro- 
curement system? 

Mr.  Bowsher.  It's  a  little  hard  to  tell,  but  the  big  thing  that  wor- 
ries us  most  in  this  area  is  the  uncertainty  that  it  puts  into  the 
system.  In  other  words,  when  you  have  the  procurement  people  out 
there  in  the  Government  having  to  make  decisions  or  judgments, 
you  might  say,  between  what  the  law  says  and  directions  that  are 
coming  out  from  OMB,  why,  that  puts  them  in  a  very  difficult  situ- 
ation. It  also  puts  the  industry  people,  I  think,  in  a  difficult  situa- 
tion. 

So  it's  hard  at  this  time  really  to  determine  how  much  problem 
uncertainty  is  causing,  but  there's  no  question  that  it's  a  worri- 
some situation. 

Mr.  Brooks.  Would  you  describe  other  areas  where  the  executive 
branch  has  ignored  congressional  intent  to  comply  with  the  Compe- 
tition Act? 

Mr.  Bowsher.  We've  been  looking  at  our  regulations,  and  there 
are  several  areas  which  are  inconsistent,  we  believe,  with  the  direc- 
tions contained  in  the  conference  report — I  might  ask  Harry  Van 
Cleve  here  to  give  you  a  few  more  details  on  our  concerns. 

Mr.  Brooks.  I  will  at  this  time  submit  for  the  record  a  letter 
signed  by  Mr.  Horton,  Senator  Cohen,  Senator  Levin,  and  me, 
dated  December  12,  1984,  pointing  out  some  of  these  discrepancies. 
The  result  is,  of  course,  that  the  executive  is  trying  to  rewrite  legis- 
lation— that's  what  they're  trying  to  do — rewrite. 
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The  executive  doesn't  like  the  law  and  they  want  to  rewrite  it 
under  some  fraudulent  excuse  of  authority.  The  result  is  sole- 
source  procurements,  thus  endangering  the  integrity  of  the  entire 
procurement  process. 

[See  appendix  A,  No.  1.] 

Mr.  Brooks.  Mr.  Van  Cleve,  the  general  counsel  for  the  GAO,  a 
distinguished  long-time  public  servant.  GAO  finally  decided  to  have 
just  one  general  counsel.  Mr.  Socolar  is  going  to  be  acting  forever. 

Mr.  BowsHER.  We  hope  not. 

Mr.  Brooks.  What? 

Mr.  BowsHER.  We  hope  not.  We  hope  that  sometime  later  this 
year  we  can  get  Mr.  Socolar  in  there  officially. 

Mr.  Brooks.  Unless  there's 

Mr.  BowsHER.  Yes. 

Mr.  Brooks.  And  Mr.  Van  Cleve  is  going  to  be  the  general  coun- 
sel. Have  at  it. 

Mr.  Van  Cleve.  In  our  review  of  the  agency's  implementation  of 
FAR  we  found,  for  example,  two  places  where  they  had  failed  to 
pay  any  attention  to  what  was  in  the  conference  report,  and  there- 
fore in  issuing  regulations,  the  FAR  itself  did  not  follow  what  was 
clearly  the  intention  of  the  Congress  in  passing  the  Competition  in 
Contracting  Act. 

For  example,  follow-on  contracts  and  unsolicited  proposals  are 
listed  in  the  proposed  FAR  implementation  of  the  Competition 
Act's  first  exception  to  the  requirement  for  full  and  open  competi- 
tion. 

The  FAR  provisions  do  not  reflect  the  language  in  the  conference 
report  that  noncompetitive  follow-on  contracts  are  to  be  limited  to 
those  awarded  after,  one,  an  original  competitive  award;  and  two,  a 
cost-benefit  analysis. 

Further,  the  FAR  permits  justifications  relating  to  the  first  six 
exceptions  from  competitive  procurement  to  be  made  on  a  class 
basis.  This  provision  runs  contrary  to  the  conference  report,  which 
states,  "All  determinations  and  decisions  required  for  use  of  the  ex- 
ception to  competitive  procedures  are  to  be  made  on  a  case-by-case 
basis. 

"Broad  categories  or  classes  of  products  and  services  cannot  be 
exempt  from  competitive  procedures."  We  have,  as  you're  well 
aware,  reviewed  the  FAR  implementation  carefully,  and  a  great 
number  of  other  points  have  been  made  in  the  chairman's  letter  to 
the  agencies. 

These  are  simply  two  examples  where  we  think  that  they  failed 
to  follow  the  conference  report's  advice  and  the  clear  intention  of 
the  Congress  expressed  in  that  conference  report  in  the  FAR  that 
they  issued. 

Mr.  Brooks.  Mr.  Horton? 

Mr.  Horton.  Thank  you,  Mr.  Chairman. 

Mr.  Bowsher,  I  want  to  commend  you  for  your  statement.  I  think 
it's  an  excellent  statement  to  the  committee. 

Mr.  Bowsher.  Thank  you. 

Mr.  Horton.  From  your  experience  and  the  GAO's  experience 
over  the  short  time  since  the  new  bid  protest  procedure  went  into 
effect,  can  you  tell  us  what  effect  the  OMB's  directive  has  had  on 
the  availability  of  fair  and  equitable  relief?  Are  agencies  generally 
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responding  to  the  reporting  requirements  within  the  timeframe 
provided? 

Mr.  BowsHER.  Yes,  they  are.  We've  had  good  luck  there,  and  the 
agencies  seem  to  be  getting  their  procedures  in  better  shape,  and 
are  trying  to  meet  their  deadhnes,  and  so  far  at  this  point  in  time 
it's  working  quite  well. 

Mr.  HoRTON.  What's  been  your  experience  with  regard  to  suspen- 
sion of  contract  awards  in  cases  of  preaward  protests? 

Mr.  BowsHER.  Harry,  maybe  you'd  better 

Mr.  Van  Cleve.  The  only  data  that  we've  received  so  far  have 
been  with  respect  to  protests  which  have  been  decided  already.  We 
haven't  got  the  data  in  our  system  yet  about  those  that  are  still 
pending. 

With  respect  to  those  that  have  been  decided,  we  have  70  closed 
cases.  In  one  of  those  cases  we  know  the  performance  was  suspend- 
ed, not  in  any  of  the  others.  Those  closed  cases  are  probably  ones 
that  were  either  withdrawn  or  where  we  dismissed  them  on  the 
ground  that  the  protest  lacked  merit. 

Mr.  HoRTON.  Was  that  suspension  case  the  only  one? 

Mr.  Van  Cleve.  Yes,  sir. 

Mr.  HoRTON.  Can  you  break  out  the  status  of  protested  procure- 
ment actions  in  the  Defense  Department  since  January  15? 

Mr.  Van  Cleve.  The  data  that  we  are  getting  will  permit  us  to 
do  so  in  about  6  weeks.  We  have  not  gotten  what  they  tell  me  are 
called  report  formats  yet. 

Mr.  Horton.  Well,  perhaps  you'll  give  us  that  report  later. 

Mr.  Van  Cleve.  We  have  all  of  the  protests  rather  than  those 
relating  only  to  the  DOD.  We  have  received  as  of  this  morning  300 
protests  since  January  15.  Of  that  number,  137  have  been  closed, 
most  of  them  on  a  summary  basis,  because  it  was  apparent  on  the 
face  of  the  protest  that  it  lacked  merit,  or  that  we  lacked  jurisdic- 
tion. 

The  remainder,  which  is  163  cases,  are  open  and  in  various 
stages  of  processing. 

Mr.  Horton.  Well,  perhaps  you  can  update  it  for  us,  too,  after 
you 

Mr.  Van  Cleve.  We'll  be  glad  to  give  you  the  numbers  relating 
directly  to  DOD. 

[The  information  follows:] 

As  of  March  11,  1985,  we  have  received  37.5  protests  subject  to  the  CICA  protest 
provisions.  Of  that  number,  261  are  protests  against  procurements  by  elements  of 
the  Department  of  Defense.  One  hundred  forty  of  the  protests  about  DOD  procure- 
ments remain  open;  121  protests  against  DOD  procurements  have  been  closed. 

Mr.  BowsHER.  I  think  one  thing  we  might  point  out,  Congress- 
man Horton,  is  that,  you  know,  the  system  is  now  forcing  us  and 
the  agencies  to  do  a  much  better  job  of  processing  these  cases  and 
making  our  decisions  more  timely,  and  we  have  changed  our  proce- 
dures. 

I've  given  more  delegation  to  Harry  and  his  people,  and  I  think 
that  the  whole  procedure  might  move  in  a  much  more  predictable 
basis  and  a  much  more  timely  basis  than  it  has  in  the  past,  and  so 
we're  very  hopeful  at  this  time,  although  we're  still  concerned 
about  the  number  of  cases  we  might  ultimately  get  under  the  pro- 
cedures. 
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Mr.  HoRTON.  Well,  I  think  that  was  one  of  the  goals  of  the  legis- 
lation, to  make  the  process  more  effective.  I  think  that's  what  is 
being  accomplished,  from  what  you  say. 

Have  any  specific  instances  of  agency  noncompliance  with  the 
new  bid  protest  provisions  led  to  filings  in  the  Federal  court 
system? 

Mr.  Brooks.  Yes,  we  have  one — to  our  knowledge  right  now  we 
only  have  one — and  that's  Lear-Siegler  who  filed  a  protest  of  a 
planned  award  of  a  contract  to  the  Israeli  Military  Industries  by 
the  Navy.  The  Navy  awarded  the  contract.  Lear-Siegler  filed  an 
action  in  the  Federal  Court  in  Los  Angeles  based  in  part  on  the 
suspension  provision  of  the  Competition  Act. 

The  judge  has  scheduled  a  hearing  on  the  request  for  a  prelimi- 
nary injunction  on  March  11 — this  is  our  understanding  right  now. 

Mr.  HoRTON.  We've  heard  reports  that  agencies  now  are  refusing 
to  pay  costs  of  bid  preparation  that  GAO  has  awarded  to  successful 
protesters,  even  though  those  costs  have  been  usual  and  accepted 
elements  of  relief  in  the  past.  Are  these  reports  true,  and  if  so, 
what's  the  explanation? 

Mr.  Van  Cleve.  We've  heard  the  same  thing,  Mr.  Horton,  but  we 
don't  have  any  knowledge  that  that's  true.  We  have  no  cases  that 
have  come  to  our  attention  where  they  have  out-and-out  refused  to 
pay  bid  prep  costs. 

Mr.  HoRTON.  Mr.  Bowsher,  on  the  day  after  the  new  bid  protest 
provisions  went  into  effect  you  wrote  an  excellent  letter  to  the 
chairman  and  me  detailing  the  measures  you've  taken  in  GAO  to 
implement  them,  and  Mr.  Chairman,  I  would  like  to  ask  unani- 
mous consent  to  have  the  letter  included  in  the  record. 

[See  appendix  A,  No.  2.] 

Mr.  Horton.  You  noted  among  other  things  that  your  bid  protest 
regulations  were  published  in  final  form  on  December  20,  following 
consideration  of  comments  received  on  the  proposed  regulations. 
Could  you  briefly  review  the  changes  that  were  made  in  the  final 
regulations  and  the  concerns  those  changes  responded  to? 

Mr.  Van  Cleve.  May  I  answer  that  question,  Mr.  Horton? 

Mr.  Horton.  Yes. 

Mr.  Van  Cleve.  We  received  26  comments  in  response  to  the 
publication.  They  ranged  over  lots  of  the  issues,  but  the  principal 
ones  had  to  do  with  the  desire  on  the  part  of  the  agencies  that  the 
protest  in  effect  not  begin,  that  is,  the  clock  which  measures  their 
25  working  days  within  which  to  respond  to  the  protest,  not  begin 
until  they  had  received  a  copy  of  the  protest,  and  they  wanted  us, 
for  example,  to  say  that  it  was  not  filed  until  they  had  received  it. 

On  the  other  hand,  the  industrial  community,  the  protesting 
community,  had  a  very  different  and  contrary  wish.  They  wanted 
to  file  with  GAO  alone,  and  not  have  to  worry  about  how  fast  a 
copy  of  that  protest  got  in  the  hands  of  the  procuring  agency. 

We  modified  our  original  rule  to  provide  two  or  three  things, 
first,  that  instead  of  filing  only  one  copy  with  us,  an  original  and  a 
second  copy  be  filed  with  us  and  provided  that  we  would  send  that 
copy  instantly  to  the  headquarters  of  the  agency  involved.  We  then 
more  significantly  required  that  within  1  day  after  the  protest  was 
filed  with  GAO,  a  copy  had  to  be  delivered  by  the  protester  to  the 
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procuring  activity.   Now,  the  procuring  activity  might  be  some- 
where else  in  the  country. 

This  poses  a  considerable  burden  on  protesters  to  be  sure  that 
that  copy  is  in  the  hands  of  the  procuring  activity.  Nevertheless, 
until  it  is  the  activity  can't  really  respond  to  it,  because  it  doesn't 
know  what's  in  it. 

The  other  major  issue  which  was  commented  on  was  the  question 
of  when  would  attorney  fees  be  authorized  to  those  who  succeeded, 
and  indeed  some  people  argued  that  they  shouldn't  be  authorized 
to  anybody  protesting. 

We  modified  the  provision  we  had  initially  proposed  in  the  regu- 
lation to  provide  now  that  we  would  order  attorney  fees  in  cases 
where  there  had  been  a  clear  violation  of  statute  or  regulations  in- 
volved in  the  protest;  and  second,  where  the  protester  did  not  get 
an  award  as  a  result  of  the  protest.  That  can  happen  in  some  cases 
where  the  protest — the  award  may — the  contract  may  have  been 
fully  performed  before  the  90  working  days  has  elapsed. 

In  that  case  we  might  very  well  sustain  the  protest,  find  that 
there  could  be  no  award  and  therefore  award  attorney  fees.  Those 
were  the  principal  issues  that  were  commented  on  in  the  com- 
ments. 

Mr.  HoRTON.  Mr.  Bowsher,  I  have  some  other  questions,  but  we 
do  have  a  large  number  of  witnesses,  and  the  House  is  ready  to  go 
into  session  shortly.  So  for  the  sake  of  time,  I'd  like  to  submit  the 
rest  to  you  and  perhaps  you  could  give  me  a  written  response  for 
the  record. 

I  do  have  one  other  question;  and  perhaps,  Mr.  Van  Cleve,  you 
might  answer  this:  From  your  experience,  do  you  know  of  any 
other  instances  in  which  the  Justice  Department  has  declared  an 
act  or  a  portion  of  an  act  passed  by  the  Congress  to  be  unconstitu- 
tional? I  know  that  in  previous  instances  they  have  rendered  opin- 
ions that  certain  provisions  would  be  declared  unconstitutional 
eventually  in  the  courts,  and  I  don't  have  any  real  problem  with 
that  as  an  attorney.  I  think  they  can  give  their  opinion  as  to 
whether  or  not  they  think  something  is  going  to  be  declared  uncon- 
stitutional or  not.  But  this,  as  I  read  it,  is  an  out-and-out  declara- 
tion that  it  is  unconstitutional,  and  therefore,  that  we  will  not 
comply.  In  your  experience,  do  you  know  of  any  other  instance  like 
this  one? 

Mr.  Van  Cleve.  We  know  of  none  other  whatever,  Mr.  Horton. 
We  have  been — we've  wondered  about  it,  given  the  statements  that 
the  Attorney  General  and  the  Assistant  Attorney  General  have 
made  on  this  issue. 

We  have  searched  the  legal  literature,  we  have  searched  the 
cases,  and  can  find  no  case  where  anything  like  this  has  happened. 

Mr.  Horton.  Thank  you. 

Thank  you,  Mr.  Chairman. 

[Mr.  Bowsher's  submissions  to  Mr.  Horton's  additional  questions 
follow:] 
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ADDIITONAL  QUESTIONS  OF  MR.  HORTON 
FOR  COMPTROLLER  GENERAL  BOWSHER  • 


Question 

You  point  out  that  Justice's  objections  to  the 
Comptroller  General's  authority  to  lift  stays  need  not 
have  led  to  a  directive  frustrating  the  stay  provision  in 
its  entirety.   You  suggest  that  Congress'  clear  intent 
could  have  been  largely  accommodated,  if  agencies  had 
been  directed,  instead,  to  observe  a  90-day  stay  in  any 
case  where  the  national  interest  did  not  require  other- 
wise.  In  that  way,  the  issue  of  the  Comptroller  General's 
discretion  would  not  stand  in  the  way  of  an  orderly  bid 
protest  procedure. 

A.   Have  you  had  any  indication  that  any  of 
the  federal  agencies  may  intend  unilaterally 
to  proceed  on  that  basis,  or  a  similar  one? 


Answer 

We  suggested  in  my  February  28  testimony  that 
agencies  could  comply  with  the  law  in  a  manner  consistent 
with  the  Attorney  General's  opinion  by  not  proceeding  with 
a  protested  procurement  action  for  90  days  even  if  our 
Office  issues  an  earlier  decision,  and  by  ending  a  stay 
after  90  days  if  a  decision  or  satisfactory  justification 
for  delay  has  not  been  issued  by  our  Office.   We  have  not 
received  an  indication  from  any  federal  agency  that  it 
intends  to  follow  our  suggestion  or  any  similar  procedure. 

Question 

B.   If  agencies  are  suspending  protested  con- 
tracts, what  authority  are  they  basing  this 
action  on,  now  that  they  have  been  prohibited 
from  basing  their  actions  on  the  disputed  CICA 
procedures? 

Answer 

Our  records  do  not  show  that  agencies  are  suspending 
performance  under  contracts  where  post-award  protests  have 
been  filed.   If  the  agencies  were  to  suspend  performance 
in  such  post-award  situations,  they  would  most  likely 
base  their  action  on  the  recently  amended.  Federal 
Acquisition  Regulation  (FAR),  §  33,104  (Federal  Acquisi- 
tion Circular  tt4-b,  January  11,  1965).   That  regulation 
while  stating  that  the  Competition  in  Contracting  Act 
(CICA)  suspension  and  stay  provisions  are  unconstitutional 
and  should  not  be  followed,  provides  that  the  contracting 
officer  may  seek  an  agreement  with  the  contractor  for  a 
no-cost  performance  suspension  if  it  appears  that  the 
award  may  be  invalidated  and  a  delay  in  performance  would 
not  prejudice  the  government.   It  does  appear,  however, 
that  where  a  preaward  protest  has  been  filed,  agencies  are 
withholding  the  award  until  we  issue  our  decision.   In 
these  instances  we  assume  that  the  agencies  are  withhold- 
ing award  pursuant  to  the  current  FAR  which  also  provides 
that  agencies  are  to  withhold  award  in  procurements  where 
a  preaward  protest  is  filed  unless  the  contracting  officer 
or  other  designated  official  determines  that  present  award 
is  advantageous  to  the  government. 
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Question 

C.   Is  there  anything  you  at  GAO  are  doing 
or  can  do  to  help  agencies  work  within  the 
new  bid  protest  process  to  afford  relief 
in  a  way  that  won't  cause  them  to  run  afoul 
of  the  0MB  Directive? 

Answer 

0MB  has  directed  agencies  not  to  follow  the  statutory 
stay  provisions,  but  rather  has  directed  that  they  should 
follow  the  FAR.   FAR  requires  that  a  contract  not  be 
awarded  when  a  protest  is  filed  unless  there  is  a  written 
determination  that  circumstances  exist  which  justify 
making  the  award  before  the  protest  is  resolved.   See  FAR 
§  33.104  (FAC  84-6).   If  the  written  determination  under 
FAR  is  sufficient  to  satisfy  the  CICA  standards  for  making 
award  in  such  circumstances  ( i.e.  ,  it  uses  the  terms  set 
forth  in  31  U.S.C.  §  3553(d)(2)  even  though  it  does  not 
refer  to  CICA  or  is  otherwise  made  under  the  statute)  and 
if  the  written  determination  is  made  by  the  head  of  the 
procuring  activity  (CICA  does  not  allow  this  function  to 
be  delegated),  we  think  there  would  be  substantial 
compliance  with  both  CICA  and  the  0MB  Directive. 

With  respect  to  suspension  of  contract  performance  if 
a  protest  is  received  after  award,  the  FAR  does  permit 
such  suspension,  but  only  if  "it  appears  likely  that  an 
award  may  be  invalidated  and  a  delay  in  receiving  the 
supplies  or  services  is  not  prejudicial  to  the 
Government's  interest."   With  some  less  restrictive 
language  in  the  FAR,  essentially  permitting  contract  sus- 
pension in  most  cases,  the  agencies  could,  we  think,  be  in 
substantial  compliance  with  CICA  without  running  afoul  of 
the  0MB  Directive. 

Otherwise,  we  do  note  that  the  agencies  have  been 
following  the  CICA  bid  protest  provisions  other  than  those 
concerning  the  stay  of  award  or  suspension  of  performance 
and  the  payment  of  costs.   We  are  encouraging  the  agencies 
to  continue  their  compliance  and,  within  the  limits 
imposed  upon  us  by  the  executive  branch,  we  are  doing  our 
best  to  provide  an  expeditious  and  fair  bid  protest  forum. 


16 

Mr.  Brooks.  Thank  you,  gentlemen.  I  appreciate  it. 

Mr.  Monson,  from  Utah,  a  distinguished  new  member  of  this  sub- 
committee. 

Mr.  MoNSON.  Thank  you,  Mr.  Chairman. 

Having  read  horror  stories  for  years  about  the  bidding  proce- 
dures in  the  Federal  Government  and  having  seen  many  recom- 
mendations on  it,  it's  good  to  know  that  some  action  is  being  taken 
to  try  and  improve  the  procedures.  In  response  to  one  of  the  earlier 
questions,  you  indicated  that  there  were  about  300  protests  that 
had  been  filed  thus  far,  and  about  137  of  those  had  been  dismissed. 
Did  I  understand  that  correctly? 

Mr.  Van  Cleve.  Yes,  sir. 

Mr.  Monson.  And  those  were  dismissed  without  the  awarding  of 
any  costs? 

Mr.  Van  Cleve.  Oh,  yes. 

Mr.  Monson.  They  were  just  completely  ruled  out? 

Mr.  Van  Cleve.  The  dismissals  were  for  a  number  of  reasons. 
Some  of  them  are  on  the  ground  that  the  protest  appears  to  us  to 
be  frivolous  and  without  any  legal  merit.  Some  are  dismissed  on 
the  ground  that  the  protester,  having  first  protested,  now  has  indi- 
cated that  it  has  received  whatever  benefit  it  wishes  and  is  with- 
drawing its  interest  in  the  matter. 

Let  me  say,  if  I  might,  that  the  ratio  of  130  cases  withdrawn  to 
300  filed  is  not  unusual.  It's  about  the  ratio  that  we  find  at  the  end 
of  each  year,  that  we  have  a  great  number  more  cases  filed  than  go 
to  decision. 

Mr.  Monson.  Of  the  163  remaining,  are  any  of  those  likely  to  be 
dismissed  for  similar  grounds,  or  have  you  concluded  that  they  do 
have  grounds  to  proceed  and  have  a  recommendation  issued? 

Mr.  Van  Cleve.  We  would  make  a  decision  with  respect  to  frivol- 
ity or  a  clear  lack  of  jurisdiction  early  on,  and  so  of  that  remaining 
number  that  were  filed  in  January  or  early  February,  those  will 
move  to  decision.  That  300,  however,  includes  cases  that  were  filed 
this  morning  and  yesterday. 

And  until  we  get  a  look  at  them  we  won't  have  a  chance  yet  to 
know  how  many  of  them  are  to  go  forward. 

Mr.  Monson.  I  understand  that. 

I  guess  the  main  goal  of  this,  not  having  been  here  when  it  was 
passed,  was  to  save  money  and  hopefully  improve  the  way  things 
are  being  bid.  But  a  50-50  ratio  of  frivolous  protests  doesn't  sound 
particularly  good  to  me.  Now,  I'm  new  to  this,  and  I've  got  a  lot  of 
learning  still  to  do,  but  I  wonder,  are  we  achieving  that  improv- 
ment  or  are  we  asking  for  more  frivolous  cases  to  be  filed? 

Mr.  Van  Cleve.  The  bid  protest  provisions  which  became  effec- 
tive January  15  are  designed  and  stated  in  the  history  of  the  law  to 
be  designed  as  a  device  to  assure  that  competition  is  in  fact 
practiced.go  790 

The  other  provisions  don't  become  effective  as  law  until  the  1st 
of  April,  so  that  we  have  to  wait  a  little  while  to  see  what  the  full 
law  is  going  to  do.  We  are  beginning  to  see  the  agency  implementa- 
tion of  that  law,  but  only  in  regulations. 

As  far  as  the  effect  of  the  bid  protest  aspect  of  that  law,  I  would 
note,  sir,  that  we  have  had  bid  protest  for  60  years  in  the  General 
Accounting  Office.  Right  now  the  level  of  bid  protests  under  CICA 
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is  running  at  just  about  the  same  level  of  protest  that  we  have  had 
in  prior  years,  slightly  higher,  but  not  noticeably. 

January  and  February  aren't  very  good  months  to  make  judg- 
ments on,  because  they're  rather  lean  months  for  contracting.  So 
that  I  don't  think  that  the  existence  of  how  the  statutory  bid  pro- 
test provision  and  the  formality  which  now  accompanies  it,  includ- 
ing the  requirements  in  CICA  that  bid  protests  be  decided  on  a 
much  more  expeditious  basis  than  they  ever  had  been  done  in  the 
past,  is  in  any  way  going  to  burden  or  cause  undue  expense  in  the 
bid  procurement  process. 

I  think,  to  the  contrary,  that  the  existence  of  a  statutory  bid  pro- 
test process  will  assist  in  resolving  a  question  more  quickly  and 
will  move  procurements  more  surely  along. 

Mr.  MoNSON.  How  much  does  this  law  get  at  what  I  consider  to 
be  one  of  the  problems  in  the  bidding  process,  though,  and  that  is 
the  specification-writing  procedures,  that  sometimes  result  in  prod- 
ucts or  services  beyond  what  is  reasonably  necessary  to  perform 
the  required  function? 

Mr.  Van  Cleve.  Of  course  the  law  requires  competition,  and  to 
obtain  competition  you've  got  to  write  descriptions  or  specifica- 
tions, and  to  that  extent  there  will  of  course  be  more  specifications 
rather  than  simply  going  out  and  buying  sole  source  from  a  par- 
ticular company. 

Your  question,  though,  it  seems  to  me  goes  to  what  we  some- 
times think  of  as  gold  plating  or  overwriting,  buying  things  beyond 
the  minimum  needs  of  the  agency.  One  of  the  traditional  bases  for 
protesting  to  the  General  Accounting  Office  has  been  exactly  that, 
that  the  agency  is  seeking  to  buy  something  that  is  well  beyond  its 
minimum  needs  and  the  protester  will  then  say  "And  my  product 
will  meet  those  minimum  needs  cheaper.  You  ought  to  buy  it." 

That's  always  been  true.  I  imagine  it  will  continue  to  be  true, 
and  I  think  that  the  bid  protest  process  serves  as  one  of  many,  but 
one  particularly  useful  device  to  correct  that  tendency  to  gold- 
plate. 

Mr.  MoNSON.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Brooks.  We  want  to  thank  you  all  very  much.  We  appreciate 
your  coming  down  here.  General,  Mr.  Socolar,  chief  counsel. 

Mr.  BowsHER.  Thank  you  very  much. 

Mr.  Brooks.  The  next  group  of  witnesses  consists  of  a  panel  of 
distinguished  constitutional  law  scholars  recognized  for  their  inci- 
sive views  on  the  issue  of  the  separation  of  powers  doctrine  of  the 
Constitution. 

Seated  from  my  left,  if  you  would,  is  Prof.  Mark  Tushnet  from 
Georgetown  University  Law  School  here  in  Washington;  Prof.  San- 
ford  Levinson  from  the  University  of  Texas  Law  School;  and  Prof. 
Eugene  Gressman  from  the  University  of  North  Carolina  Law 
School  in  Chapel  Hill,  NC. 

I  understand  other  constitutional  scholars  expect  to  submit  views 
on  this  matter  in  the  near  future,  and  they  too  can  be  made  part  of 
this  record  if  we  get  them  in  time.  Gentlemen,  we  appreciate  your 
taking  the  time  to  share  your  views  with  us  this  morning. 

In  the  interest  of  time,  as  previously  arranged  with  you,  I'd  like 
to  move  directly  to  questioning.  Your  prepared  statements,  which  I 
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thought  were  excellent,  along  with  any  supplemental  material  you 
may  wish  to  submit,  will  be  made  a  part  of  the  printed  hearing 
record. 

[Messrs.  Tushnet's,  Levinson's,  and  Gressman's  prepared  state- 
ments follow:] 
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STATEMENT  OF  MARK  TUSHNET, 
PROFESSOR  OF  LAW,  GEORGETOWN  UNIVERSITY  LAW  CENTER 


My  name  is  Mark  Tushnet.   I  am  Professor  of  Law  at  the 
Georgetown  Uniyersity  Law  Center  here  in  Washington,   I  have  been 
teaching  constitutional  law  for  the  past  ten  years  and  have 
written  widely  on  constitutional  law.   In  addition,  I  have 
co-authored  a  casebook  on  the  jurisdiction  of  the  federal  courts. 
I  would  like  to  thank  the  Committee  for  inviting  me  to  testify  on 
this  important  issue.   Because  time  for  preparation  was  short,  my 
remarks  are    somewhat  abbreviated.   I  will  submit  a  more  detailed 
statement  to  the  Committee  shortly. 

As  you  know,  there  are    two  aspects  of  the  problem  before  us. 
First,  are  the  relevant  provisions  of  the  Competition  in 
Contracting  Act  constitutional?   Second,  if  the  President 
believes  that  they  are  unconstitutional,  may  he  direct  his 
subordinates  simply  to  ignore  them?   I  want  to  begin  with  some 
brief  comments  on  the  first  issue,  for  I  believe  that  its 
analysis  clarifies  the  precise  nature  of  the  second. 

The  President  contends  that  two  provisions  of  the  Act  are 
unconstitutional.   The  first  provision  authorizes  the 
Comptroller-General  to  lift  an  otherwise  automatic  stay  on  the 
contracting  process  if  he  or  she  finds  a  bid  protest  frivolous; 
the  second  allows  the  Comptroller-General  to  direct  that 
contracting  agencies  pay  attorneys'  fees  to  successful  bid 
protestors.   These  provisions  are  said  to  violate  principles  of 
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the  separation  of  powers  by  westing  executive  or  judicial 
authority  in  an  arm  of  the  legislature. 

This  contention  obviously  turns  on  whether  the 
Comptroller-General  is  an  arm  of  Congress.   I  take  it  for  granted 
that  Congress  could  give  an  independent  agency  the  powers 
challenged  by  the  President.   For  present  purposes  we  can  imagine 
governmental  agencies  arrayed  on  a  spectrum  ranging  from  plainly 
legislative  agencies  such  as  this  committee  through  independent 
agencies  such  as  the  Federal  Trade  Commission  to  obviously 
executive  agencies  such  as  the  bureaus  of  the  Treasury 
Depar  tmen t . 

Where  in  this  spectrum  is  the  Comptroller-General  located? 
In  particular,  how  similar  is  the  Comptroller-General  to  an 
independent  agency?   The  relevant  Supreme  Court  decisions,  and 
consideration  of  matters  of  principle,  indicate  that  we  must  take 
into  account  a  number  of  considerations.   One  is  the  manner  of 
appointment.   Here  the  Comptroller-General  resembles  the  head  of 
an  independent  agency.   Another  consideration  is  whether 
independence  of  substantial  legislative  or  executive  direction  is 
important  to  the  sound  functioning  of  the  agency.   In  light  of 
the  auditing  tasks  of  the  General  Accounting  Office,  this  too 
points  in  the  direction  of  independence. 

However,  other  considerations  suggest  that  the 
Comptroller-General  should  be  regarded  as  an  arm  of  Congress. 
The  cases  emphasize  congressional  intent  in  creating  the  agency, 
and  Congress  appears  to  have  wanted  the  Comptroller-General  to  be 
its  agent.   Further,  though  Congress  may  limit  the  President's 
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power  to  remove  heads  of  independent  agencies,  it  is  not  obvious 
that  it  may  do  so  as  severely  as  it  has  done  with  the 
Comptroller-General . 

In  my  judgment  the  arguments  supporting  the  view  that  the 
Comptroller-General  is  not  an  arm  of  Congress,  for  purposes  of 
separation  of  powers  analysis,  are  somewhat  stronger  than  those 
supporting  the  opposite  view.   But  a  contrary  judgment  is  not 
ruled  out  by  the  relevant  precedents  or  by  fundamental  principle. 

With  that  as  background,  I  would  like  to  turn  now  to  the 
second,  and  I  believe  more  important,  issue:   What  courses  are 
open  to  a  President  who  believes  that  enacted  legislation  is 
unconstitutional?   Here  I  want  to  emphasize  what  dimensions  of 
the  problem  my  prior  comments  have  excluded.   We  are    not  faced 
with  a  situation  in  which  the  President  is  refusing  to  enforce  a 
patently  unconstitutional  statute,  nor  one  in  which  the 
President's  constitutional  objections  are  patently  frivolous. 
Different  and  less  difficult  issues  would  arise  in  wuch 
si  tuati  ons. 

To  analyze  the  present  problem,  it  may  help  to  revert  to  the 
fundamentals  of  the  constitutional  order.   There  is  a  tradition 
in  our  history  defending  a  version  of  a  theory  that  I  shall  call 
here  judicial  supremacy.   This  version  of  the  theory  of  judicial 
supremacy  begins  by  maintaining  that  the  courts  are  the  ultimate 
and  authoritative  expositors  of  the  meaning  of  the  Constitution. 
From  its  origins  in  Mar  bur y  v .  Madi  son  through  its  restatements 
in  Cooper  v .  Aaron  and  Un  i  ted  States  v .  Nixon,  to  its  most  recent 
appearance  in  Justice  Powell's  dissenting  opinion  last  week  in 
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the  Garcia  case,  this  version  of  the  theory  has  come  to  include 
two  additional  propositions.   First,  it  holds  that  it  is  improper 
for  a  legislator  or  the  President  to  act  on  interpretations  of 
the  Constitution  different  from  those  offered  by  the  Supreme 
Court.   Second,  it  holds  that,  because  the  courts  are  the 
authoritative  expositors  of  the  Constitution,  where  the  meaning 
of  the  Constitution  is  uncertain  it  is  improper  for  legislators 
or  the  President  to  act  so  as  to  obstruct  the  adjudication  of 
those  controverted  constitutional  questions. 

Thus,  on  this  version  of  the  theory  of  judicial  supremacy,  a 
member  of  Congress  ought  not  vote  against  proposed  legislation 
solely  because  he  or  she  believes  it  to  be  unconstitutional,  at 
least  if  some  authority  exists  to  support  its  constitutionality. 
Nor  may  a  President  veto  legislation  solely  on  constitutional 
grounds.   Nor,  finally,  may  a  President  refuse  to  enforce 
legislation  that  he  or  she  believes  to  be  unconstitutional. 
Under  this  version  of  the  theory,  the  proper  course  of  action  is 
to  enact,  sign,  and  enforce  the  legislation  and  submit  the 
constitutional  questions  to  adjudication  in  the  courts. 

Although  this  version  of  the  theory  has  some  force  in 
extreme  cases,  of  which  Cooper  v.  Aaron  may  be  one,  it  has  a 
number  of  flaws  that,  in  my  judgment,  make  it  unacceptable. 
Before  discussing  them,  I  should  note  that,  if  one  accepts  this 
version  of  the  theory  of  judicial  supremacy,  the  President  has 
acted  improperly  in  the  present  situation.   But  this  version  of 
the  theory  seems  at  odds,  first,  with  the  common  sense  of  the 
matter.   Members  of  Congress  and  the  President  take  the  oath  to 
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support  the  Constitution,  and  the  President  is  required 
faithfully  to  execute  the  laws  of  the  United  States,  which  surely 
include  the  Constitution  as  supreme  law.   Those  duties  seem  to 
require  that  they  be  allowed  to  make  independent  judgments  on 
constitutional  issues. 

Second,  the  theory  is  inconsistent  with  much  historic 
practice.   Of  course  members  of  Congress  may  refuse  to  vote  for 
proposed  legislation  on  policy  as  well  as  on  constitutional 
grounds;  a  President  may  veto  legislation  for  a  similar  mix  of 
reasons;  and  a  President  may  direct  his  or  her  subordinates  to 
exercise  appropriate  prosecutorial  discretion  in  refusing  to 
enforce  legislation.   The  availability  of  these  nonconst i tu t ional 
grounds  for  refusing  to  act  obscures  the  fundamental  issue.   But 
there  are  instances  of  refusals  to  act  that  are  simply 
inconsistent  with  this  version  of  the  theory  of  judicial 
supremacy.   The  most  celebrated  is  President  Jackson's  veto  of 
the  rechartering  of  the  Second  Bank  of  the  United  States,  which 
he  placed  substantially  (though  not  exclusively)  on  the  ground 
that  Congress  lacked  the  power  to  create  a  national  bank 
notwithstanding  the  Supreme  Court's  decision  to  the  contrary  in 
McCulloch  V .  Maryland. 

Finally,  and  perhaps  least  important  overall,  the  theory  has 
difficulty  dealing  with  situations  in  which  the  legislation,  if 
enacted,  is  unlikely  to  become  the  subject  of  adjudication. 
Expanded  notions  of  standing  reduce  the  number  of  such 
situations.   But  recent  decisions  suggest  that  many  separation  of 
powers  issues  may  never  be  adjudicated.   If  the  problem  at  hand 
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is  one  of  them,  the  theory  of  judicial  supremacy  is  of  no  help. 

The  theory  of  judicial  supremacy  can  be  set  against  an 
alternative,  which  I  will  call  a  theory  of  competing  authorities. 
Under  the  theory  of  competing  authorities,  each  branch  may  act  on 
its  own  interpretations  of  the  Constitution.   Legislators  can 
support  legislation  that  the  courts  have  declared  or  would 
declare  unconstitutional,  or  oppose  legislation  that  the  courts 
have  declared  or  would  declare  perfectly  constitutional. 
Similarly  as  to  the  President,  who  may  enforce  legislation  in  the 
face  of  judicial  declarations  of  unconstitutionality  or  refuse  to 
enforce  it  despite  adjudications  upholding  the  legislation.   The 
theory  of  competing  authorities  avoids  most  of  the  flaws  of  the 
theory  of  judicial  supremacy.   It  takes  the  constitutional  oath 
seriously,  and  is  consistent  with  much  historic  practice. 

However,  the  theory  of  competing  authorities  itself  has  some 
problems.   It  raises  the  specter  of  anarchy,  as  each  branch  acts 
in  a  manner  inconsistent  with  the  constitutional  views  of  the 
others.   The  theory  of  judicial  supremacy  is  attractive  because 
it  offers  a  final  resolution  to  controverted  constitutional 
claims.   Further,  the  theory  of  competing  authorities  readily 
degenerates  into  a  theory  of  the  supremacy  of  one  or  another 
branch.   Roughly,  whoever  is  last  in  line  gets  the  authoritative 
say  in  the  matter.   If  Congress  and  the  President  agree  that  a 
statute  is  constitutional,  the  courts  may  block  its  enforcement. 
If  Congress  believes  that  a  statute  is  constitutional  and  the 
President  disagrees,  a  veto  or  a  simple  refusal  to  enforce  will 
prevent  the  courts  from  expressing  their  views.   And  if  Congress 
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believes  that  a    proposal  is  unconstitutional,  it  will  not  be 
presented  to  the  President  or  the  courts. 

I  believe  that  the  theory  of  competing  authorities  remains 
helpful  in  the  analysis  of  the  problem  at  hand,  for  two  sets  of 
reasons.   The  first  derives  from  the  issue,  mentioned  above,  that 
the  last  in  line  has  the  authoritative  say.   Whether  or  not  this 
is  regarded  as  a  problem,  it  certainly  suggests  the  importance  of 
identifying  who  is  last  in  line.   For  example,  should  the 
President  be  allowed  to  enforce  a  statute  after  the  courts  have 
declared  it  unconstitutional?   With  respect  to  that  problem, 
should  the  courts  or  the  President  be  regarded  as  the  last  in 
line?   Surely  it  is  desirable  to  have  some  relatively  clear 
resolution  of  the  question  of  who  is  last  in  line,  so  that  the 
government  may  continue  to  function  without  unnecessary 
roughness. 

In  the  present  context,  it  would  seem  clear  that  the 
President  should  be  regarded  as  last  in  line,  in  the  sense  that 
the  President's  signature  is  required  before  a  bill  becomes  a 
law.   The  decision  to  sign  or  veto  a  bill  is,  for  these  purposes 
(and  subject  to  the  possibility  of  a  veto  being  overridden),  the 
last  point  at  which  the  President  ought  to  be  allowed  to  assert  a 
competing  authority  to  interpret  the  Constitution.   Otherwise  the 
President  would  have  two  or  more  bites  at  the  apple — first  in 
deciding  to  sign  or  veto,  then  in  deciding  to  comply  or  not 
comply  with  the  statute,  and  then  in  deciding  whether  or  not  to 
comply  with  an  adverse  adjudication. 

Giving  the  President  two  or  more  chances  arguably  enhances 
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the  executive''s  power  beyond  an  appropriate  leyel  in  the  precise 
situation  before  us,  where  the  President  refrained  from 
exercising  his  power  to  veto  in  the  first  instance.   A  veto 
allows  Congress  to  respond,  and  the  required  veto  message  forces 
the  President  to  articulate  the  constitutional  objecitons  for 
public  consideration.   As  I  will  discuss  in  a  moment,  the  veto 
message  has  other  attractive  characteristics. 

It  may  be  said,  however,  that  without  a  line  item  veto,  a 
President  may  be  effectively  forced  to  relinquish  his  or  her 
constitutional  objections  to  a  portion  of  a  package  of  which  the 
President  approves  on  the  whole.   I  confess  that  I  am  not 
terribly  sympathetic  to  this  argument.   If  the  President's 
constitutional  qualms  are  serious  enough,  the  package  should  be 
vetoed;  if  they  are  not  so  serious  as  to  lead  to  a  veto,  I  doubt 
that  the  President  has  a  strong  claim  to  remain  last  in  line. 
But  in  any  event  the  President  is  not  deprived  of  resources  for 
the  future  by  the  present  enactment  of  a  statute  to  which  he  or 
she  objects  on  constitutional  grounds.   The  President  remains 
free  to  seek  repeal  of  the  objectionable  provision,  either  by  a 
specific  proposal  or  as  part  of  a  package  that  Congress  will  find 
attractive.   (This  counter  would  be  unavailable  if  th<> 
objectionable  provision  somehow  would  produce  a  constant  decline 
in  the  President's  power.   I  am  hard-pressed  to  imagine  such  a 
provision,  and  the  ones  at  issue  today  do  not  remotely  fit  that 
characterization . ) 

The  President's  continuing  ability  to  seek  repeal  of 
objectionable  legislation  answers  another  objection  to  treating 
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the  veto  as  the  last  point  at  which  the  President  may  assert  a 
competing  authority  to  interpret  the  Constitution.   This 
objection — again  not  applicable  to  the  present  issue — is  that 
today  s  president  may  object  to  legislation  of  which  yesterday's 
President  approved.   Treating  the  veto  as  the  last  point  does  not 
disable  the  later  President  from  seeking  to  persuade  a  later 
Congress  that  the  earlier  enactment  was  unconstitutional.   It 
simply  shifts  the  burden  of  securing  remedial  legislation; 
instead  of  Congress  trying  to  persuade  the  President  that  the 
provision  is  an  appropriate  part  of  our  law,  the  President  must 
try  to  persuade  Congress  that  it  is  not  appropriate. 

The  second  set  of  reasons  that  the  theory  of  competing 
authorities  is  helpful  goes  deeper.   The  prospect  of  competing 
authorities  with  no  final  arbiter  can  be  welcomed  rather  than 
feared,  if  the  process  of  competition  is  healthy.   Perhaps  the 
best  metaphor  is  that  of  a  responsible  dialogue.   Many  provisions 
of  the  Constitution  suggest  that  a  responsible  dialogue,  even 
with  a  model  of  competing  authorities,  is  desirable.   For  present 
purposes  the  most  relevant  provision  is  the  requirement  that  when 
the  President  vetoes  a  bill,  his  or  her  objections  be  transmitted 
to  Congress.   Analogously,  the  President  may  refuse  to  defend  the 
constitutionality  of  a  statute  when  it  is  challenged  in  court, 
offering  the  reasons  for  that  refusal  to  the  court.  Congress,  and 
the  public. 

In  contrast,  refusing  to  comply  with  enacted  legislation 
appears  to  thwart  rather  than  promote  a  responsible  dialogue. 
There  are  no  regular  mechanisms  by  which  Congress  may  respond  to 
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the  President.   To  be  sure,  Congress  may  conduct  hearings  like 
this  one,  hold  administration  nominees  or  proposals  hostage, 
refuse  to  appropriate  money  for  the  President's  programs,  and  the 
like.   That  is,  Congress  can  force  a  dialogue  to  occur.   Surely 
it  is  better,  though,  to  structure  the  process  of  constitutional 
discussion  in  a  less  awkward  and  confrontational  \^ay .      The  <^eto 
provision  seems  admirably  suited  to  the  task.   Allowing  the 
President  to  refuse  to  enforce  legislation  does  not. 

To  summarize  briefly:   Even  if  the  President  and  Congress 
have  authority  independent  of  each  other,  and  of  the  courts,  to 
interpret  the  Constitution,  their  competing  authorities  must  be 
exercised  through  a  process  that  promotes  responsible  discussion 
of  the  constitutional  issues.   The  best  process  available  is  the 
ordinary  process  of  approval  by  Congress  followed  by  the 
President's  signature  or  veto.   Indeed,  I  find  it  difficult  to 
think  of  good  reasons  why  the  President  should  be  allowed  simply 
to  disregard  duly  enacted  legislation. 

Thank  you  again  for  providing  me  with  the  opportunity  to 
discuss  these  issues  with  you.   I  am  happy  to  answer  any 
questions  you  may  have. 
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STATEMENT  BEFORE  THE  GOVERNMENT  OPERATIONS  COMMITTEE  OF  THE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES  ON  FEBRUARY  28,  1984 

BY  SAl^ORD  LEVINSON,  PROFESSOR  OF  LAW, 

UNIVERSITY  OF  TEXAS  LAW  SCHOOL 


Mr.  Chairman,  my  name  is  Sanford  Levinson,  and  I  teach 
constitutional  law  at  the  University  of  Texas  Law  School  in 
Austin,  Texas.   I  am  also  the  co-editor,  with  Professor  Paul 
Brest  of  the  Stanford  Law  School,  of  a  casebook  on 
constitutional  law.  Processes  of  Constitutional 
Decisionmaking.   I  very  much  appreciate  this  opportunity  to 
testify  today  on  a  topic  that  is  one  of  the  central  concerns  of 
our  book  and  that  I  consider  perhaps  the  most  most  important 
single  riddle  of  American  constitutional  theory — the  duty  of 
non-judicial  public  officials  to  engage  in  independent 
constitutional  analysis. 

Today's  hearing,  of  course,  arises  from  the  refusal  of  the 
Reagan  Administration  to  enforce  certain  provisions  of  the 
Competition  in  Contracting  Act  of  1984  contained  in  the  Deficit 
Reduction  Act  of  1984.   The  rationale  given  for  the  refusal  to 
obey  the  Act  is  its  putative  invalidity  under  the 
constitutional  command  that  the  three  great  branches  of 
government  remain  separate.   I  shall  first  discuss  the 
arguments  concerning  these  provisions  and  then  go  on  to  the 
issue  of  even  greater  importance,  which  is  the  Executive's  duty 
in  regard  to  statutes,  passed  by  Congress  and  signed  by  the 
President,  that  the  Executive  branch  nonetheless  considers  to 
be  unconstitutional. 
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I.   The  Constitutionality  of  the  Deficit  Reduction  Act  of  1984 

I  will  not  rehearse  the  specific  provisions  of  the  Act, 
since  they  are  well  known  to  this  committee.   Suffice  it  so  say 
that  the  Department  of  Justice  has  consistently  argued  that  the 
the  Constitution  prohibits  participation  by  the  Comptroller 
General  in  the  process  of  deciding  on  the  validity  of  protests 
regarding  the  award  of  federal  contracts.   In  particular,  the 
Department  emphasizes  the  role  of  the  Comptroller  General  as  a 
"legislative"  official,  indeed  "an  arm  of  the  legislature,"  M. 
Steinthal  &  Co .  v.  Seamans,  455  F . 2d  1289,  1305  (D.C.  Cit. 
1971),  quoted  in  Delta  Data  Systems  Corp.  v.  Webster,  744  F.2d 
197,  201  ft.  1  (D.C.  Cir.  1984).   Although  the  Comptroller 
General  is  appointed  by  the  President,  with  the  advice  and 
consent  of  the  Senate,  and  is  therefore  clearly  an  "Officer  of 
the  United  States,"  Buckley  v.  Valeo,  424  U.S.  1,  128  ft.  165 
(1976),  he  is  removable  by  joint  resolution  of  the  Congress, 
among  other  procedures.   According  to  the  Department, 
therefore,  this  basic  accountability  to  the  Congress  disables 
the  Comptroller  General  from  engaging  in  essentially  executive 
duties.   Principal  reliance  is  placed  on  the  most  recent  cases 
of  the  United  States  Supreme  Court  that  have  considered  the 
basic  theory  of  separation  of  powers,  Buckley  v.  Valeo,  supra, 
and  INS  V.  Chadha,  103  S.Ct.  2764  (1983). 

Constitutional  law  is  something  of  a  minefield,  especially 
these  days,  and  only  the  foolhardy  would  speak  overconf idently 
about  what  the  Constitution  does  and  does  not  tolerate.  Of  no 
area  is  this  more  true  than  separation  of  powers,  a  term  which 
does  not  appear  as  such  in  the  Constitution  but  which 
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nevertheless  has  informed  our  basic  sense  of  governmental 
structures  since  1787.   That  caveat  being  stated,  I  must 
nevertheless  also  state  that  I  have  little  problem  in  viewing 
the  specific  provisions  as  perfectly  acceptable  under  the 
Constitution. 

Buckley  v.  Valeo  is,  I  think,  irrelevant  to  the  present 
controversy,  since  that  case  dealt  clearly  with  the  ability  of 
the  Congress  to  appoint  officials  directly  to  the  Federal 
Election  Commission.   The  Court  unanimously  held  that  such  a 
procedure  violated  the  Appointments  Clause  of  the  Constitution, 
which  requires  that  appointments  of  officers  of  the  United 
States  be  made  by  the  President,  heads  of  departments,  or 
courts  of  law.   Here,  on  the  contrary,  the  appointment  of  the 
Comptroller  General  meets  the  specific  terms  of  the  Clause. 
The  fact  that  the  Congress  can,  in  theory,  remove  the 
Comptroller  General  by  joint  resolution  is,  I  believe,  not 
sufficient  to  change  the  analysis.   One  must  begin 
realistically  by  noting  that  no  Comptroller  General  has  been  so 
removed,  and  it  boggles  the  mind  to  suggest  that  such  a 
momentous  step  might  be  taken  because  of  Congressional 
displeasure  with  a  decision  of  the  Comptroller  General  in 
regard  to  the  awarding  of  a  federal  contract.   It  may  be  true 
that  the  Comptroller  General  is,  in  some  sense,  ultimately  more 
"accountable"  to  the  Congress  than  to  the  President,  but  this 
does  not,  I  believe,  so  distort  the  relationship  between  the 
two  branches  that  the  Constitution  must  intervene  to  stifle  the 
procedures  called  for  by  the  Act. 
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The  essential  problem  raised  by  almost  all  of  the  modern 
separation  of  powers  cases,  of  course,  is  what  has  come  to  be 
called  the  modern  administrative  case.   Indeed,  for  almost  a 
half-century  now,  we  have  become  used  to  references  to  a 
"fourth  branch  of  government,"  the  bureaucracy  and 
administrative  agencies,  that  have  radically  transformed  an 
earlier  understanding  of  a  more  simple  tripartite  structure  of 
government . 

It  is  obvious  to  any  observer  that  these  agencies  are 
quasi-legislative  insofar  as  they  make  specific  regulations 
often  based  on  extremely  general  commands  of  Congress  to  act  in 
the  "public  interest";  they  are  executive  insofar  as  they 
enforce  their  regulations;  and  they  are  quasi-judicial  as  well 
insofar  as  they  have  increasingly  elaborate  systems  of 
administrative  courts  to  adjudicate  controversies  generated  by 
the  administrative  scheme.   I  have  significant  difficulty 
differentiating  the  Comptroller  General  from  any  of  the  other 
administrative  agencies,  at  least  at  the  constitutional  level. 

The  Attorney  General  relies  importantly  on  the  Chadha  case, 
which  invalidated  the  so-called  "legislative  veto"  by  which  one 
House  of  Congress  could  affect  the  legal  rights  of  government 
officials  or  private  persons  outside  of  the  Legislative  branch 
by  invalidating  a  decision  of  an  executive  or  administrative 
official.   The  Supreme  Court,  by  a  7-2  vote,  considered  this  to 
be  "lawmaking,"  and  it  went  on  to  say  that  "[i]t  is  beyond 
doubt  that  lawmaking  was  a  power  to  be  shared  by  both  Houses 
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and  the  President,"  103  S.Ct.,  at  2782,  and  not  to  be  delegated 
to  a  single  House  of  the  Congress. 

I  confess  that  I  have  immense  difficulties  viewing  the 
actual  decisions  envisioned  by  the  Comptroller  General  as 
"lawmaking,"  unless  one  says  that  every  review  of  a  federal 
contract  results  in  equal  "lawmaking."   That  is,  I  presume  that 
no  serious  constitutional  argument  could  be  directed  at  a 
congressional  decision  to  establish  a  new  administrative  agency 
that  would  review  all  federal  contracts  and  do  precisely  what 
the  Comptroller  General  is  asked  to  do  under  the  Deficit 
Reduction  Act.   The  one  and  only  concern  is  whether  or  not  the 
Comptroller  General,  different  in  certain  ways  from  the  typical 
administrative  agency,  can  engage  in  such  otherwise 
uncontroversial  activity. 

Presumably  this  is  the  point  raised  by  the  Department  of 
Justice  in  its  citation  of  the  1928  case  Soringer  v.  The 
Philippine  Islands,  277  U.S.  189,  and  its  definition  of 
"legislative  power"  as  "the  authority  to  make  laws,  but  not  to 
enforce  them  or  appoint  the  agents  charged  with  the  duty  of 
such  enforcement."   (The  latter  part  of  the  clause,  dealing 
with  appointment,  is  inapplicable  because  it  is,  of  course,  the 
President  who  appoints  the  Comptroller  General.)   The 
Department  rightly  argues  that  the  Comptroller  General  is 
charged  with  certain  enforcement  tasks  under  the  Contracting  in 
Competition  Act.   But  I  do  not  believe  that  the  Comptroller 
General,  however  much  in  some  ways  part  of  the  legislative 
branch,  is  so  implicated  with  the  legislature  as  to  call  into 
being  the  invalidity  of  an  act  of  Conaress. 
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I  believe  that  this  concern  expressed  about  legislative 
enforcement  of  its  own  laws  requires  a  deeper  elaboration  of 
the  Chadha  case  beyond  rather  simplistic  notions  of  separated 
powers.   Why,  that  is,  ought  one  be  concerned  about  the 
legislative  veto?  Why  ought  one  not  be  concerned  about  the 
role  played  by  the  Comptroller  General? 

Chadha  dealt  with  the  direct  intervention  by  Congress  into 
decisionmaking  by  the  executive  branch.   Chief  Justice  Burger, 
writing  for  the  majority,  emphasized  that  the  historic  roots  of 
separating  the  legislature  from  the  enforcement  of  the  law  lay 
in  a  concern  about  the  potential  for  political  corruption.   A 
fear  that  "special  interests  could  be  favored  at  the  expense  of 
public  needs"  requires  that  enforcement  be  protected  from  the 
"strong  passions  and  excitements'  that  sometimes  characterize 
the  legislature,  at  2783.   Less  ominously,  one  might  simply  say 
that  the  process  of  law  enforcement  and  administrative 
rulemaking  should,  as  much  as  possible,  be  distanced  from  the 
concerns  of  persons  concerned  about  their  imminent  campaigns 
for  re-election.   Law  enforcement,  which  should  transcend 
partisan  political  considerations,  should  indeed  be  removed 
from  the  legislature.   I  think  it  is  hard  not  to  be  sympathetic 
with  such  concerns  and  to  wish  to  read  them  into  the 
Constitution  as  a  protection  against  tyranny.   This  scarcely 
requires,  however,  that  one  accept  the  Justice  Department  s 
view  in  the  instant  case. 

I  should  admit,  incidentally,  that  I  am  unpersuaded  by  the 
sweep  of  Chief  Justice  Burger  3  opinion;  instead,  I  believe 
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that  Justice  White  stated  a  much  more  generally  defensible 
view,  even  though,  in  the  specifics  of  Chadha ,  I  have 
considerable  sympathy  for  Justice  Powell's  focused  and  precise 
invalidation  of  the  specific  legislative  act  under 
consideration.   Still,  I  don't  think  that  one  must  reject  the 
majority  opinion  in  order  to  find  the  Competition  in 
Contracting  Act  of  1984  constitutional. 

The  Department  of  Justice  takes  special  note  of  the  fact 
that  a  panel  of  the  Court  of  Appeals  for  the  District  of 
Columbia  recently  cited  Chadha  for  the  proposition  that  "there 
might  be  a  constitutional  impediment"  to  giving  binding  effect 
to  determinations  of  the  General  Accounting  Office.   Delta  Data 
Systems ,  supra,  at  201  ft.  1.   The  Court,  however,  did  not  cite 
any  specific  aspect  of  Chadha,  and,  with  all  due  respect,  I 
think  that  the  present  circumstances  are  easily  distinguishable. 

The  direct  intervention  by  Congress  that  was  so  patent  in 
Chadha — and  is  the  central  concern  of  those  who  emphasize  the 
separation  of  legislative  from  executive  power  —  is  totally 
absent  under  the  procedures  set  out  by  the  Act.   The 
Comptroller  General  of  the  United  States  and  the  General 
Accounting  Office  are  scarcely  handmaidens  of  specific 
legislators.   An  appointee  of  the  President,  the  Comptroller 
General  has  in  fact  much  more  independence  than  the  typical 
member  of  a  federal  agency,  whose  term  of  office  expires  far 
short  of  15  years  and  who  may  constantly  be  worried  about  being 
reappointed  by  a  President.   Indeed,  I  am  not  aware  that  any 
federal  officials  beyond  judges,  with  their  lifetime 
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appointments,  have  such  secure  tenure  as  the  Comptroller 
General.   I  believe  that  this  single  fact  exemplifies  the 
weakness  of  the  position  taken  by  the  Department  of  Justice  and 
would  lead  a  court  to  a  far  different  conclusion  than  that 
reached  in  Chadha. 

Indeed,  the  real  problem  with  extending  Chadha ' s  holding  in 
the  way  reqiiired  by  the  Department's  analysis  is  that  it  would 
call  into  account  the  constitutional  validity  of  the  entire 
administrative  State  as  we  know  it.   This,  of  course,  was  the 
central  concern  expressed  by  Justice  White  in  his  lengthy 
dissent.   A  simplistic  view  of  the  government  as  consisting  of 
three  branches  just  does  not  come  to  terms  with  the  fourth 
branch  and  its  mixture  of  functions.   Because  of  the  sweep  of 
some  of  Chief  Justice's  language,  one  cannot  dismiss  the 
Department's  view  as  "frivolous,"  but  I  find  it  almost 
impossible  to  believe  that  a  majority  of  the  United  States 
Supreme  Court  would  embrace  a  view  that  would  require  judicial 
intervention  and  "imperialism"  of  dazzling  proportions. 

II.   The  Duty  of  the  President  to  Enforce  a  Statute  Passed  by 
the  Congress  (and  Signed  by  the  President) 

Does  the  President  of  the  United  States  have  the  duty  to 
engage  in  independent  constitutional  analysis  while  conducting 
his  office?   Stated  this  way,  the  answer  is  clearly  yes.   The 
President  takes  an  oath  of  office  pledging  that  he  will 
"preserve,  protect  and  defend  the  Consticution  of  the  United 
States."   Just  as  John  Marshall  derived  from  his  oath  of  office 
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the  principle  that  a  court  need  not  enforce  a  congressional 
statute  deemed  to  violate  the  Constitution,  so  can  the 
President  easily  argue  that  he  too  is  prevented  from  enforcing 
an  unconstitutional  statute.   Indeed,  it  would  be  paradoxical 
to  argue  that  the  President  does  have  the  duty  to  enforce  an 
lonconstitutional  statute.   The  question,  however,  is  not  that 
simple.   Instead,  I  think  that  we  must  ask  first  what 
procedures  the  President  is  required  to  go  through  when  making 
such  a  determination  and  secondly  if  there  are  specific 
categories  of  laws  where  we  might  be  more  or  less  willing  to 
trust  Presidents  to  engage  in  such  analysis. 

As  this  very  controversy  illustrates  so  well,  the  President 
is  not  the  first  person  to  consider  the  constitutionality  of 
the  Competition  in  Contracting  Act.   This  Congress  has  also 
considered  the  question,  and  therefore  the  correct  way  of 
beginning  our  analysis  is  to  ask  how  the  President  must 
structure  his  response  to  the  Congress. 

The  Constitution  itself  provides  one  clear  answer:   The 
President  can  veto  legislation  he  believes  to  be 
unconstitutional.   Even  here,  I  might  point  out,  there  is  some 
question  as  to  the  freedom  a  President  ought  to  give  himself  to 
challenge  a  congressional  judgment.   The  first  elaboration  of 
the  issue  came  up  during  the  consideration  in  1791  by  George 
Washington  of  the  bill  establishing  the  First  Bank  of  the 
United  States.   Thomas  Jefferson,  the  Secretary  of  State,  wrote 
an  opinion  attacking  its  constirutionality .   That  opinion 
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included  a  remarkably  interesting  paragraph,  however,  that 
provides  room  for  thought  even  today: 


It  must  be  added,  however,  that  unless  the  President's 
mind  on  a  view  of  everything  which  is  urged  for  and 
against  this  bill,  is  tolerably  clear  that  it  is 
unauthorized  by  the  Constitution;  if  the  pro  and  the 
con  hand  so  even  as  to  balance  his  judgment,  a  just 
respect  for  the  wisdom  of  the  legislature  would 
naturally  decide  the  balance  in  favor  of  their 
opinion.   It  is  chiefly  for  the  cases  where  they  are 
clearly  misled  by  error,  ambition,  or  interest,  that 
the  Constitution  has  placed  a  check  in  the  negative  of 
the  President.   (Quoted  in  Brest  and  Levinson,  pp. 
14-15. ) 


As  I  read  this,  it  suggests  that  the  President  should  defer 
to  congressional  judgment  unless  he  is  clearly  convinced  that 
the  Congress  made  a  mistake.   On  the  one  hand,  after  all,  we 
have  the  judgment  of  a  majority  of  what  are  now  a  total  of  535 
legislators,  who  also  take  oathes  to  support,  protect,  and 
defend  the  Constitution;  on  the  other  is  a  single  individual 
who,  whatever  his  personal  good  faith,  is  trying  to  set  aside 
the  congressional  judgment. 

If  Jefferson  was  willing  to  argue  that  a  President  should 
be  cautious  even  in  vetoing  a  bill  on  constitutional  grounds, 
in  spite  of  the  clear  allocation  of  such  a  power  by  the 
Constitution,  how  much  more  would  he  wish  the  President  to  be 
absolutely  certain  of  his  position  before  disdaining  to  enforce 
a  statute  that  was  not  vetoed.   A  rough  analogy  can  be  drawn  to 
some  standard  approaches  toward  the  problem  of  judicial  review. 

Going  back  to  John  Marshall,  the  strongest  arguments  for 
the  judicial  invalidation  of  congressional  statutes  occur  in 
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contexts  where  the  meaning  of  the  Constitution  appears 
absolutely  clear.   In  Marbury  v.  Madison  itself,  Marshall, 
falsely  in  my  opinion,  argued  that  Article  III  could  be 
interpreted  only  one  way.   Where  genuine  debate  over  the 
meaning  of  the  Constitution  is  possible,  however,  he  seems  to 
suggest  that  the  courts  should  accept  the  congressional 
resolution. 

Modern  constitutional  theorists,  who  are  generally  inclined 
to  find  more  ambiguity  throughout  the  Constitution  than  did 
Marshall,  are  likely  to  argue  that  judicial  invalidation  should 
occur  only  when  there  is  reason  to  believe  that  Congress  has 
acted  in  an  especially  unfair  way.   Emphasis  is  placed  by  such 
theorists,  as  well  as  many  of  the  decided  cases  of  the  Supreme 
Court,  on  such  acts  as  closing  the  political  process  itself  to 
those  with  dissenting  views  or  passing  legislation  that 
discriminates  against  historically  disfavored  minorities. 
Otherwise,  the  principles  both  of  majority  rule  and  respect  for 
the  almost  inevitable  ambiguities  revealed  by  close  textual 
analysis  dictate  deference  to  the  congressional  judgment. 

The  principles  that  counsel  a  certain  caution  by  courts 
before  striking  down  legislative  enactments  might  well  work  as 
well  to  provide  at  least  some  kind  of  barrier  to  precipitate 
presidential  action,  especially  in  the  absence  of  the  use  of 
the  veto  power  granted  the  President  under  the  Constitution. 
Indeed,  what  President  Reagan  is  trying  to  do  here  is  establish 
a  de-facto  post-hoc  line  item  veto,  albeit  one  that  is 
constitutionally  based. 
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I  confess  that  I  have  considerable  sympathy  for  the 
position  that  the  President  might  be  authorized  under  the 
Constitution  to  veto  specific  sections  of  a  statute  on  the 
grounds  that  they  are  unconstitutional,  as  opposed  merely  to 
his  finding  them  unwise  policy.   But,  of  course.  President 
Reagan  did  not  exercise  his  constitutional  authority  to  veto 
legislation  and  thus  give  Congress  a  chance  to  override. 
Instead,  he  is  seeking  to  establish  a  far  more  extensive  power, 
one  which  one  give  him  the  ability  to  sign  legislation  and 
then,  without  giving  the  Congress  an  opportunity  to  override 
his  views,  simply  refuse  to  enforce  the  legislation  that  he 
himself  had  signed. 

From  my  perspective,  it  would  have  been  far  better  had  the 
President  asserted  a  line  item  veto  authority,  constitutionally 
based,  than  to  assert  a  far  more  widereaching  authority  that 
denigrates  Congress'  essential  role  in  the  constitutional 
structure.   To  be  sure,  an  assertion  of  the  type  I  am 
suggesting  would  be  unprecedented,  but  it  would  be  scarcely 
less  so  than  the  one  actually  being  made.   It  would  also  be  far 
more  in  keeping  with  the  spirit  of  our  institutions  that  the 
unilateral  decisionmaking  revealed  here. 

It  is  only  fair  to  point  out,  though,  that  even  the 
adoption  of  a  veto  practice  described  above  would  not  speak  to 
the  problem  of  a  President  who  genuinely  believes  that  a 
measure  signed  by  a  predecessor  was  unconstitutional.   It  is 
hard  to  argue  that  one  President  ought  to  be  able  to  bind 
another  on  matters  of  constitutional  analysis  any  more  than  one 
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group  of  Supreme  Court  justices  can  genuinely  bind  a  successor 
group. 

Still,  it  is  necessary  to  recognize  that  we  do  not  have  as 
an  operative  constitutional  practice  the  line  item  veto  of  the 
type  I  am  describing.   Returning  to  the  reality  of  modern 
politics,  we  must  take  into  account  the  full  complexities  of 
modern  legislation  and  the  factors  that  make  the  present  veto 
practice  inadequate  as  a  full  protection  against  putatively 
unconstitutional  legislation. 

A  reality  of  modern  legislative  practice  is  that,  as  with 
the  Deficit  Reduction  Act,  legislation  is  often  "omnibus," 
containing  many  different  acts  presented  on  an  all-or-nothing 
basis  to  a  President.   As  with  the  most  famous  example,  where 
Congress  during  World  War  II  attached  to  a  defense 
appropriations  bill  a  rider  having  the  effect  of  firing  three 
federal  employees  suspected  of  being  subversives,  a  President 
might  have  to  sign  a  bill  because  non-signature  would  generate 
a  disaster.   What  is  a  President  supposed  to  do  then?   Is  his 
only  course  to  enforce  a  statute  that  is  viewed  as 
unconstitutional? 

One  good  answer,  of  course,  is  yes,  especially  if 
enforcement  of  the  statute  in  no  serious  sense  involves  issues 
of  personal  liberty  or  other  important  individual  rights.   I 
shall  return  to  this  point  below,  but  let  me  assume  for  the 
moment  that  the  President  should  be  vigorous  in  defending  his 
view  of  the  Constitution  in  all  of  its  areas,  including 
separation  of  powers.   Still,  the  procedure  by  which  such 
review  takes  olace  is  vi-al. 
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If  there  is  one  thing  we  can  be  sure  of,  it  is  that  Ronald 
Reagan  has  not  personally  studied  the  relevant  legal  materials 
in  order  to  make  an  independent  determination  of  the  meaning  of 
his  oath.   We  are  obviously  talking,  that  is,  of  the 
institutionalized  Presidency  rather  than  decisionmaking  by  a 
specific  President.   What  kind  of  institutionalization  should 
we  require  in  order  to  tolerate,  even  in  theory,  presidential 
repudiation  of  statutory  commands? 

Let  me  begin  my  answer  with  a  negative:   We  should  not 
tolerate  a  process  whereby  a  politically  appointed  assistant 
attorney  general  writes  a  memorandum  that  is  designed  to  accord 
with  an  already  adopted  position  of  the  President.   If  the 
executive  branch  is  to  take  on  some  of  the  attributes  of  a 
court,  a  development  which  I  would  applaud  in  many  ways,  it 
should  seek  out  the  most  disinterested  member  of  the  Department 
of  Justice  and  demand  of  that  official  precisely  the  same 
behavior  that  is  required  of  a  judge.   To  be  specific,  I  would 
suggest  that  presidential  interposition  should  even  be 
thinkable  if  and  only  if  the  Solicitor  General  of  the  United 
States  delivers  a  published  opinion  stating  that  in  his  or  her 
opinion  the  congressional  act  under  question  violates  the 
Constitution  of  the  United  States.   I  want  to  emphasize  that 
this  is  a  different  tesr  from  one  simply  requiring  thar  the 
Solicitor  General  find  that  a  "good  faith"  argument  supports 
the  President's  position  or  that  he  or  she  would  be  willing  to 
defend  the  President  s  position  in  court. 
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The  point,  of  course,  is  that  the  presidential  activity  is 
designed  to  preclude  judicial  review,  or  at  least  to  make 
judicial  review  dependent  on-  the  fortuity  of  a  claimant  under 
the  Act  having  standing  to  be  able  to  trigger  judicial  review. 
If  the  Executive  adopts  such  a  posture,  then  we  must  require  as 
a  minimum  an  internal  procedure  within  that  branch  that  pays 
due  heed  to  the  values  embraced  within  the  Oath  of  Office. 

At  present  the  Solicitor  General  does  not  prepare  official 
opinions;  that  is  the  formal  job  for  the  Attorney  General, 
though  they  are  actually  prepared  by  the  Office  of  Legal 
Counsel  within  the  Justice  Department.   This,  however,  is  a 
development  within  the  past  thirty  years.   Before  1951,  the 
Solicitor  General  indeed  was  responsible  for  preparing 
opinions,  and  I  strongly  encourage  this  Committee  to  consider 
reviving  this  role. 

It  does  no  discredit  to  the  incumbent  Attorney  General  to 
note  that  the  Solicitor  General  is  almost  always  an  unusually 
distinguished  lawyer,  often  with  previous  judicial  or  academic 
experience.   The  Solicitor  General  is,  of  course,  a 
presidential  appointee  and  is  therefore  accountable  to  the 
President,  but  the  office  has  an  established  tradition  of  at 
least  quasi-independence .   One  might  well  view  the 
deliberations  of  the  Solicitor  General  as  relatively 
disinterested  in  a  way  that  would  be  absent  in  regard  to  rhe 
rest  of  the  Department  of  Justice. 

By  no  .Tieans  would  a  'ruling'  of  the  Solicitor  General  be 
dispositive.   Judicial  review  might  well  be  possible,  assuming 
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proper  standing,  and  the  Solicitor  General  would  have  the 
opportunity  of  presenting  the  argument  to  a  court,  but  in  the 
interim  we  would  at  least  be  assured  the  highest  level  of 
constitutional  analysis  that  could  be  expected.   One  can  have 
little  confidence  that  such  a  level  has  been  manifested  in  this 
instance. 

I  want  to  conclude  by  returning  to  the  second  point 
mentioned  earlier:   Are  we  more  willing  to  trust  the  President 
in  certain  areas  of  the  law  instead  of  others?  My  tentative 
answer  is  yes.   That  is,  a  President  who  refused  to  enforce 
certain  statutes  on  the  grounds  that  they  are  significant 
deprivations  of  individual  liberties  or  fundamental  public 
values  would  be  entitled  to  a  measure  of  respect,  especially  if 
the  decisionmaking  process  prior  to  non-enforcement  were  the 
one  described  above.   I  can  easily  imagine  admiring  a  President 
who  refuses  to  indict  individuals  under  a  statute  thought  to  be 
unconstitutional,  since  an  indictment  can  often  be  disastrous 
to  the  individual  involved.   But  here  no  issue  of  personal 
liberty  is  present. 

The  issue  that  is  presented — separation  of  powers — is  one 
where  we  might  be  least  willing  to  trust  independent 
presidential  decisionmaking,  since  there  is  no  reason  at  all  to 
view  the  President  as  a  genuinely  disinterested  party.   He  is 
engaged  in  turf  protection,  not  in  the  protection  of 
fundamental  liberties.   Of  course,  one  mighc  view  Congress  also 
as  an  interested  party  and  be  disinclined  to  accept  their  view 
as  the  last  word.   If  one  believes  that  the  Constitution 
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genuinely  speaks  to  the  issue  of  separation  of  powers,  then  it 
is  perhaps  especially  appropriate  that  the  judiciary  play  an 
umpiring  role  between  the  two  branches,  since  it  is  the  one 
branch  that  can  be  viewed  an  disinterested  in  this  battle  over 
turf. 

In  conclusion,  let  me  congratulate  this  committee  for 
bringing  to  public  attention  an  issue  of  the  highest  public 
importance.   The  issue  of  federal  contracting  procedure  is  not 
one  designed  to  provoke  public  passion.   But  the  underlying 
issue — which  was  described  in  the  I960's  as  the  "imperial 
Presidency" — is  back  with  us  in  spades,  and  one  has  only  to 
look  througout  the  Reagan  Presidency,  whether  in  Central 
America  or  the  attempts  to  fabricate  an  official  secrets  act 
out  of  whole  cloth,  to  know  that  this  is  an  Administration  that 
does  not  fundamentally  respect  the  constraints  of  office.   I 
hope  that  the  deliberations  of  this  committee  help  to  roll  back 
the  amount  of  turf  being  claimed  by  this  Administration. 
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Before  the 
HOUSE  COMMITTEE  ON  GOVERNMENT  OPERATIONS 

February  28,  1985 

STATEMENT  OF  EUGENE  GRESSMAN* 

on 

Executive  Refusal  to  Execute  Certain  Provisions 
of  the  Competition  in  Contracting  Act  of  1984 


On  December  17,  1984,  the  Director  of  the  0MB,  acting  on  the 
advice  of  the  Attorney  General  of  the  United  States,  issued  a  directive 
to  all  heads  of  Executive  Departments  and  Agencies  to  disregard  certain 
bid  protest  provisions  of  the  Competition  in  Contracting  Act  of  1984. 
That  directive  was  premised  on  the  Attorney  General's  conclusion  that 
two  provisions  of  that  Act  "are  unconstitutional  because  they  purport  to 
authorize  the  Comptroller  General  to  exercise  Executive  authority  in 
violation  of  the  principle  of  Separation  of  Powers." 

In  my  judgment,  this  directive  constitutes  a  willful  disobedience 
of  the  will  of  Congress,  as  expressed  in  the  two  bid  protest  provisions 
of  this  Act.  In  our  constitutional  system  of  government,  such  a  refusal 
by  the  Executive  to  "take  care  that  the  Laws  be  faithfully  executed" 
cannot  and  must  not  be  tolerated.  The  bases  for  my  judgment  in  this  respect 
may  be  sunmarized  as  follows: 

(1)  Whatever  the  merits  of  the  Executive's  constitutional  doubts 
about  the  statutory  provisions  in  question,  the  central  fact  is  that  the 
Constitution  nowhere  excuses  the  President  from  fulfilling  his  vested 
obligation  (Art.  II,  Sec.  3)  to  "take  care  that  the  Laws  be  faithfully 
executed"  because  of  any  sincere  doubts  he  may  have  as  to  the  validity 


*  William  Rand  Kenan  Professor  of  Constitutional  Law,  School  of 
Law,  University  of  North  Carolina,  Chapel  Hill,  N.  C.  27514.  Also  Special 
Counsel  to  the  U.  S.  House  of  Representatives  since  1975  in  the  "one-House 
veto"  litigation,  including  I.N.S.  v.  Chadha,  462  U.S.  919  (1983). 
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of  the  laws  that  are  his  to  execute.  "It  is  a  startling  notion,"  Raoul 
Berger  has  written,  that  a  President  "may  refuse  to  execute  a  law  on  the 
ground  that  it  is  unconstitutional.  To  wring  from  a  duty  faithfully  to 
execute  the  laws  a  power  to  defy  them  would  appear  to  be  a  feat  of  splendid 
illogic."  R.  Berger,  Executive  Privilege:  A  -Constitutional  Myth  306  (1974). 

(2)  Put  differently,  once  a  bill  has  passed  through  all  the  con- 
stitutional forms  of  enactment  and  become  a  law,  perhaps  even  over  a 
presidential  veto  grounded  on  constitutional  objections,  the  President 

has  no  option  under  Article  II  but  to  enforce  the  measure  faithfully.  The 
Constitution  simply  does  not  give  the  President  "the  power  to  defeat  the 
will  of  the  people  or  of  the  legislature  as  embodied  in  law."  3  W.  Willoughby, 
The  Constitutional  Law  of  the  United  States  1503  (2d  ed.  1929).  Or,  as 
Professor  Corwin  has  written,  "once  a  statute  has  been  duly  enacted,  whether 
over  his  protest  or  with  his  approval,  he  [the  President]  must  promote  its 
enforcement."  E.  Corwin,  The  President:  Office  and  Powers  79  (3d  ed.  1948). 

(3)  The  President's  Article  II  duty  of  executing  laws,  as  Justice 
Holmes  once  wrote,  "is  a  duty  that  does  not  go  beyond  the  laws  or  require 
him  to  achieve  more  than  Congress  sees  fit  to  leave  within  his  power."  Myers 
V.  United  States.  272  U.S.  52,  177  (1926)(Holmes,  J.,  dissenting).  In  other 
words,  if  the  execution  of  a  law  is  to  be  faithful,  it  must  be  faithful  to 
precisely  what  Congress  has  written  into  the  law,  no  more  and  no  less.  But 
once  the  Executive  oversteps  the  bounds  of  faithfulness,  either  by  adding  to 
or  subtracting  from  what  Congress  has  provided,  then  the  separation  of  powers 
equilibrium  established  by  our  constitutional  system  tilts  dangerously  toward 
the  Executive  Branch. 
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(4)  The  Supreme  Court's  ruling  in  Youngs town-  Co.  v.  Sawyer, 
343  U.S.  579  (1952),  teaches  that  when  the  President  tries  to  do  more 
than  what  a  statute  permits  him  to  do,  the  President  becomes  a  lawmaker, 
a  status  foreign  to  the  constitutional  division  of  power.  Certainly,  as 
the  Court  there  said,  "the  President's  power  to  see  that  the  laws  are 
faithfully  executed  refutes  the  idea  that  he  is  to  be  a  lawmaker."  3^3 
U.S.  at  587.  Rather,  the  Constitution  places  the  lawmaking  function 
exclusively  in  the  hands  of  Congress,  i.e.,  the  function  to  "make  laws 
which  the  President  is  to  execute."  ld_.     Thus  the  power  of  execution 
does  not  include  the  power  of  affirmatively  adding  to  what  the  legislative 
body  has  provided. 

(5)  By  the  same  token,  the  Executive's  power  of  execution  does  not 
include  a  power  to  ignore  or  disobey  what  Congress  has  provided.  To  permit 
the  President  to  disobey  or  to  refuse  to  execute  a  portion  of  a  statute 

is  to  engage  in  negative  Executive  lawmaking,  as  happened  in  the  impoundment 

crisis  of  a  decade  ago.  Such  refusal  to  execute,  be  it  due  to  constitutional 

doubts  about  the  statute  or  otherwise,  amounts  to  a  partial  repeal  of  the 

statute  --  a  repeal  that  can  constitutionally  be  effected  only  through  the 

normal  legislative  processes.  The  principles  enunciated  in  Youngstown  Co.  v. 

Sawyer  would  seem  to  bar  such  negative  lawmaking  by  the  Executive.  That 

proposition  would  seem  to  be  at  the  heart  of  Justice  Rehnquist's  statement, 

written  in  1969  as  an  Assistant  Attorney  General  commenting  on  the  President's 

impoundment  authority: 

It  is  in  our  view  extremely  difficult  to  formulate  constitutional 
theory  to  justify  a  refusal  by  the  President  to  comply  with  a 
Congressional  directive  to  spend.  It  may  be  argued  that  the 
spending  of  money  is  inherentlyan  executive  function,  but  the 
execution  of  any  law  is,  by  definition,  an  executive  function 
and  it  seems  an  anomalous  proposition  that  because  the  Executive 
Branch  is  bound  to  execute  the  laws,  it  is  free  to  decline  to 
execute  them. 
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(6)  The  ultimate  irony  here  is  that  the  Executive's  protest  that 
Congress  has  sought  to  authorize  the  Comptroller  General  to  exercise 
Executive  authority  is  raised  by  means  of  an  Executive  invasion  of  the 
legislative  powers  of  Congress  --  by  effecting  a  "non-execution"  repeal 
of  the  challenged  provisions  of  the  Competition  in  Contracting  Act.  The 
Executive  is  attempting  to  read  Article  II  "as  giving  the  President  not 
only  the  power  to  execute  the  laws  but  to  make  [and  unmake]  some."  Youngs- 
town  Co.  V.  Sawyer.  343  U.S.  at  633  (Douglas,  J.,  concurring).  And  the 
Executive  is  seeking  to  use  Article  II  not  only  as  a  vehicle  for  executing 
legislative  powers  but  as  a  mechanism  for  testing  the  constitutionality  of 
the  statutory  provisions.  There  are  certainly  better  methods  of  securing 
judicial  review  of  those  provisions  than  by  an  Executive  violation  of  the 
separation  of  powers  doctrine  and  by  an  Executive  refusal  to  "take  care  that 
the  [Competition  in  Contracting  Act]  be  faithfully  executed." 

(7)  Finally,  the  foregoing  sentiments  do  not  imply  that  the  President 
is  without  power  to  make  his  own  assessment  of  the  constitutionality  of 
statutes,  either 'before  or  after  final  enactment.  And  we  have  witnessed 
situations,  such  as  the  "one-House  veto"  litigation,  where  the  Executive  has 
simply  refused  to  defend  the  constitutionality  of  a  statute  when  judicial 
review  has  been  properly  instituted.  But  that  is  a  far  cry  from  saying  that 
the  Executive  may  express  his  constitutional  displeasure  with  a  duly  enacted 
statute  by  ignoring  or  refusing  to  execute  it  in  the  first  instance.  Such 
inaction  by  the  Executive  strikes  at  the  very  fabric  of  the  separation  of 
powers  doctrine.  Congress  should  take  prompt  action  to  repair  the  jagged 
tear  in  that  fabric  created  by  the  0MB 's  directive  of  December  17,  1984. 
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Mr.  Brooks.  I  have  a  few  questions  that  I  will  ask  you.  You  may 
all  comment  on  them,  or  one,  or  two,  or  however  you  all  want  to 
handle  that. 

Gentlemen,  would  you  summarize  your  views  regarding  the  con- 
stitutionality of  both  the  Competition  Act  and  the  executive  action 
in  ordering  the  agencies  not  to  comply  with  the  act? 

Who  would  want  to 

STATEMENT  OF  MARK  TUSHNET,  PROFESSOR  OF  LAW, 
GEORGETOWN  UNIVERSITY  LAW  CENTER 

Mr.  TusHNET.  I  will  start,  I  suppose. 

Mr.  Brooks.  Professor  Tushnet,  is  that  correct?  Tushnet  or  Tush- 
net? 

Mr.  Tushnet.  That  is  fine.  Let  me  give  the  sort  of  bottom  line  on 
both  questions  first. 

Mr.  HoRTON.  Pull  the  microphone  up  to  you,  please.  Thank  you. 

Mr.  Tushnet.  My  judgment  is  that  the  provisions  of  the  Competi- 
tion in  Contracting  Act  are,  on  balance,  constitutional.  I  think 
there  are  arguments  that  can  be  made  against  their  constitutional- 
ity. But  taking  everything  into  account,  it  seems  to  me  that  the 
provisions  do  satisfy  the  requirements  that  these  kinds  of  decisions 
be  made  by  nonlegislative  actors. 

As  to  the  second  question,  the  constitutionality  of  the  Attorney 
General's  and  the  President's  refusal  to  comply  with  the  legisla- 
tion, my  position  is  that  under  these  circumstances  it  is  not  proper 
for  the  President  to  refuse  to  comply  with  the  legislation.  As  we 
get  into  later  questions,  I  can  elaborate  on  my  reasons  for  the 
latter  judgment. 

Mr.  HoRTON.  I  am  sorry,  I  didn't  hear  you  because  we  were  get- 
ting some  information  on  action  on  the  floor.  Would  you  answer 
that  second  question  again  for  me,  please? 

Mr.  Tushnet.  Certainly.  It  is  my  judgment  that  the  President's 
refusal  to  comply  with  an  act  of  legislation  is,  under  the  circum- 
stances here,  improper.  The  primary  reason  is  that  the  legislation 
is  not  plainly  unconstitutional,  and  under  those  circumstances,  the 
President  ought  to,  I  believe,  act  in  a  way  more  likely  to  promote  a 
regularized  systematic  examination  of  the  constitutional  issues. 

Mr.  Brooks.  Professor  Levinson  or  Professor  Gressman,  would 
you  like  to  add  to  that? 

STATEMENT  OF  SANFORD  LEVINSON,  PROFESSOR  OF  LAW, 
UNIVERSITY  OF  TEXAS  LAW  SCHOOL 

Mr.  Levinson.  Yes.  I  basically  agree  with  Professor  Tushnet.  I 
think— I  personally  believe  that  the  legislation  is  constitutional.  I 
think  it  is  impossible  to  take  seriously  the  view  expressed  by  the 
Attorney  General  in  a  letter  of  February  22  to  Chairman  Rodino 
that  the  act  is  plainly  unconstitutional.  And  I  certainly  agree  with 
Professor  Tushnet  that  where  an  act  is  not  plainly  unconstitutional 
or  where  the  enforcement  of  a  constitutionally  doubtful  statute 
would  significantly  infringe  individual  liberties  or  some  fundamen- 
tal values,  which  this  legislation  does  not,  it  is  also  manifestly 
improper  for  the  executive  branch  not  to  enforce  it. 


51 

not  to  enforce  it. 
Mr.  Brooks.  Thank  you. 
Professor  Gressman. 

STATEMENT  OF  EUGENE  GRESSMAN,  PROFESSOR  OF  LAW, 
UNIVERSITY  OF  NORTH  CAROLINA  LAW  SCHOOL 

Mr.  Gressman.  Yes.  I  would  not  only  agree  with  the  two  profes- 
sors by  my  side  here,  but  I  would  also  state  those  conclusions  more 
emphatically.  I  am  firmly  convinced  that  this  particular  statute  is 
truly  and  totally  constitutional.  It  represents  an  execution  of  the 
congressional  power  of  inquiry  and  oversight  over  the  executive 
branch  and  the  various  agencies  therein. 

Now,  it  seems  to  me  that  this  is  a  very  vital  and  strong  base 
from  which  this  statute  proceeds.  The  Attorney  General  has  given 
no  recognition  to  the  fact  that  Congress  is,  in  this  instance,  utiliz- 
ing the  Comptroller  General  and  the  GAO  to  exercise  part  of  the 
power  that  is  necessarily  resident  in  Congress  to  inquire  into  the 
operations  of  the  executive  branch,  and  to  provide  necessary  over- 
sight of  those  matters. 

And  if  there  is  any  authority  needed  for  that,  it  is  to  be  found  in 
the  1927  decision  of  the  Supreme  Court  in  McGrain  v.  Dougherty 
273  U.S.  135,  which  fully  explores  the  great  congressional  power  of 
inquiry.  Congress  can  exercise  that  power  either  through  its  com- 
mittees or  through  the  agency  we  know  today  as  the  GAO. 

Now,  as  to  the  second  proposition,  I  am  equally  firm  in  the  con- 
clusion that  the  President  and  the  executive  branch  have  no  consti- 
tutional excuse  for  refusing  to  implement  and  execute  this  particu- 
lar statute.  It  is  the  duty  and  the  obligation  on  the  President,  as  I 
read  article  II,  section  3,  faithfully  to  execute  all  the  laws  of  the 
United  States.  Certainly,  a  belief  by  the  President  or  the  Attorney 
General,  sincere  though  it  may  be,  that  a  particular  statute  which 
has  been  duly  enacted  is,  in  part,  unconstitutional  does  not  in  and 
of  itself  constitute  a  constitutional  reason  or  excuse  for  refusing  to 
execute  it. 

In  other  words,  one  cannot  draw  from  the  article  II  obligation  to 
faithfully  execute  the  laws  a  power  or  a  right  not  to  execute  for 
whatever  reason.  And  to  the  extent  that  the  President  refuses  to 
execute  a  particular  section  of  a  statute  duly  enacted,  that  consti- 
tutes, for  all  practical  purposes,  a  repeal  of  that  section  of  the  stat- 
ute. To  that  extent,  it  is  the  President  who  is  violating  the  separa- 
tion of  powers  doctrine  by  engaging  in  a  legislative  act  of  repeal- 
ing, ignoring  or  authorizing  nonexecution  of  a  statute  or  a  provi- 
sion thereof. 

It  is  the  ultimate  irony  in  this  situation  that  the  President  and 
the  Attorney  General  are  accusing  the  Congress  of  invading  the  ex- 
ecutive function  of  executing  a  statute  at  the  very  same  time  that 
the  President  is  invading  the  legislative  realm  by  ignoring  and  re- 
fusing to  execute  that  same  statute.  Such  a  refusal,  I  report,  logi- 
cally and  realistically  is  a  legislative  function  itself.  So  what  we 
have  here  are  the  two  branches  of  the  Government,  in  effect,  accus- 
ing each  other  of  violating  the  separation  of  powers  doctrine. 
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But  my  bottom  line,  of  course,  is  that  the  blame  for  this  situation 
has  to  rest  with  the  executive  branch.  The  constitutional  provision 
in  article  II  has  no  exception  to  it;  that  is,  the  President  must  exe- 
cute all  laws  that  are  duly  enacted,  not  just  those  the  President  de- 
sires to  execute.  If  he  has  any  reason  to  believe  that  the  law  which 
he  is  executing  may  be  unconstitutional,  there  are  other  ways  to 
test  that  in  the  courts.  It  is  the  judiciary,  not  the  executive,  that 
makes  final  determinations  as  to  the  unconstitutionality. 

Mr.  Brooks.  If  the  President  had  faithfully  fulfilled  his  obliga- 
tion to  see  this  law  executed  and  enforced,  despite  his  constitution- 
al objection,  would  that  have  impeded  in  any  way  the  resolution  of 
the  constitutional  issue  by  the  courts,  Professor? 

Mr.  Gressman.  No.  There  are  a  number  of  ways  in  which  that 
can  be  raised  in  the  courts,  and  I  do  not  think  that  failing  to  exe- 
cute a  statute  is  going  to  speed  up  that  process  or  hinder  it  either 
way.  It  depends  upon  the  availability  of  a  party  who  has  standing 
to  raise  the  constitutional  question  in  a  given  proceeding  in  a  Fed- 
eral court. 

Mr.  Brooks.  You  do  not  disagree  with  that  either? 

Mr.  TusHNET.  No. 

Mr.  Levinson.  I 

Mr.  Brooks.  Pardon  me.  Professor  Levinson. 

Mr.  Levinson.  I  slightly  disagree,  because  I  think  that  the  impor- 
tant issue  is  the  one  mentioned  by  Professor  Gressman  at  the  very 
end,  whether  there  is  a  party  who  would  have  standing. 

It  may  be  the  case  in  this  specific  legislation  that  it  is  easier  to 
get  into  court  without  enforcement.  I  do  not  think  that  is  sufficient 
to  justify  what  the  administration  has  done.  But  I  think  there 
could  be  problems  in  finding  a  plaintiff  with  standing  to  challenge 
it  had  the  administration  enforced  it. 

Mr.  Brooks.  Aside  from  the  constitutional  implications,  are  there 
other  problems  with  the  executive  branch  refusing  to  enforce  laws 
based  on  their  own  constitutional  interpretation? 

Mr.  Tushnet.  Well 

Mr.  Brooks.  Professor  Tushnet. 

Mr.  Tushnet.  Well,  I  think  the  primary  difficulty  is  that  the  ex- 
ecutive branch  is  not  set  up  to  do  a  tremendously  effective  job  of 
assessing  constitutionality.  The  primary  legal  advisors  to  the  Presi- 
dent are  in  the  main  political  agents  of  the  President,  as  well  as 
legal  advisors,  in  contrast,  for  example,  to  judges  whose  sole  job  is 
to  determine  legal  questions. 

That  is  not  to  say  that  the  advice  rendered  by  the  Attorney  Gen- 
eral or  the  Office  of  Legal  Counsel  is  frivolous  as  a  matter  of  law  or 
inevitably  infected  by  political  consideration,  but  it  is  to  suggest 
that  one  should  be  skeptical  about  the  ability  on  a  broad  scale  of 
the  Attorney  General's  Office  of  the  Department  of  Justice  to  make 
appropriate  determinations  on  constitutional  questions. 

Mr.  Brooks.  I  have  one  further  question  I  would  like  you  to  con- 
sider. Given  the  executive  action  in  this  instance,  what  can  Con- 
gress do  to  see  that  its  will  is  fully  carried  out?  Have  you  any 
thoughts  on  that?  Mr.  Levinson? 

Mr.  Levinson.  Well,  I  would  think  to  actively  intervene  in  any  of 
the  litigation  since  obviously  the  Department  of  Justice  will  not 
defend  this  law,  usually— obviously  in  a  suit  involving  a  Federal 
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statute,  the  Department  of  Justice  defends  the  constitutionality.  In 
this  case,  they  are  clearly  not  going  to.  I  think  it  is  very  important 
that  Congress  intervene  as  soon  as  possible. 

The  other  sources  of  remedies  are  probably  in  this  political  con- 
text unrealistic  because  they  range  from  cutting  off  budget  appro- 
priations to  impeachment,  and  I  think  that  is  clearly  not  in  the 
cards  here. 

I  suspect  that  Congress  is  confined  to  try  to  encourage  a  judicial 
test  as  quickly  as  possible  of  the  administration's  action. 

Mr.  Brooks.  Professor,  we  have,  I  think,  from  the  House  and 
Senate  both  filed  amicus  curiae  briefs  in  the  California  case  on  this 
issue,  as  one  or  all  of  you  pointed  out  to  us  earlier.  So,  I  agree  with 
you.  That  is  the  best  effort  that  we  can  do.  I  want  to  put  in  the 
record  at  this  point  a  letter — or  I  would  rather  wait  until  the  con- 
clusion of  our  questions  for  you  all  when  we  also  submit  some  writ- 
ten questions.  At  that  time,  I  will  put  in  a  letter  to  the  Honorable 
William  French  Smith,  Attorney  General,  from  Peter  Rodino, 
chairman  of  the  Judiciary  Committee,  and  his  answer  of  February 
22  to  which  you  personally  refer.  We  will  put  that  in  the  record 
today  even  though  we  are  going  to  have  them  next  week. 

[See  appendix  A,  No.  3.] 

Mr.  Brooks.  The  first  order  of  business  in  the  Judiciary  Commit- 
tee, on  which  I  have  served  for  many  years,  will  be  the  authoriza- 
tion of  the  Justice  Department  appropriations.  I  look  forward  to 
that  interrogation. 

Mr.  HoRTON.  Mr.  Chairman,  I  know  we  have  to  go  to  get  this 
vote.  I  have  some  questions,  but  if  I  could  submit  them  to  each  of 
you  in  writing  and  then  have  you  submit  your  answers,  I  think  we 
could  save  some  time. 

Mr.  Brooks.  Without  objection,  that  will  be  done. 

Mr.  HoRTON.  And  we  have  got  other  witnesses. 

Mr.  Brooks.  And  I  have  some  to  submit. 

Mr.  Monson,  you  have  any?  You  may  want  to. 

Mr.  Monson.  I  may  have. 

Mr.  Brooks.  We  will  do  that. 

[Messrs.  Tushnet's,  Levinson's,  and  Gressman's  submissions  to 
Mr.  Brook's  additional  questions  and  Mr.  Horton's  questions  follow:] 
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ADDITIONAL  QUESTIONS  OF  CHAIRI4AN  BROOKS 
FOR  PROFESSOR  MARK  TUSHNET 


1.  Does  the  President  have  a  role  under  the  Constitution  in 
assessing  the  constitutionality  of  laws? 

2.  What  means  does  the  Constitution  provide  the  President  to 
assert  his  constitutional  views  regarding  laws? 

These  two  questions  have  related  answers.   Plainly  the 
Constitution  gives  the  President  some  role  in  assessing  the 
constitutionality  of  laws.   As  did  Andrew  Jackson,  a  President 
may  veto  legislation  approved  by  Congress,  solely  on  the  ground 
that  in  the  President's  view  the  legislation  is  unconstitutional. 
Similarly,  the  President  may  direct  subordinates  to  testify 
against  proposed  legislation,  solely  because  in  the  President's 
judgment  the  legislation  would  be  unconstitutional.   Finally, 
even  after  a  statute  is  enacted  the  President  may  direct 
subordinates  to  refrain  from  defending,  or  even  to  challenge,  the 
constitutionality  of  the  statute  when  its  constitutionality  is 
drawn  into  question  in  a  judicial  proceeding.   These  are  only  a 
few  of  the  means  the  President  may  use  to  assert  his  views  on  the 
constitutionality  of  laws;  others  can  readily  be  imagined.   The 
question  for  this  Committee,  and  for  Congress,  is  whether,  in 
light  of  the  range  of  methods  already  in  the  President's  hands, 
it  is  necessary,  useful,  or  permissible  to  allow  the  President  to 
assert  his  constitutional  views  by  the  additional  method  of 
directing  subordinates  simply  not  to  comply  with  the  commands  of 
the  legislation.   As  I  indicated  in  my  testimony,  I  believe  that 
this  additional  method  is  neither  necessary  nor  proper  for  the 
sound  functioning  of  the  constitutional  order. 

3.  Is  the  Executive's  act ion--direct ing  the  agencies  to  ignore 
the  law  in  this  instance — consistent  with  the  executive 
provisions  in  the  Constitution  regarding  lawmaking? 

4.  What  does  the  Constitution  indicate  about  the  President's 
duty  to  enforce  the  laws? 

Again  the  answers  to  these  questions  are  related.   The 
Constitution  requires  that  the  President  take  care  that  the  laws 
be  faithfully  executed.   The  most  acceptable  reading  of  the  "take 
care"  clause  requires  that  the  President  faithfully  execute  all 
the  laws  of  the  United  States,  including  the  Constitution  as  one 
such  law.   (Alternatively,  the  "laws"  that  must  be  faithfully 
executed  are  all  but  only  those  laws  that  are  consistent  with  the 
Constitution.)   This  reading  is  reinforced  by  the  oath  that  the 
President  takes  to  support  the  Constitution.   Thus  the 
Constitution  requires  the  President  to  assess  the 
constitutionality  of  laws  before  deciding  to  enforce  them. 

However,  just  as  courts,  in  determining  whether  a  statute  is 
constitutional,  must  give  some  weight  to  the  determination  of  the 
other  branches  that  the  statute  is  constitutional,  so  too  must 
the  President  give  weight  to  the  judgment  of  Congress  that  the 
statute  is  constitutional.   (For  one  qualification,  see  the 
answer  to  question  6  from  Congressman  Horton,  below.)   An 
additional  consideration  at  the  enforcement  stage  is  whether 
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enforcing  the  statute  will  adversely  affect  individual  rights 
pending  a  final  determination  by  the  courts.   In  my  judgment, 
these  considerations  lead  to  the  conclusion  that  the  President 
acts  properly  in  refusing  to  enforce  legislation  because  he 
believes  it  to  be  unconstitutional  in  only  two  situations:   (a) 
where  the  legislation  is  patently  inconsistent  with  fundamental 
dimensions  of  the  constitutional  scheme,  or  (b)  where  the 
President  can  make  a  reasonably  firm  judgment  that  the 
legislation  violates  constitutional  provisions  conferring  rights 
on  individuals. 

5.   This  question  asks  me  to  assess  the  legal  arguments  made  by 
the  Administration  in  a  number  of  attachments. 

The  legal  arguments  made  in  these  documents  are  extremely 
weak.   One  set  of  arguments  deals  with  the  constitutionality  of 
the  disputed  provisions  of  the  Competition  in  Contracting  Act. 
As  I  indicated  in  my  testimony,  I  believe  that  those  provisions 
are  probably  constitutional,  although  the  Administration's 
arguments  on  that  issue  are  not  frivolous.   However,  it  is 
frivolous  to  characterize  the  Competition  in  Contracting  Act  as 
plainly  unconstitutional.   Yet  this  is  exactly  what  the 
authorities  relied  on  by  the  Administration  require  if  it  is  to 
justify  its  refusal  to  enforce  the  Act. 

The  Administration  relies  on  a  group  of  disparate  precedents 
to  justify  its  refusal  to  enforce  the  Act.   The  Appendix  to 
Attorney-General  Smith's  letter  to  Chairman  Peter  Rodino  lists 
ten  prior  instances  of  "executive  refusals  to  defend  or  execute 
statutes."   Eight  of  these  involve  litigation  positions  taken  by 
the  executive  branch,  and  are  thus  plainly  distinguishable.   One 
involves  a  policy  of  nonenforcement  of  certain  criminal  statutes. 
This  policy  satisfies  at  least  the  second,  "individual  rights" 
requirement  for  nonenforcement  suggested  above,  and,  in  light  of 
Bolqer  v^  Youngs  Drug  Products  Corp. ,  103  S.Ct.  2875  (1983),  may 
satisfy  the  first,  "patently  unconstitutional"  requirement  as 
well.   The  last  involves  President  Johnson's  refusal  to  comply 
with  the  provisions  of  the  Tenure  of  Office  Act  as  applied  to  a 
member  of  his  Cabinet.   This  may  satisfy  the  "patently 
unconstitutional"  requirement.   But  more  generally  it  seems  to  me 
unsound  as  a  matter  of  constitutional  practice  to  rely  for 
justification  on  an  action  that  provoked  one  of  the  major 
constitutional  crises  in  our  history. 

I  find  it  useful  to  point  out  that  one  of  the  sources  on 
which  the  Administration  relies  states  only  that  if  Congress 
passed  a  statute  that  was  "upon  its  very  face  in  flat 
contradiction  of  plain  expressed  provisions  of  the  Constitution," 
would  refusal  to  enforce  be  justified.   Whatever  one  thinks  of 
the  constitutionality  of  the  Competition  in  Contracting  Act,  it 
cannot  seriously  be  contended  that  it  is  unconstitutional  in  that 
dramatic  a  way. 
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QUESTIONS  OF  MR.  HORTON  FOR  PROFESSOR  MARK  TUSHNET 

1 .  QUESTION:   Would  you  explain  the  procedure  by  which  a  judicial  determination 
might  be  obtained  on  the  constitutionality  of  both  provisions  of  the  Act  which  the 
Executive  has  stated  it  will  refuse  to  defend,  the  stay  provision  and  the  authority 
to  award  costs  and  fees? 

A.   Is  the  likelihood  of  obtaining  a  prompt  judicial  determination  of  the 
constitutionality  of  the  Act  enhanced,  lessened,  or  unaffected  by  the  Executive's 
decision  to  refuse  to  implement  these  provisions?   (The  Attorney  General's  letter  of 
Mjvember  21,  1984,  states  that  "...the  Department's  decision. . .will  best  assure  a 
rapid  and  definitive  judicial  resolution  of  these  constitutional  issues.") 

ANSWER:   The  Attorney  General  stated  that  the  policy  of  nonenforcement  would 
"assure  a  rapid  and  definitive  judicial  resolution"  of  the  constitutional  issues. 
This  is  certainly  overstated.   No  matter  what  posture  the  Administration  takes,  a 
prompt  judicial  resolution  is  likely.   Had  the  Administration  complied  with  the 
requirements  of  the  Competition  in  Contracting  Act,  at  some  point  a  disappointed 
bidder  would  lodge  a  protest  with  the  Comptroller  General,  who  would  impose — and  then 
not  lift — a  stay  of  the  award.   At  that  point  the  successful  bidder  would  be  in  a 
position  to  seek  a  judicial  determination  that  the  contract  should  be  awarded  because 
the  stay  provisions  of  the  Act  were  unconstitutional.   I  cannot  imagine  that  this 
scenario  is  less  likely  than  the  alternative  adopted  by  the  Administration  and  followed 
in  the  Lear  Siegler  case.   Indeed,  although  I  have  not  pursued  this  issue  in  depth,  it 
seems  to  me  likely  that  the  issues  in  a  suit  by  an  otherwise  successful  bidder,  had  the 
Administration  complied  with  the  Act,  would  be  clearer  than  those  in  a  suit  by  an 
unsuccessful  bidder,  who  might  have  to  establish  both  that  the  statute  is  constitutional 
and  that  it  would  have  received  the  contract. 

2.  QUESTION:   Generally  the  Federal  courts  accord  a  presumption  of  constitutionality 
to  acts  of  Congress  which  they  are  called  upon  to  review.   However,  the  Supreme  Court 
has  ruled  that  some  acts  raise  such  fundamental  questions,  such  as  the  basic  tripartite 
structure  of  our  goverhment,  that  such  a  presumption  will  not  be  accorded. 

A.   Would  you  state  whether  you  believe  that  there  is  a  basis  in  the  decisions  of 
the  court  for  not  according  a  presumption  of  validity  to  the  challenged  provisions  of 
the  Competition  in  Contracting  Act? 

ANSWER:   As  indicated  above,  I  believe  that  the  term  "presumption  of  constitution- 
ality" is  properly  applied  to  the  practice  of  taking  into  account  the  views  of  other 
branches  on  the  constitutionality  of  legislation.   In  this  sense  a  presumption  of 
constitutionality  always  attaches  to  enacted  legislation.   I  confess,  however,  that  in 
my  view  it  does  not  advance  analysis  to  invoke  such  a  presumption.   What  is  always  at 
issue  is  the  underlying  question  of  whether  the  enactment  is  indeed  constitutional. 

3.  QUESTION:   Which  is  the  key  issue  in  determining  whether  this  Act  violates  the 
separation  of  powers  doctrine:   the  organizational  status  of  the  General  Accounting 
Office,  the  appointive  process  for  the  Comptroller  General,  or  the  nature  of  the 
functions  to  be  performed  by  the  Comptroller  General  under  the  Act? 

A.   If  you  find  the  appointment  process  dispositive,  how,  if  at  all,  does  the 
process  for  removing  the  Comptroller  General  affect  your  thinking  on  the  matter? 
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B.   The  Justice  Department  contends  that  "the  Comptroller  General  is  unquestion- 
ably part  of  the  Legislative  Branch  and  is  directly  accountable  to  Congress."   The 
Department  also  states  that,  although  the  President  appoints  the  Comptroller  General, 
he  "has  no  statutory  right  to  remove  the  Comptroller  General,  even  for  cause."   The 
CG  may  be  removed,  of  course,  by  joint  resolution  of  the  Congress,  and  a  joint 
resolution  cannot  take  effect  unless  it  is  signed  by  the  President  or  re-passed  over 
his  veto.   Does  this  provision  of  law  constitute  authority  for  the  President  to  remove 
the  Comptroller  General  from  office  or  does  the  President  have  any  other  explicit  or 
implicit  authority  to  remove  him? 

(If  yes)  By  what  authority  may  he  remove  the  Comptroller  General  and  subject  to 
what,  if  any,  conditions? 

{ If  no)  If  the  President  may  not  remove  the  Comptroller  General  does  this  call 
into  question  his  status  as  an  "Officer  of  the  United  States,"  and  thus  validate  the 
Justice  Department's  claim  that  the  separation  of  powers  doctrine  has  been  violated? 

ANSWER:   My  testimony  slcetches  my  views  on  this  question.   The  Administration's 
position  that  the  Comptroller  General  is  part  of  the  legislative  branch  oversimplifies 
a  complex  question,  and  ignores  the  development  in  the  twentieth  century  of  a  variety 
of  administrative  agencies  that  do  not  fit  neatly  into  the  tripartite  scheme  on  which 
the  Administration  relies.   The  fundamental  issue  is  a  functional  one:   Would  according 
the  Comptroller  General  the  power  at  issue  unjustifiably  diminish  executive  authority 
and  unjustifiably  enhance  congressional  authority?   As  I  stated  in  my  testimony,  the 
provisions  regarding  the  appointment  of  the  Comptroller  General,  and  the  functions  of 
the  office,  rather  strongly  suggest  that  the  Comptroller  General  should  be  regarded 
as  sufficiently  independent  of  Congress  to  allow  him  to  do  what  the  Competition  in 
Contracting  Act  authorizes.   Although  the  provisions  regarding  the  removal  of  the 
Comptroller  General  point  in  the  opposite  direction,  I  believe  that  on  balance  the 
office  has  sufficient  independence  to  undermine  the  Administration's  claim.   For  an 
additional  comment,  see  answer  to  question  10  below. 

4.  QUESTION:   In  1980,  then-Attorney  General  Benjamin  Civiletti  responded  in  writing 
to  questions  posed  by  Senator  Max  Baucus  concerning  the  legal  authority  supporting  the 
Justice  Department's  assertion  that  it  can  deny  the  validity  of  acts  of  Congress.   In 
that  letter,  the  Attorney  General  cited  the  case  of  Myers  v.  U.S. ,  and  said, 

Myers  holds  that  the  President's  constitutional  duty  does  not 
require  him  to  execute  unconstitutional  statutes;  nor  does  it 
require  him  to  execute  them  provisionally,  against  the  day  that 
they  are  declared  unconstitutional  by  the  courts:   He  cannot  be 
required  to  retairi  postmasters  against  his  will  unless  and  until 
a  court  says  that  he  may  lawfully  let  them  go.   If  the  statute  is 
unconstitutional,  it  is  unconstitutional  from  the  start. 

Do  you  agree  with  this  statement  by  Attorney  General  Civiletti? 

5.  QUESTION:   Civiletti  went  on  to  say  in  that  letter,  however,  if  I  may  paraphrase  • 
his  statement,  that  if  the  President  defies  an  act  of  Congress,  his  action  will  be 
condemned  if  the  act  is  ultimately  upheld.   His  own  views  regarding  the  legality  or 
desirability  of  the  statute  do  not  suspend  its  operation  and  do  not  immunize  his 
conduct  from  judicial  control.   He  may  not  lawfully  defy  an  act  of  Congress  if  the  act 
is  constitutional.   This  was  the  teaching  of  the  near  sequel  of  Myers,  Humphrey' s 
Executor  v.  U.S. ...  In  those  rare  instances  in  which  the  Constitution  that  dispenses 
with  the  operation  of  the  statute.   The  Executive  cannot. 

Do  you  agree  with  this  statement  by  Attorney  General  Civiletti? 
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4.  and  5.   ANSWER :   I  believe  that  my  answers  to  questions  4  and  5  by  Chairman 
Brooks  adequately  indicate  my  views  on  this  question.   As'  a  matter  of  abstract  theory, 
and  in  appropriate  cases  of  which  Myers  may  be  one.  Attorney  General  Civiletti's 
statement  is  unobjectionable.   But,  as  I  have  indicated,  the  present  situation  is  not 
one  in  which  a  policy  of  nonenforcement  on  constitutional  grounds  is  appropriate. 

6.  QUESTION:   I  would  now  like  to  ask  some  questions  regarding  the  decision  of  the 
Executive  not  to  execute  the  stay  and  fee  provisions  of  the  Act. 

A.   In  INS  V.  Chadha ,  at  footnote  13,  the  Supreme  Court  stated  that  "...it  is  not 
uncommon  for  Presidents  to  approve  legislation  containing  parts  which  are  objectionable 
on  constitutional  grounds."   This  statement  followed  the  Court's  assertion  that  "The 
assent  of  the  Executive  to  a  bill  which  contains  a  provision  contrary  to  the 
Constitution  does  not  shield  it  from  judicial  review." 

Do  you  believe  that  a  President,  when  presented  with  a  bill  which  contains  pro- 
visions he  believes  to  be  unconstitutional,  has  an  obligation  to  veto  the  bill?   If 
not,  under  what  circumstances  do  you  feel  that  a  President  is  justified  in  signing  into 
law  a  bill  containing  provisions  he  believes  to  be  unconstitutional?   (Are  there  any 
general  principles  which  might  be  derived  and  applied?) 

ANSWER:   Sometimes  an  objectionable  provision  is  included  as  part  of  a  package  of 
provisions  the  remainder  of  which  the  President  strongly  believes  should  be  enacted. 
It  would  be  inconsistent  with  the  constitutional  order  to  allow  maneuvering  in  Congress 
so  as  to  create  such  a  package,  to  determine  for  all  time  the  President's  ability  to 
challenge  the  constitutionality  of  the  objectionable  provision.   Perhaps  it  would  be 
possible  to  state  a  general  principle  that  would  preclude,  or  substantially  weaken,  a 
later  challenge  by  the  President  to  the  provision's  constitutionality  unless  it  could 
be  shown  that  the  overall  package  served  essential  public  purposes.   But  I  doubt  that 
such  a  general  principle  is  necessary.   All  that  is  needed,  and  what  I  believe  is 
appropriate,  is  a  principle  that  requires  a  President  to  enforce  legislation  he  or  she 
has  signed,  pending  a  judicial  determination  of  its  constitutionality  and  subject  to 
the  two  provisos — patent  unconstitutionality  and  individual  rights — mentioned  above. 
Of  course  the  Executive  can  take  whatever  position  in  litigation  it  believes  is 
appropriate. 

7.  QUESTION:   In  the  past,  GAG  performed  its  bid  protest  function  based  on  its 
statutory  authority  to  settle  government  accounts. 

A.  Are  those  two  functions  analogous;  that  is,  can  you  say  that  the  bid  protest 
function  as  it  is  now  established  in  the  Competition  in  Contracting  Act  is  any  more 
intrusive  on  the  functioning  of  the  executive  branch  than  the  settlement  of  accounts 
function? 

B.  Does  the  authority  granted  to  the  Comptroller  General  in  the  Act  to  award 
costs  and  attorney  fees  present  a  question  which  is  any  more  troubling  than  the  stay 
provision  in  terms  of  its  intrusiveness  on  the  functions  of  the  executive? 

ANSWER:   As  I  indicated  in  my  testimony,  I  am  not  familiar  enough  with  the 
details  of  the  operation  of  the  contracting  process  to  offer  any  assistance  on  this 
question. 
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8.  QUESTION:   Is  the  reference  to  the  Comptroller  General  by  the  Supreme  Court  in 
Buckley  v.  Valeo  of  any  value  in  resolving  the  issue?   The  Court  said  there  that  the 
Federal  Election  Commission's  attempt  to  analogize  its  members  to  the  Comptroller 
General  failed  because  the  Comptroller  General,  unlike  the  original  members  of  the  FEC, 
is  appointed  by  the  President. 

ANSWER:   I  agree  with  the  Administration's  position  that  a  reference  in  passing 
in  a  footnote  should  not  be  taken  to  have  strong  implications  about  the  proper  view 
of  the  Comptroller  General's  status. 

9.  QUESTION:   Would  you  explain  the  significance,  if  any,  of  the  fact  that  the  GAG, 
according  to  its  enabling  statute  is  an  instrumentality  "independent  of  the  executive 
departments,"  rather  than  independent  of  the  executive  branch?   Is  GAG  subject  to 
direction  by  0MB? 

ANSWER:   Again  a  full  expression  of  views  should  come  from  one  more  familiar 
than  I  with  the  GAG.   On  the  face  of  the  statute,  the  reference  to  "departments" 
rather  than  "the  executive  branch"  would  appear  to  support  the  position  that  the  GAG 
is  not  an  arm  of  Congress  but  is  rather  an  independent  agency. 

10.  QUESTION:  Are  there  any  Officers  of  the  United  States  who  are  not  removable  by 
the  President? 

ANSWER:   Removability  of  officers:   Without  doing  extensive  research  I  cannot 
offer  a  confident  answer  to  this  question.   As  a  matter  of  principle,  however,  it  seems 
to  me  clear  that,  if  removability  by  the  President  is  a  characteristic  of  officers  of 
the  United  States,  Congress  may  enact  legislation  structuring  that  process  in  a  variety 
of  ways,  as  Humphrey' s  Executor  rather  clearly  indicates.   In  particular,  I  do  not  find 
it  troubling  in  this  connection  that  the  Comptroller  General  can  only  be  removed  by 
joint  resolution  presented  to  the  President.   The  President's  power  to  initiate  removal 
seems  to  me  sufficiently  preserved  by  his  or  her  ability  to  call  upon  political  allies 
in  Congress  to  present  the  appropriate  resolutions  to  Congress. 

1 1 .  QUESTION:  Would  you  explain  the  basis  for  the  presumption  of  constitutionality 
afforded  acts  of  Congress  by  the  courts,  and  the  circumstancses  in  which  the  Supreme 
Court  has  found  it  inapplicable  when  reviewing  acts  of  Congress? 

ANSWER:   See  answer  to  question  2  above. 

12.  QUESTION:   I  understand  that  the  FAR  provides  for  a  stay  of  contract  award  or 
performance  of  a  protested  procurement  similar  to  the  stay  mandated  by  CICA. 

A.  Would  the  possibility  of  obtaining  a  judicial  determination  of  the  constitu- 
tionality of  the  CICA  stay  provision  be  reduced  by  agency  compliance  with  the  FAR  stay? 

B.  Doesn't  the  Justice  Department's  argument  in  accepting  the  FAR  stay,  but  not 
the  CICA  stay,  amount  to  this:   a  stay  legislated  by  the  executive  branch  is 
constitutional  but  a  stay  legislated  by  the  legislative  branch  isn't? 

ANSWER:   I  am  not  familiar  enough  with  the  contracting  process  to  answer  this 
question. 
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13.   QUESTION:   Assuming  that  there  are  certain  circumstances  which  would  justify  a 
Presidential  assent  to  legislation  containing  unconstitutional  provisions,  does  the 
President's  obligation  under  the  Constitution  to  "take  care  that  the  Laws  be  faithfully 
executed"  require  him  to  implement  the  law  notwithstanding  his  belief  that  it  is 
unconstitutional? 

A.  Does  the  1838  Supreme  Court  decision  in  Kendall  v.  U.S. ,  where  the  court  said  it 
would  be  a  novel  and  "entirely  inadmissible"  construction  of  the  Constitution  to  contend 
that  the  President's  obligation  to  see  the  laws  faithfully  executed  implies  a  power  to 
forbid  their  execution,  have  any  viability? 

B.  By  what  authority  and  under  what  circumstances,  if  any,  may  a  President  forbid 
implementation  of  legislation,  passed  by  Congress  and  signed  into  law  by  that  President? 

ANSWER:   See  answers  to  questions  1  and  2  by  Chairman  Brooks. 


14.  QUESTION:   Does  it  make  any  difference  in  your  answer  whether  the  Act  of  Congress 
in  question  was  signed  into  law  by  the  President  refusing  to  implement  it;  that  is, 
would  a  successor  have  any  greater  authority  to  refuse  to  implement  or  defend  an  act 
of  Congress  than  the  President  who  signed  the  measure  into  law? 

ANSWER:   As  a  matter  of  principle  I  do  not  think  it  relevant  in  general  that  one 
President  signed  legislation  to  which  a  successor  objects,  not  conversely  that  the 
President  now  in  office  objects  to  legislation  that  he  or  she  signed.   Ihe  problem  of 
legislative  packages,  discussed  in  my  answer  to  question  6,  reduces  whatever  "equitable" 
claims  might  be  made  against  a  President's  objections  to  a  statute  he  or  she  signed. 
In  Nixon  v.  Administrator,  General  Services  Administration,  433  U.S.  425  (1977),  the 
Court  mentioned  by  did  not  make  analytic  use  of  the  fact  that  one  President  had 
signed,  and  another  had  defended  the  constitutionality  of,  legislation  that  a  former 
President  claimed  would  impair  the  continuing  independence  of  the  Presidency. 

15.  QUESTION:   Regarding  the  reporting  provision  which  Congress  first  enacted  in  1978, 
requiring  the  Attorney  General  to  notify  the  House  of  Representatives  whenever  it 
determines  that  it  will  refrain  from  defending  or  enforcing  any  provision  of  law 
enacted  by  the  Congress  on  the  grounds  that  it  is  unconstitutional:   Can  that  provision 
be  construed  to  infer  authority  in  the  President  to  refrain  from  defending  or  enforcing 
provisions  of  law  enacted  by  the  Congress? 

ANSWER:   As  mentioned  above,  I  believe  that  the  Executive  has  inherent  authority 
to  take  the  position  in  litigation  that  a  statute  is  unconstitutional.   This  authority 
derives  from  the  "take  care"  clause  and  the  oath  of  office.   It  is  neither  enhanced 
nor  diminished  by  the  notification  provisions  of  the  1978  Act,  which  is  designed  to 
regularize  the  process  by  which  Congress  may  act  to  support  the  constitutionality  of 
challenged  statutes. 
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ADDITIONAL  QUESTIONS  OF  CHAIRMAN  BROOKS 
FOR  PROFESSOR  SANFORD  LEVINSON 


1.   DOES  THE  PRESIDENT  HAVE  A  ROLE  UNDER  THE  CONSTITUTION  IN 
ASSESSING  THE  CONSTITUTIONALITY  OF  LAWS? 

The  answer  to  this  question  must  be  affirmative,  for  the 
fundamental  reason  that  the  President  under  the  Constitution 
pledges  that  he  will,  "to  the  best  of  my  Ability,  preserve, 
protect  and  defend  the  Constitution  of  the  United  States." 
Art.  2,  §1.  Clause  8.   One  of  John  Marshall's  central  arguments 
in  Marbury  v.  Madison.  5  U.S.  (1  Cranch)  137  (1803).  which 
established  the  doctrine  of  judicial  review,  was  derived  from 
his  own  oath  of  office,  and  that  argument  is  no  less  strong  for 
any  other  governmental  official  who  recognize  the  principle  of 
constitutional  supremacy  upon  which  our  government  is  based. 


2.   WHAT  MEANS  DOES  THE  CONSTITUTION  PROVIDE  THE  PRESIDENT  TO 
ASSERT  HIS  CONSTITUTIONAL  VIEWS  REGARDING  LAWS? 

The  principal  means  the  Constitution  gives  the  President  to 
"defend  the  Constitution  of  the  United  States"  against  a 
putatively  unconstitutional  act  of  Congress  is  the  veto  power. 
Many  would  argue  that  this  is  the  exclusive  means  as  well, 
since  the  framers  of  the  Constitution,  in  Article  I.  §7.  Clause 
2,  specifically  laid  out  the  mechanisms  for  the  veto,  and  the 
failure  to  lay  out  any  alternatives  is  interpreted  to  mean  that 
there  are  none. 

The  central  problem  I  have  with  the  exclusivity  thesis 
derives  from  the  development,  especially  in  this  century,  of 
so-called  "omnibus"  legislation  composed  of  many  different 
parts  that  may  be  minimally,  if  at  all.  related  to  each  other. 
Although  the  Constitution  of  1787  did  not  adopt  the  practice 
found  in  many  state  constitutions  of  requiring  that  all 
sections  of  a  piece  of  legislation  be  "germane"  to  one  another, 
I  think  it  a  safe  assertion  that  most  early  legislation 
followed  this  practice.   Even  "germaneness,"  of  course,  is  not 
enough  to  guarantee  any  kind  of  simplicity  in  legislation.   One 
thinks  of  the  multi-sectioned  Judiciary  Act  of  1789,  at  issue 
in  Marbury. 

Modern  legislation  is  substantially  different  even  from  the 
Judiciary  Act;  much  legislation,  of  which  the  Deficit  Reduction 
Act  of  1984  is  a  model  example,  is  "omnibus,"  containing  many 
provisions,  some  of  them  having  little  or  nothing  to  do  with 
one  another.   It  is  not  unknown  for  Presidents  to  feel 
"blackmailed"  into  signing  legislation  containing  sections 
thought  to  be  unconstitutional  because  it  has  been  attached, 
however  non-germane,  to  vital  legislation.   Probably  the  most 
famous  example  is  the  fact  situation  in  Lovett  v.  United 
States.  328  U.S.  303  (1946).  where  a  rider  dealing  with  three 
particular  federal  employees  was  attached  to  the  Urgent 
Deficiency  Appropriation  Act  of  1943.  which  financed  American 
effort  in  World  War  II.   Although  President  Roosevelt  denounced 
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the  rider  as  unconstitutional--and  the  Supreme  Court  later 
agreed--he  felt  constrained  to  sign  the  Bill  because  of  its 
manifest  importance.   (It  may  also  be  relevant  to  note  that  he 
agreed  in  effect  to  enforce  the  rider,  although  the  Executive 
refused  to  defend  its  constitutionality  when  the  case  was 
presented  to  the  courts.) 

At  the  very  least,  then,  one  can  say  that  an  additional 
means  beyond  the  veto  that  is  available  to  the  President  is  the 
refusal  affirmatively  to  defend  the  statute  in  a  judicial 
test.   This  obviously  falls  short  of  the  refusal  to  enforce  the 
statute,  about  which  I  will  have  more  to  say  immediately  below. 


3.   IS  THE  EXECUTIVE'S  ACTION- -DIRECTING  THE  AGENCIES  TO  IGNORE 
THE  LAW  IN  THIS  INSTANCE- -CONS I STENT  WITH  THE  EXECUTIVE 
PROVISIONS  IN  THE  CONSTITUTION  REGARDING  LAWMAKING? 

The  difficulty  in  answering  this  question  comes  from  the 
use  of  the  term  "lawmaking."   The  basic  argument  of 
constitutional  supremacy,  as  suggested  by  my  reference  to 
Mar bury  above,  is  that  a  statute  passed  by  Congress  or  a  state 
legislature  that  does  not  conform  with  the  Constitution  is  thus 
not  really  "law."   If  one  takes  this  approach,  then  the 
President's  directive  to  ignore  the  statute  does  not  involve 
"lawmaking. " 

Ironically,  there  is  a  much  sounder  basis  for  this  kind  of 
presidential  action  than  the  much  more  common  policy-based 
exercise  of  executive  discretion  involving  enforcement  of 
Federal  law.   In  refusing  to  enforce  the  Competition  in 
Contracting  Act,  the  President  can  at  least  make  a  plausible 
claim  to  be  following  his  oath  of  office.   On  the  other  hand, 
the  refusal,  for  example,  vigorously  to  enforce  anti-trust  or 
environmental  laws  merely  because  he  disagrees  with  the  policy 
views  of  Congress  is  a  far  more  pernicious  exercise  of 
"lawmaking."   Congress  addressed  this  problem  in  the 
Congressional  Budget  and  Impoundment  Control  Act  of  1974.  but 
the  opportunities  for  abusive  exercise  of  discretion  are  still 
all-too-present,  and  there  appears  to  be  evidence  that  this 
Administration  is  more  than  willing  to  take  advantage  of  many 
such  opportunities. 


4.   WHAT  DOES  THE  CONSTITUTION  INDICATE  ABOUT  THE  PRESIDENT'S 
DUTY  TO  ENFORCE  THE  LAWS? 

Clearly  the  President  has  taken  an  oath  to  enforce  the 
laws.   And  William  Rehnquist,  then  an  Assistant  Attorney 
General,  was  surely  correct  in  stating  that  it  is  "an  anomalous 
proposition  that  because  the  Executive  branch  is  bound  to 
execute  the  laws,  it  is  free  to  decline  to  execute  them." 
Rehnquist,  Memorandum  re  Presidential  Authority  to  Impound 
Funds  Appropriated  for  Assistance  to  Federally  Impacted  Schools 
(1969),  reprinted  in  Joint  Hearings  Before  the  Senate  Ad  Hoc 
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Subcommittee  on  Impounding  of  Funds  of  the  Committee  on 
Government  Operations  and  the  Subcommittee  on  Separation  of 
Powers  of  the  Committee  on  the  Judiciary  on  S.  373,  93d  Cong., 
1st  Sess.  (1973),  pp.  394-395.   Yet  the  logical  problem  is  the 
same  as  that  outlined  immediately  above:   What  counts  as  a 
"law"  made  within  constitutional  boundaries? 


5.   ATTACHED  ARE  SEVERAL  DOCUMENTS  WHICH  TOGETHER  PRESENT  THE 
ADMINISTRATION'S  LEGAL  JUSTIFICATION  FOR  THEIR  ACTION  IN 
ORDERING  THE  EXECUTIVE  AGENCIES  TO  IGNORE  CERTAIN  PROVISIONS  OF 
THE  COMPETITION  IN  CONTRACTING  .ACT.   WILL  YOU  PLEASE  GIVE  YOUR 
ASSESSMENT  OF  THESE  LEGAL  ARGUMENTS? 

For  reasons  already  given  in  my  statement  to  the  Committee, 
reprinted  above,  I  continue  to  believe  that  the  CICA  is 
constitutional,  and  nothing  in  the  Administration's  own 
statesments  leads  me  to  change  my  mind.   I  also  continue  to 
believe  that  no  good-faith  argument  can  be  made  that  the  CICA 
is  "plainly"  unconstitutional.   The  Attorney  General  insults 
the  intelligence  of  his  readers  in  making  such  a  claim.   At 
best,  from  the  Administration's  point  of  view,  one  can  say  that 
non-frivolous  arguments  can  be  made  that  the  Act  violates  the 
separation  of  powers,  though  intellectual  honesty  should  also 
compel  them  to  admit  that  the  arguments  in  favor  of  the  Act's 
constitutionality  are  similarly  non-frivolous.   I  do  not 
believe  that  the  arguments  made  by  the  Administration  are 
likely  to  persuade  a  reviewing  court. 

I  do  believe,  however,  in  the  very  specific  circumstances 
posed  by  this  controversy,  that  there  may  be  some  merit  to  the 
Administration's  claim  that  judicial  review  will  be  more  easily 
(or  at  least  as^  easily)  obtainable  if  they  do  not  enforce  the 
Act.   This  is  scarcely  clear,  but  the  complexities  of  standing 
law.  plus  the  practical  disincentives  involved  in  mounting 
expensive  litigation,  may  make  it  marginally  more  likely  that  a 
losing  bidder,  who  would  otherwise  wish  to  take  advantage  of 
the  procedures  established  by  the  CICA,  will  sue  and  thus  test 
the  Administration's  policy  of  non-enforcement. 
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QUESTIONS  OF  MR.  HORTON 
FOR  PROFESSOR  SANPORD  LEVINSON 


1.   WOULD  YOU  EXPLAIN  THE  PROCEDURE  BY  WHICH  A  JUDICIAL 
DETERMINATION  MIGHT  BE  OBTAINED  ON  THE  CONSTITUTIONALITY  OF 
BOTH  PROVISIONS  OF  THE  ACT  WHICH  THE  EXECUTIVE  HAS  STATED  IT 
WILL  REFUSE  TO  DEFEND.  THE  STAY  PROVISION  AND  THE  AUTHORITY  TO 
AWARD  COSTS  AND  FEES? 

A.    IS  THE  LIKELIHOOD  OF  OBTAINING  A  PROMPT  JUDICIAL 
DETERMINATION  OF  THE  CONSTITUTIONALITY  OF  THE  ACT  ENHANCED. 
LESSENED.  OR  UNAFFECTED  BY  THE  EXECUTIVE'S  DECISION  TO  REFUSE 
TO  IMPLEMENT  THESE  PROVISIONS?   (THE  ATTORNEY  GENERAL'S  LETTER 
OF  NOVEMBER  21.  1984.  STATES  THAT  "...THE  DEPARTMENT'S 
DECISION. . .WILL  BEST  ASSURE  A  RAPID  AND  DEFINITIVE  JUDICIAL 
RESOLUTION  OF  THESE  CONSTITUTIONAL  ISSUES.") 

As  indicated  in  my  answer  to  the  last  question  of  Chairman 
Brooks.  I  think  there  is  some  possiblity  that  it  will  in  fact 
be  easier  to  have  litigation  initiated  through 
non-enforcement.   However.  I  must  emphasize  that  my  fields  of 
scholarship  do  not  include  federal  jurisdiction  and  the 
mechanics  of  conducting  litigation  in  those  courts.   My  two 
colleagues  who  have  testified.  Eugene  Gressman  and  Mark 
Tushnet.  are  among  the  most  distinguished  scholars  in  this 
field  in  the  entire  country,  and  I  am  happy  to  defer  to  their 
expertise  in  regard  to  this  question. 


2.   GENERALLY  THE  FEDERAL  COURTS  ACCORD  A  PRESUMPTION  OF 
CONSITUTIONALITY  TO  ACTS  OF  CONGRESS  WHICH  THEY  ARE  CALLED  UPON 
TO  REVIEW.   HOWEVER.  THE  SUPREME  COURT  HAS  RULED  THAT  SOME  ACTS 
RAISE  SUCH  FUNDAMENTAL  QUESTIONS.  SUCH  AS  THE  BASIC  TRIPARTITE 
STRUCTURE  OF  OUR  GOVERNMENT.  THAT  SUCH  A  PRESUMPTION  WILL  NOT 
BE  ACCORDED. 

A.   WOULD  YOU  STATE  WHETHER  YOU  BELIEVE  THAT  THERE  IS 
A  BASIS  IN  THE  DECISIONS  OF  THE  COURT  FOR  NOT  ACCORDING  A 
PRESUMPTION  OF  VALIDITY  TO  THE  CHALLENGED  PROVISIONS  OF  THE 
COMPETITION  IN  CONTRACTING  ACT? 

It  is  a  fundamental  tenet  of  our  system  of  government  that 
members  of  Congress  are  presumed  to  be  taking  their  own  oaths 
of  office  seriously  when  they  pass  upon  legislative  proposals. 
Thus  anyone  challenging  an  Act  of  Congress  has  a  heavy  burden 
of  persuasion  when  seeking  a  judicial  determination  that 
Congress  has  in  fact  violated  the  oath  by  passing 
unconstitutional  legislation.   In  modern  times,  this  burden  of 
persuasion  has  been  modified,  and  perhaps  even  shifted,  when  a 
specific  statute  has  used  a  so-called  "suspect  classification." 
such  as  race,  or  inhibits  the  exercise  of  a  so-called 
"fundamental  right."  such  as  freedom  of  speech  (a  right  derived 
from  the  text  of  the  First  Amendment)  or  the  right  to  vote  (a 
right  implied  by  the  very  nature  of  republican  government).   No 
case  that  I  am  familiar  with  extends  this  modification  to 
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separation-of-powers  controversies  as  such.   Cases  like  Chadha 
clearly  demonstrate  that  the  presumption  of  constitutionality 
can  be  overcome,  but  I  do  not  read  Chadha  to  announce  any 
special  rule  for  analysis  of  separation-of-powers  claims. 

Even  if  one  makes  the  argument  that  the  presumption  should 
be  lessened  in  a  separation-of-powers  case  because  in  effect 
Congress  is  acting  as  the  judge  of  its  own  power  relative  to 
that  of  the  Executive,  that  certainly  does  not  justify  any 
counter-presumption  in  favor  of  the  Executive,  who  is  just  as 
self-interested.   This  line  of  argument  at  most  counsels 
good-faith  effort  to  seek  judicial  resolution  of  the 
controversy. 


3.   WHICH  IS  THE  KEY  ISSUE  IN  DETERMINING  WHETHER  THIS  ACT 
VIOLATES  THE  SEPARATION  OF  POWERS  DOCTRINE:   THE  ORGANIZATIONAL 
STATUS  OF  THE  GENERAL  ACCOUNTING  OFFICE,  THE  APPOINTIVE  PROCESS 
FOR  THE  COMPTROLLER  GENERAL.  OR  THE  NATURE  OF  THE  FUNCTIONS  TO 
BE  PERFORMED  BY  THE  COMPTROLLER  GENERAL  UNDER  THE  ACT? 

A.  IF  YOU  FIND  THE  APPOINTMENT  PROCESS  DISPOSITIVE, 
HOW,  IF  AT  ALL,  DOES  THE  PROCESS  FOR  REMOVING  THE  COMPTROLLER 
GENERAL  AFFECT  YOUR  THINKING  ON  THE  MATTER? 

B.  THE  JUSTICE  DEPARTMENT  CONTENDS  THAT  "THE 
COMPTROLLER  GENERAL  IS  UNQUESTIONABLY  PART  OF  THE  LEGISLATIVE 
BRANCH  AND  IS  DIRECTLY  ACCOUNTABLE  TO  CONGRESS."   THE 
DEPARTMENT  ALSO  STATES  THAT.  ALTHOUGH  THE  PRESIDENT  APPOINTS 
THE  COMPTROLLER  GENERAL.  HE  "HAS  NO  STATUTORY  RIGHT  TO  REMOVE 
THE  COMPTROLLER  GENERAL .  EVEN  FOR  CAUSE . "   THE  CG  MAY  BE 
REMOVED,  OF  COURSE.  BY  JOINT  RESOLUTION  OF  THE  CONGRESS.  AND  A 
JOINT  RESOLUTION  CANNOT  TAKE  EFFECT  UNLESS  IT  IS  SIGNED  BY  THE 
PRESIDENT  OR  RE-PASSED  OVER  HIS  VETO.   DOES  THIS  PROVISION  OF 
LAW  CONSTITUTE  AUTHORITY  FOR  THE  PRESIDENT  TO  REMOVE  THE 
COMPTROLLER  GENERAL  FROM  OFFICE  OR  DOES  THE  PRESIDENT  HAVE  ANY 
OTHER  EXPLICIT  OR  IMPLICIT  AUTHORITY  TO  REMOVE  HIM? 

(IF  YES)   BY  WHAT  AUTHORITY  MAY  HE  REMOVE  THE  COMPTROLLER 
GENERAL  AND  SUBJECT  TO  WHAT.  IF  ANY.  CONDITIONS? 

(IF  NO)   IF  THE  PRESIDENT  MAY  NOT  REMOVE  THE  COMPTROLLER 
GENERAL.  DOES  THIS  CALL  INTO  QUESTION  HIS  STATUS  AS  AN  "OFFICER 
OF  THE  UNITED  STATES,"  AND  THUS  VALIDATE  THE  JUSTICE 
DEPARTMENT'S  CLAIM  THAT  THE  SEPARATION  OF  POWER  DOCTRINE  HAS 
BEEN  VIOLATED?. 

I  am  inclined  to  think  that  the  central  question  is  indeed 
the  appointment  process,  and  no  one  can  deny  that  the  President 
initially  names  the  Comptroller  General,  subject  to 
confirmation  by  the  Senate.   31  U.S.C.  §703(a)(l).   However, 
even  if  one  prefers  instead  to  focus  on  the  issue  of  removal,  I 
do  not  think  that  it  changes  the  underlying  analysis  and  the 
conclusion  that  the  Competition  in  Contracting  Act  is 
constitutional . 
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It  is  true  that  the  President  cannot  thereafter  dismiss  the 
Comptroller  General,  but  limitation  on  the  power  of  removal  is 
found  as  well  in  regard  to  most  members  of  the  so-called 
"independent  agencies."  such  as  the  Federal  Trade  Commission, 
to  name  only  one.   The  Chairman  of  the  F.T.C.  is  not  deprived 
of  his  status  as  an  "officer  of  the  United  States"  merely 
because  he  cannot  be  deprived  of  his  office  by  a  President  who 
might  have  come  to  regret  his  initial  appointment  (or  the 
appointment  by  a  predecessor).   It  is  true,  however,  that  the 
President  can  attempt  to  dismiss  a  member  of  an  "independent" 
agency  for  cause,  though  this  has  in  fact  rarely  been 
attempted;  moreover,  no  such  attempt,  as  in  President  Reagan's 
effort  to  remove  Mary  Berry  from  the  Civil  Rights  Commission, 
has  been  fully  adjudicated  so  as  to  generate  a  judicial  opinion 
defining  the  President's  powers. 

A  colleague  of  mine  at  the  University  of  Texas  Law  School 
has  suggested  that  31  U.S.C.  §703(3) (1)  is  not  at  all 
dispositive  concerning  any  inherent  powers  the  President  has 
under  Article  II  of  the  Constitution  to  remove  officials  of  the 
government  at  least  "for  cause."   Presumably,  a  President  could 
attempt  to  remove  a  Comptroller  General  by  providing  evidence 
of  malfeasance  or  the  other  "for  cause"  grounds.   The 
Comptroller  General  could  defend  on  the  grounds  that  the 
statute  sets  out  the  exclusive  mode  of  removal,  and  at  that 
point  a  court  could  resolve  this  issue. 

It  must  be  emphasized  that  this  issue  remains  open  even 
after  Humphrey's  Executor  v.  United  States,  295  U.S.  602 
(1935).  for  in  that  case  President  Roosevelt  specifically 
disavowed  making  any  reflection  on  the  personal  merits  of 
William  Humphrey,  who  had  been  appointed  by  President  Hoover  to 
the  Federal  Trade  Commission.   Instead.  President  Roosevelt 
stated  simply  "that  the  aims  and  purposes  of  the  Administration 
with  respect  to  the  work  of  the  Commission  can  be  carried  out 
most  effectively  with  personnel  of  my  own  selection."  At  618. 
The  facts  were  similar  in  the  other  modern  "removal"  case, 
Wiener  v.  United  States.  357  U.S.  349  (1958).  where  President 
Eisenhower  again  claimed  the  right  to  replace  one  of  President 
Truman's  selections  with  a  person  of  his  own  choosing  on  the 
War  Claims  Commission.   No  court  has  ever  held,  however,  that  a 
President  can  be  prevented  by  Congress  from  removing  an 
appointed  "officer  of  the  United  States"  who  can  in  fact  be 
shown  to  have  breached  the  duties  of  his  or  her  office. 
Moreover,  the  classic  case  of  Myers  v.  United  States,  272  U.S. 
52  (1926).  however  much  modified  by  these  later  cases,  still 
stands  for  the  proposition  that  the  President  has  inherent 
power  to  remove  "purely  executive  officers."  as  distinguished 
from  members  of  independent  agencies  or  quasi- judicial 
commissions  like  the  F.T.C.  or  the  War  Claims  Commission. 

31  U.S.C.  §703(3)(1)  limits  congressional  discretion  to 
remove  the  Comptroller  General  and  the  Deputy  Comptroller 
General,  insofar  as  grounds  for  removal  are  limited  to 
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permanent  disability,  inefficiency,  neglect  of  duty, 
malfeasance,  or  a  felony  or  conduct  involving  moral  turpitude. 
Moreover,  notice  and  opportunity  for  a  hearing  must  be  given. 
This  scarcely  constitutes  "at  will"  employment;  moreover,  as  a 
practical  matter,  of  course.  Congress  has  never  attempted  to 
remove  a  Comptroller  General. 

As  outlined  in  my  initial  statement,  a  theory  of  separation 
of  powers  developed  on  a  notion  of  three  (and  only  three) 
branches  of  government  has  had  great  trouble  coming  to  terms 
with  the  reality  of  many  analysts  would  term  a  fourth  branch 
called  the  modern  bureaucratic  state.   The  Comptroller  General 
and  the  General  Accounting  Office  are  best  analyzed  as 
components  of  this  state  rather  than  as  simple  satraps  of 
Congress,  however  accurate  it  may  be  in  some  respects  to  view 
them  as  significantly  linked  to  the  Congress.   It  is  obvious  on 
both  legal  and  practical  grounds  that  Congress  has  little  more 
effective  power  than  does  the  President  to  dismiss  a 
Comptroller  General.   Not  only  must  both  Houses  of  Congress 
pass  a  resolution  of  dismissal,  but  the  President  must  accede 
to  the  resolution.   This  surely  protects  the  Comptroller 
General's  independence  sufficiently  to  prevent  his  being  viewed 
as  an  agent  of  the  Congress. 

4.   IN  1980,  THEN-ATTORNEY  GENERAL  BENJAMIN  CIVILETTI  RESPONDED 
IN  WRITING  TO  QUESTIONS  POSED  BY  SENATOR  MAX  BAUCUS  CONCERNING 
THE  LEGAL  AUTHORITY  SUPPORTING  THE  JUSTICE  DEPARTMENT'S 
ASSERTION  THAT  IT  CAN  DENY  THE  VALIDITY  OF  ACTS  OF  CONGRESS. 
IN  THAT  LETTER,  THE  ATTORNEY  GENERAL  CITED  THE  CASE  OF  MYERS  V. 
U.S. ,  AND  SAID. 

"MYERS  HOLDS  THAT  THE  PRESIDENT'S  CONSTITUTIONAL  DUTY 
DOES  NOT  REQUIRE  HIM  TO  EXECUTE  UNCONSTITUTIONAL  STATUTES;  NOR 
DOES  IT  REQUIRE  HIM  TO  EXECUTE  THEM  PROVISIONALLY.  AGAINST  THE 
DAY  THAT  THEY  ARE  DECLARED  UNCONSTITUTIONAL  BY  THE  COURTS:   HE 
CANNOT  BE  REQUIRED  TO  RETAIN  POSTMASTERS  AGAINST  HIS  WILL 
UNLESS  AND  UNTIL  A  COURT  SAYS  THAT  HE  MAY  LAWFULLY  LET  THEM 
GO.   IF  THE  STATUTE  IS  UNCONSTITUTIONAL.  IT  IS  UNCONSTITUTIONAL 
FROM  THE  START. " 

DO  YOU  AGREE  WITH  THIS  STATEMENT  BY  ATTORNEY  GENERAL  CIVILETTI? 

This  question  raises  basic  problems  of  what  might  be  called 
"constitutional  metaphysics."   If  one  believes  that  the 
judiciary  "finds"  the  instead  of  "creating"  it,  then  the  law  is 
indeed  "unconstitutional  from  the  start."   Indeed,  the  judicial 
authority  under  this  view  is  derived  from  its  ability  to 
recognize  the  constitutionality  or  unconstitutionality  of  laws, 
but.  at  least  theoretically,  the  constitutional  status  is 
independent  of  judicial  recognition.   To  argue  otherwise  is 
ultimately  to  adopt  a  theory  that  says  that  the  basis  of 
law--including  a  declaration  of  unconstitutionality--is  the 
court's  decision  itself.   Among  other  problems  with  this  theory 
is  the  incoherence  it  leads  to  in  trying  to  determine  what  it 
can  mean  for  judges  to  be  faithful  to  their  constitutional 
oaths. 
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Further  problems  arise  from  the  reality  that  constitutional 
interpretation  is  an  extraordinarily  complex  process.   At  the 
very  least,  for  example,  several  years  may  intervene  between 
the  passage  of  an  Act  and  adjudication  by  a  court,  and  actions 
may  be  taken  in  reliance  on  the  Act  (and  its  presumed 
constitutionality).   Moreover,  of  course,  one  Supreme  Court  may 
decide  that  an  Act  is  constitutional  only  to  be  overruled  at 
some  later  date  by  another  group  of  Justices.   It  seems 
entirely  too  academic  to  say  that  the  law  in  question  was 
"never"  constitutional. 

In  Chicot  County  Drainage  District  v.  Baxter  State  Bank. 
308  U.S.  371.  374  (1940),  the  Supreme  Court  addressed  a  variant 
of  this  problem,  when  it  applied  the  doctrine  of  res  judicata 
in  regard  to  an  unappealed  decision  applying  the  Municipal 
Bankruptcy  Act  even  though  a  subsequent  decision  by  the  Court 
in  another  case  held  the  Act  unconstitutional: 

The  courts  below  have  proceeded  on  the  theory  that  the 
act  of  congress  having  been  found  to  be 
unconstitutional,  was  not  a  law;  that  it  was 
inoperative,  conferring  no  rights  and  imposing  no 
duties,  and  hence  affording  no  basis  for  the 
challenged  decree.  [Citations  omitted.]   It  is  quite 
clear,  however,  that  such  broad  statements  as  to  the 
effect  of  a  determination  of  unconstitutionality  must 
be  taken  with  qualifications.   The  actual  existence  of 
a  statute,  prior  to  such  a  determination,  is  an 
operative  fact  and  may  have  consequences  which  cannot 
justly  be  ignored.   The  past  cannot  always  be  erased 
by  a  new  judicial  declaration.   The  effect  of  the 
subsequent  ruling  as  to  invalidity  may  have  to  be 
considered  in  various  a6pects--with  respect  to 
particular  relations,  individual  and  corporate,  and 
particular  conduct,  private  and  official.   Questions 
of  rights  claimed  to  have  become  vested,  of  status,  of 
prior  determinations  deemed  to  have  finality  and  acted 
upon  accordingly,  or  public  policy  in  the  light  of  the 
nature  both  of  the  statute  and  of  its  previous 
application,  demand  examination.   These  questions  are 
among  the  most  difficult  of  those  which  have  engaged 
the  attention  of  courts,  state  and  federal.... 

This  statement,  of  course,  refers  to  the  consequences 
attendant  on  enforcement  of  a  statute  later  found  to  be 
unconstitutional.   Here  the  enforcing  agency  is  refusing  to 
enforce  it  from  the  start,  however,  so  that  the  Chicot  problem 
does  not  present  itself. 

In  any  case,  I  think  there  is  undoubted  merit  to  Attorney 
General  Civiletti's  statement. 
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5.   CIVILETTI  WENT  ON  TO  SAY  IN  THAT  LETTER.  HOWEVER,  IF  I  MAY 
PARPHRASE  HIS  STATEMENT,  THAT  IF  THE  PRESIDENT  DEFIES  AN  ACT  OF 
CONGRESS.  HIS  ACTION  WILL  BE  CONDEMNED  IF  THE  ACT  IS  ULTIMATELY 
UPHELD.   HIS  OWN  VIEWS  REGARDING  THE  LEGALITY  OR  DESIRABILITY 
OF  THE  STATUTE  DO  NOT  SUSPEND  ITS  OPERATION  AND  DO  NOT  IMMUNIZE 
HIS  CONDUCT  FROM  JUDICIAL  CONTROL.   HE  MAY  NOT  LAWFULLY  DEFY  AN 
ACT  OF  CONGRESS  IF  THE  ACT  IS  CONSTITUTIONAL.   THIS  WAS  THE 
TEACHING  OF  THE  NEAR  SEQUEL  OF  MYERS,  HUMPHREY ' S  V.  U.S.  .  .  IN 
THOSE  RARE  INSTANCES  IN  WHICH  THE  EXECUTIVE  MAY  LAWFULLY  ACT  IN 
CONTRAVENTION  OF  A  STATUTE,  IT  IS  THE  CONSTITUTION  THAT 
DISPENSES  WITH  THE  OPERATION  OF  THE  STATUTE.   THE  EXECUTIVE 
CANNOT . 

DO  YOU  AGREE  WITH  THIS  STATEMENT  BY  ATTORNEY  GENERAL  CIVILETTI? 

I  do  believe  that  Attorney  General  Civiletti  accurately 
describes  the  basis  theory  of  constitutional  supremacy. 


6.   I  WOULD  NOW  LIKE  TO  ASK  SOME  QUESTIONS  REGARDING  THE 
DECISION  OF  THE  EXECUTIVE  NOT  TO  EXECUTE  THE  STAY  AND  FEE 
PROVISIONS  OF  THE  ACT: 

A.   IN  INS  V.  CHADHA,   AT  FOOTNOTE  13.  THE  SUPREME  COURT 
STATED  THAT   "  .  .  ,  IT  IS  NOT  UNCOMMON  FOR  PRESIDENTS  TO 
APPROVE  LEGISLATION  CONTAINING  PARTS  WHICH  ARE  OBJECTIONABLE  ON 
CONSTITUTIONAL  GROUNDS."   THIS  STATEMENT  FOLLWED  THE  COURT'S 
ASSERTION  THAT  "THE  ASSENT  OF  THE  EXECUTIVE  TO  A  BILL  WHICH 
CONTAINS  A  PROVISION  CONTRARY  TO  THE  CONSTITUTION  DOES  NOT 
SHIELD  IT  FROM  JUDICIAL  REVIEW." 

DO  YOU  BELIEVE  THAT  A  PRESIDENT.  WHEN  PRESENTED  WITH  A 
BILL  WHICH  CONTAINS  PROVISIONS  HE  BELIEVES  TO  BE 

UNCONSTITUTIONAL.  HAS  AN  OBLIGATION  TO  VETO  THE  BILL?   IF  NOT. 
UNDER  WHAT  CIRCUMSTANCES  DO  YOU  FEEL  THAT  A  PRESIDENT  IS 
JUSTIFIED  IN  SIGNING  INTO  LAW  A  BILL  CONTAINING  PROVISIONS  HE 
BELIEVES  TO  BE  UNCONSTITUTIONAL?   (ARE  THERE  ANY  GENERAL 
PRINCIPLES  WHICH  MIGHT  BE  DERIVED  AND  APPLIED?) 

I  do  not  believe  that  there  are  any  genuinely  useful 
general  principles  to  apply  in  answering  this  question.   If  the 
only  costs  of  a  veto  are  "political"  in  the  narrow  sense  of 
disappointing  Congress  or  a  constituency  that  favors  a  statute, 
then  a  President  clearly  has  a  duty  to  veto  it  if  he  believes 
it  to  be  unconstitutional.   As  already  suggested  in  my  answers 
to  Chairman  Brooks'  questions  and  in  my  statement,  however, 
reality  is  rarely  so  simple.   One  cannot  expect  a  President  to 
veto  a  bill  if  the  costs  include  significant  damage  to 
necessary  (and  constitutional)  programs  of  the  government.   At 
that  point  an  honorable  President  may  well  choose  to  sign  a 
bill  and.  at  the  least,  thereafter  refuse  to  defend  the 
purportedly  unconstitutional  aspect  of  the  legislation  if  it 
challenged  before  a  court. 
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7.   IN  THE  PAST.  GAO  PERFORMED  ITS  BID  PROTEST  FUNCTION  BASED 
ON  ITS  STATUTORY  AUTHORITY  TO  SETTLE  GOVERNMENT  ACCOUNTS. 

A.  ARE  THOSE  TWO  FUNCTIONS  ANALOGOUS:  THAT  IS.  CAN 
YOU  SAY  THAT  THE  BID  PROTEST  FUNCTION  AS  IT  IS  NOW  ESTABLISHED 
IN  THE  COMPETITION  IN  CONTRACTING  ACT  IS  ANY  MORE  INTRUSIVE  ON 
THE  FUNCTIONING  OF  THE  EXECUTIVE  BRANCH  THAN  THE  SETTLEMENT  OF 
ACCOUNTS  FUNCTION? 

B.  DOES  THE  AUTHORITY  GRANTED  TO  THE  COMPTROLLER 
GENERAL  IN  THE  ACT  TO  AWARD  COSTS  AND  ATTORNEY  FEES  PRESENT  A 
QUESTION  WHICH  IS  ANY  MORE  TROUBLING  THAN  THE  STAY  PROVISION  IN 
TERMS  OF  ITS  INTRUSIVENESS  ON  THE  FUNCTIONS  OF  THE  EXECUTIVE? 

I  am  reluctant  to  answer  this  question  insofar  as  it  calls 
for  more  detailed  knowledge  of  the  actual  operations  of  the 
General  Accounting  Office  than  I  have.   My  inclination  is  to 
say  that  the  lifting  of  the  stay  is  not  at  all  intrusive, 
especially  because  the  alternative--no  lif ting--would  be  far 
worse  in  making  it  impossible  to  carry  out  contracts  thought  to 
be  needed  for  national  security  reasons.   The  awarding  of  fees 
can  be  said  to  be  intrusive  insofar  as  by  definition  it  would 
require  the  paying  out  of  funds  not  specifically  budgeted, 
though  any  agency  could  easily  be  expected  in  the  future  to 
include  in  its  budget  some  funds  set  aside  for  anticipated  fee 
awards . 


8.   IS  THE  REFERENCE  TO  THE  COMPTROLLER  GENERAL  BY  THE  SUPREME 
COURT  IN  BUCKLEY  V.  VALEO  OF  ANY  VALUE  IN  RESOLVING  THE  ISSUE? 
THE  COURT  SAID  THERE  THAT  THE  FEDERAL  ELECTION  COMMISSION'S 
ATTEMPT  TO  ANALOGIZE  ITS  MEMBERS  TO  THE  COMPTROLLER  GENERAL 
FAILED  BECAUSE  THE  COMPTROLLER  GENERAL.  UNLIKE  THE  ORIGINAL   - 
MEMBERS  OF  THE  FEC.  IS  APPOINTED  BY  THE  PRESIDENT. 

For  reasons  given  in  my  original  statement.  I  do  indeed 
believe  that  the  comment  of  the  Supreme  Court  in  Buckley  helps 
to  resolve  the  issue  in  favor  of  the  constitutionality  of  the 
CICA. 


9.   WOULD  YOU  EXPLAIN  THE  SIGNIFICANCE.  IF  ANY.  OF  THE  FACT 
THAT  THE  GAO.  ACCORDING  TO  ITS  ENABLING  STATUTE  IS  AN 
INSTRUMENTALITY   "INDEPENDENT  OF  THE  EXECUTIVE  DEPARTMENTS " . 
RATHER  THAN  INDEPENDENT  OF  THE  EXECUTIVE  BRANCH?   IS  GAO 
SUBJECT  TO  DIRECTION  BY  OMB? 

Again  I  must  admit  insufficient  knowledge  of  the  operation 
of  the  Executive  Branch  to  be  able  to  answer  this  question, 
although  my  impression  is  that  the  GAO  is  not  subject  to 
direction  by  OMB.   This  certainly  underscores  the  extent  to 
which  the  GAO  is  only  minimally  subject  to  any  direction  by  the 
Executive  Branch.   However,  as  a  colleague  of  mine  at  the 
University  of  Texas  Law  School  has  pointed  out.  some  of  the 
same  anomalies,  in  terms  of  traditional  theories  of 
separation-of -powers,  are  presented  by  the  Federal  Reserve 
Board . 
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10.  ARE  THERE  ANY  OFFICERS  OF  THE  UNITED  STATES  WHO  ARE  NOT 
REMOVABLE  BY  THE  PRESIDENT? 

Yes,  the  Vice  President  of  the  United  States  is 
unequivocally  and  without  a  doubt  not  removable  by  the 
President,  at  least  under  present  understandings  of  the 
Constitution.   The  only  way  a  Vice  President  can  be  removed  is 
by  impeachment. 


11.  WOULD  YOU  EXPLAIN  THE  BASIS  FOR  THE  PRESUMPTION  OF 
CONSTITUTIONALITY  AFFORDED  ACTS  OF  CONGRESS  BY  THE  COURTS.  AND 
THE  CIRCUMSTANCES  IN  WHICH  THE  SUPREME  COURT  HAS  FOUND  IT 
INAPPLICABLE  WHEN  REVIEWING  ACTS  OF  CONGRESS? 

Please  see  my  answer  to  question  2  above. 


12.  I  UNDERSTAND  THAT  THE  FAR  REGULATIONS  PROVIDE  FOR  A  STAY  OF 
CONTRACT  AWARD  OR  PERFORMANCE  OF  A  PROTESTED  PROCUREMENT 
SIMILAR  TO  THE  STAY  MANDATED  BY  CICA. 

(1)  WOULD  THE  POSSIBILITY  OF  OBTAINING  A  JUDICIAL 
DETERMINATION  OF  THE  CONSTITUTIONALITY  OF  THE  CICA  STAY 
PROVISION  BE  REDUCED  BY  AGENCY  COMPLIANCE  WITH  THE  FAR  STAY? 

My  answer  to  question  1  above  explains  my  inability  to 
answer  this  question  with  confidence. 

(2)  DOESN'T  THE  JUSTICE  DEPARTMENT'S  ARGUMENT  IN 
ACCEPTING  THE  FAR  STAY,  BUT  NOT  THE  CICA  STAY.  AMOUNT  TO  THIS: 
A  STAY  LEGISLATED  BY  THE  EXECUTIVE  BRANCH  IS  CONSTITUTIONAL  BUT 
A  STAY  LEGISLATED  BY  THE  LEGISLATIVE  BRANCH  ISN'T?' 

I  think  this  is  a  fair  characterization  of  the  argument  of 
the  Department  of  Justice,  subject  to  the  following  caveat:   It 
would  presumably  deny  that  a  FAR  stay  is  "legislation"  for 
reasons  outlined  in  footnote  16  of  I.N.S.  v.  Chadha,  103  S.Ct. 
2764.  2785  (1983):   "To  be  sure,  some  administrative  agency 
action--rule  making--,  for  example--may  resemble 
' lawmaking. ',. .This  Court  has  referred  to  agency  activity  as 
being  'quasi-legislative'  in  character ... .When  the  Attorney 
General  performs  his  duties  pursuant  to  [a  statute],  he  does 
not  exercise  'legislative  power.   See  Ernst  &  Ernst  v. 
Hochf elder .  425  U.S.  185.  213-214 ... .Executive  action  under 
legislatively  delegated  authority  that  might  resemble 
'legislative'  action  in  some  respects  is  not  subject  to  the 
approval  of  both  Houses  of  Congress  and  the  President  for  the 
reason  that  the  Constitution  does  not  so  require...." 

I  think  it  understandable  if  one  regards  this  kind  of 
argument  as  "metaphysical"  or  purely  "semantic";  nevertheless, 
it  provides  the  reason  why  no  one  disputes  the  fact  that  an 
executive  agency  can  engage  in  the  very  same  activity 
challenged  when  done  by  the  Comptroller  General. 
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13.  ASSUMING  THAT  THERE  ARE  CERTAIN  CIRCUMSTANCES  WHICH  WOULD 
JUSTIFY  A  PRESIDENTIAL  ASSENT  TO  LEGISLATION  CONTAINING 
UNCONSTITUTIONAL  PROVISIONS.  DOES  THE  PRESIDENT'S  OBLIGATION 
UNDER  THE  CONSTITUTION  TO  "TAKE  CARE  THAT  THE  LAWS  BE 
FAITHFULLY  EXECUTED"  REQUIRE  HIM  TO  IMPLEMENT  THE  LAW 
NOTWITHSTANDING  HIS  BELIEF  THAT  IT  IS  UNCONSTITUTIONAL? 

(1)  DOES  THE  1838  SUPREME  COURT  DECISION  IN  KENDALL 
V.  U.S. .  WHERE  THE  COURT  SAID  IT  WOULD  BE  A  NOVEL  AND  "ENTIRELY 
INADMISSIBLE"  CONSTRUCTION  OF  THE  CONSTITUTION  TO  CONTEND  THAT 
THE  PRESIDENT'S  OBLIGATION  TO  SEE  THE  LAWS  FAITHFULLY  EXECUTED 
IMPLIES  A  POWER  TO  FORBID  THEIR  EXECUTION,  HAVE  ANY  VIABILITY? 

(2)  BY  WHAT  AUTHORITY  AND  UNDER  WHAT  CIRCUMSTANCES. 
IF  ANY.  MAY  A  PRESIDENT  FORBID  IMPLEMENTATION  OF  LEGISLATION, 
PASSED  BY  CONGRESS  AND  SIGNED  INTO  LAW  BY  THAT  PRESIDENT? 

Please  see  my  answers  to  Questions  1-4  of  Chairman  Brooks. 


14.  DOES  IT  MAKE  ANY  DIFFERENCE  IN  YOUR  ANSWER  WHETHER  THE  ACT 
OF  CONGRESS  IN  QUESTION  WAS  SIGNED  INTO  LAW  BY  THE  PRESIDENT 
REFUSING  TO  IMPLEMENT  IT:  THAT  IS.  WOULD  A  SUCCESSOR  HAVE  ANY 
GREATER  AUTHORITY  TO  REFUSE  TO  IMPLEMENT  OR  DEFEND  AN  ACT  OF 
CONGRESS  THAN  THE  PRESIDENT  WHO  SIGNED  THE  MEASURE  INTO  LAW? 

I  am  inclined  to  disregard  any  differences  between  the 
signing  President  and  a  successor.   Each,  of  course,  takes  the 
oath  of  office,  and  one  President  cannot  bind  a  successor  for 
the  very  same  reason  that  one  Supreme  Court  cannot  bind  its 
successor.   Previous  determinations  are  entitled  to  great 
respect;  perhaps  one  even  wants  to  say,  as  with  precedent  in 
general,  that  previous  decisions  ought  not  be  overruled  unless 
one  believes  that  they  were  clearly  erroneous.   But  it  is 
simply  not  a  part  of  our  own  constitutional  scheme  that 
decisions  cannot  be  overruled  at  all. 


15.  REGARDING  THE  REPORTING  PROVISION  WHICH  CONGRESS  FIRST 
ENACTED  IN  1978,  REQUIRING  THE  ATTORNEY  GENERAL  TO  NOTIFY  THE 
HOUSE  OF  REPRESENTATIVES  WHENEVER  IT  DETERMINES  THAT  IT  WILL 
REFRAIN  FROM  DEFENDING  OR  ENFORCING  ANY  PROVISION  OF  LAW 
ENACTED  BY  THE  CONGRESS  ON  THE  GROUNDS  THAT  IT  IS 
UNCONSTITUTIONAL:   CAN  THAT  PROVISION  BE  CONSTRUED  TO  INFER 
AUTHORITY  IN  THE  PRESIDENT  TO  REFRAIN  FROM  DEFENDING  OR 
ENFORCING  PROVISIONS  OF  LAW  ENACTED  BY  THE  CONGRESS? 

P.L.  96-132,  §21,  93  Stat.  1049,  28  U.S.C.  §519(a)  reads  as 
follows : 
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(a)  The  Attorney  General  shall ...  transmit  a  report  to  each 
house  of  the  Congress  in  any  case  in  which  the  Attorney 
General 

(1)  establishes  a  policy  to  refrain  from  the 
enforcement  of  any  provision  of  law  enacted  by  the 
Congress,  the  enforcement  of  which  is  the 
responsibility  of  the  Department  of  Justice,  because 
of  the  position  of  the  Department  of  Justice  that  such 
provision  of  law  is  not  constitutional;  or 

(2)  determines  that  the  Department  of  Justice  will 
contest,  or  will  refrain  from  defending,  any  provision 
of  law  enacted  by  the  Congress ...  because  of  the 
position  of  the  Department  of  Justice  that  such 
provision  is  not  constitutional. 

§5l9(a)(l)  does  seem  to  contemplate  the  refusal  of  the 
Executive  Branch  to  enforce  a  statute  passed  by  Congress  on  the 
grounds  of  its  unconstitutionality.   This  is,  of  course,  a  much 
more  extensive  power  than  the  long-established  authority  of  the 
Executive  to  refuse  to  defend  a  law  before  the  judiciary  that 
is  recognized  by  the  terms  of  §519(a)(2).   I  must  emphasize 
that  any  authority  held  by  the  President  to  refuse  to  enforce  a 
statute  comes  from  the  Constitution  itself,  i.e.,  the  oath  of 
office,  rather  than  from  authorization  by  Congress,  which 
cannot  empower  a  President  to  engage  in  an  activity  barred  by 
the  Constitution. 
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THE  UNIVERSITY  OF  NORTH  CAROLINA 

AT 

CHAPEL  HILL 

SCHOOL  OF  LAW  The  Univcriily  of  Nonh  Carolina  al 

n        -1     15        TOaC  Van  Hecke-Wnuch  Hall  064  A 

April      \lL,      lyOD  Chaptl  Hill.  Nonh  Carolina  27514 


Representative  Jack  Brooks,  Chairman 
Legislation  and  National  Security  Subcommittee 
House  Committee  on  Government  Operations 
2157  Rayburn  House  Office  Building 
Washington,  D.  C.   20515 

Dear  Mr.  Chairman: 

I  write  in  response  to  certain  follow-up  questions  posed  subsequent  to  my 
testimony  before  the  Subcommittee  on  February  28,  1985.   At  that  hearing,  1 
expressed  my  view  that  the  Executive  has  no  constitutional  authority  to  refuse 
to  execute  certain  provisions  of  the  Competition  in  Contracting  Act  ("CICA"), 
which  was  duly  enacted  into  law  in  1984  as  Pub. Law  98-369,  98  Stat.  494.   On 
the  contrary.  Section  3  of  Article  II  of  the  Constitution  —  which  commands 
that  the  Executive  "shall  take  Care  that  the  Laws  be  faithfully  executed"   — 
makes  it  the  constitutionasl  duty  of  the  Executive  to  execute  the  provisions 
of  this  particular  Act.  There  is  nothing  in  Article  II  that  excuses  the 
President  from  the  obligation  of  faithful  execution  because  of  any  question  he 
may  harbor  as  to  the  constitutionality  of  CICA  or  any  portion  thereof. 

I.  The  Constitutional  Basis  for  the  GAG  Bid  Protest  System 

Before  addressing  the  specific  questions  raised  by  the  Subcommittee,  I 
feel  it  appropriate  to  comment  briefly  on  the  constitutional  objections  that 
are  said  to  justify  the  Executive's  refusal  to  obey  certain  CICA  provisions. 
Those  provisions  are:   (1)  the  provisions  of  revised  31  U.S.C.  §  3553(c)  and 
(d),  the  codified  versions  of  CICA,  that  require  a  procuring  agency  to  suspend 
or  "stay"  any  procurement  if  a  bid  protest  is  filed  with  the  Comptroller 
General,  said  stay  to  be  lifted  when  the  Comptroller  General  issues  his 
decision  on  the  bid  protest;  and  (2)   the  provisions  of  revised  31  U.S.C. 
§  3554(c),  which  authorize  the  Comptroller  General  to  declare  that  successful 
bid  protestors  are  entitled  to  attorney's  fees  and  bid  preparation  costs,  to 
be  paid  promptly  by  the  agency  involved. 

As  expressed  by  the  Attorney  General  and  the  Department  of  Justice,  the 
constitutional  complaint  is  that  the  foregoing  provisions  purport  to  authorize 
the  Comptroller  General,  described  as  an  agent  of  the  Legislative  Branch,  to 
tread  upon  the  Executive's  day-by-day  execution  of  CICA  and  thereby  to  perform 
executive  functions  in  violation  of  the  separation  of  powers  doctrine.   In 
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reliance  on  INS  v.  Chadha,  462  U.S.  919  (1983),  the  Attorney  General  concludes 
that  the  unconstitutionality  of  these  provisions  is  "Indisputable."   In  my 
judgment,  quite  the  opposite  is  true. 

(1)  Constitutional  analysis  of  any  Congressional  statute  must  start  with 
an  understanding  of  the  constitutional  power  or  end  that  Congress  seeks  to 
implement  by  the  enactment  of  the  statute.   In  this  instance,  the  obvious 
purpose  of  CICA  and  its  GAO  bid  protest  system  is  to  implement  and  execute  the 
vested  Congressional  "power  of  inquiry,"  the  power  that  is  deemed  "an 
essential  and  appropriate  auxiliary  to  the  legislative  function."  J<cGraln  v. 
Daugherty,  273  U.S.  135,  174  (1927).  And  the  scope  of  that  power  of  Inquiry 
"is  as  penetrating  and  far-reaching  as  the  potential  power  to  enact  and 
appropriate  under  the  Constitution."  Barenblatt  v.  United  States.  360  U.S. 
109,  111  (1959). 

(2)  Put  differently,  the  Congressional  power  of  Inquiry  is  co-extensive 
with  the  Congressional  power  of  legislating.   There  can  be  no  question,  and 
none  is  raised  by  the  Attorney  General,  that  Congress  has  constitutional  power 
to  legislate  respecting  procedures  and  policies  to  be  followed  by  Executive 
Branch  agencies  and  officers  possessing  statutory  procurement  authorization. 
It  necessarily  follows  that  Congress  has  a  complementing  "power  of  inquiry" 
into  such  procedures  and  policies.  Inasmuch  as  Congress  "cannot  legislate 
wisely  or  effectively  [regarding  possible  changes  or  Improvements  in 
procurement  procedures  and  policies]  in  the  absence  of  information  respecting 
the  conditions  which  the  legislation  is  Intended  to  affect  or  change." 
McGrain  v.  Daugherty.  273  U.S.  at  175. 

(3)  Assuming,  as  we  must,  that  Congress  or  either  House  can  inquire  into 
the  Executive  Branch's  execution  of  statutory  procurement  policies,  the  next 
question  is  how  Congress  may  execute  this  power  of  inquiry.   Must  the  power  be 
exercised  by  Congress  itself,  or  may  it  be  delegated  to  a  committee  of  either 
House,  or  may  it  be  delegated  to  some  agency  or  officer  acting  on  behalf  of 
the  Congress  or  the  Government  of  the  United  States?  With  respect  to  an 
officer  or  agency  acting  on  behalf  of  the  Congress,  that  question  received  a 
definitive  answer  in  Buckley  v.  Valeo.  424  U.S.  1,  137  (1976): 

Insofar  as  the  powers  confided  in  the  Commission  [or  the  Comptroller 
General]  are  essentially  of  an  investigative  and  informative  nature, 
falling  in  the  same  general  category  as  those  powers  which  Congress  might 
delegate  to  one  of  its  own  committees,  there  can  be  no  question  that  the 
Commission  [or  the  Comptroller  General]  .  .  .  may  exercise  them. 
Kllbourn  v.  Thompson.  103  U.S.  168  (1881);  McGrain  v.  Daugherty,  273  U.S. 
135  (1927);  Eastland  v.  United  States  Servicemen's  Fund.  421  U.S.  491 
(1975). 
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(4)  Up  to  this  point,  I  have  assumed  —  as  the  Attorney  General  assumes 
—   that  the  Comptroller  General  Is  an  agent  or  an  arm  of  Congress  and 
directly  accountable  to  the  Congress.   See  61  Cong.  Rec.  1080  (1921)  (remarks 
of  Rep.  Good,  at  the  time  of  creating  the  office,  that  the  Comptroller  General 
"is  to  be  the  arm  of  Congress").  At  the  same  time,  consistently  since  the 
establishment  of  the  office  in  the  Budget  and  Accounting  Act  of  1921,  42  Stat. 
23,  Congress  has  made  it  clear  that  the  General  Accounting  Office,  headed  by 
the  Comptroller  General,  is  "an  instrumentality  of  the  United  States 
Government  independent  of  the  executive  departments"  and  that  the  Comptroller 
General  is  to  be  "appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate."  See  31  U.S.C.  §§  702(a),  703(a)(1),  96  Stat.  887,  888 
(1982).   What  this  means  is  that  the  Comptroller  General 

occupies  a  dual  position  and  performs  a  two-fold  function.   First,  he 
makes  investigations  of  matters  relating  to  the  receipt,  disbursement  and 
application  of  public  funds,  and  reports  the  results  of  his  scrutiny  to 
the  Congress  with  appropriate  recommendations.   In  addition,  he  pursues 
investigations  that  may  be  ordered  by  either  House  of  Congress,  or  by  any 
Committee  of  either  House  in  matters  relating  to  revenue,  appropriations 
or  expenditures  ...  In  performing  these  functions  the  status  of  the 
Comptroller  General  is  that  of  an  officer  of  the  legislative  branch  of 
the  Government.  . 

The  Comptroller  General  has  also  a  second  status  as  the  chief 
accounting  officer  of  the  Government.   His  second  principal  function  is 
that  of  approval  or  disapproval  of  payments  made  by  Government 
departments  and  other  agencies,  as  well  as  of  settling  and  adjusting 
accounts  in  which  the  Government  is  concerned  .  .   .   This  is  an 
executive  function  and  in  performing  it  the  Comptroller  General  acts  as  a 
member  of  the  Executive  branch  of  the  Government.   The  dual  status  of  the 
General  Accounting  Office  is  not  anomalous,  for  many  regulatory 
commissions  fulfill  in  part  a  legislative  function  and  In  part  carry  out 
executive  functions.   Humphrey's  Executor  v.  United  States,  295  U.S.  602 
(1935).   Cf.  Myers  v.  United  States,  272  U.S.  52  (1926).   Thus  we  have 
developed  in  comparatively  recent  years  a  fourth  type  of  Government 
agency,   —  one  that  combines  two  kinds  of  basic  powers.   [United  States 
ex  rel.  Brookfield  Constructluon  Co.  v.  Stewart,  234  F.Supp.  94,  99-100 
(D.C.D.C.  1964),  aff'd,  339  F.2d  753  (D.C.Cir.  1964)(per  curiam).] 

See  also  Buckley  v.  Valeo,  424  U.S.  at  128  n.  165,  which  recognizes  that  while 
the  Comptroller  General  may  be  a  "legislative  officer"  with  respect  to  certain 
functions,  he  is  also  appointed  by  the  President  in  conformity  with  the 
Appointments  Clause  and  therefore  is  an  "Officer  of  the  United  States." 

(5)  The  Attorney  General  seemingly  does  not  recognize  this  dual  role  of 
the  Comptroller  General  or  the  capacity  of  the  GAO,  as  an  independent  agency 
of  the  "fourth  branch"  variety,  to  receive  and  execute  whatever 
quasi-legislative,  quasi-executive  or  quasi- judicial  functions  Congress  may 
impose  on  it.   The  critical  constitutional  question  is  therefore  misstated  by 
the  Attorney  General.   That  question  is  not  whether  the  Comptroller  General, 
considered  solely  as  an  arm  of  Congress  in  terms  of  its  "power  of  inquiry," 
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may  perform  exclusively  executive  or  Judicial  powers.   Rather,  the  question  is 
whether  Congress,  in  pursuit  of  its  acknowledged  "power  of  inquiry,"  may  call 
upon  the  Comptroller  General  or  the  GAO  to  perform  certain  functions,  arguably 
of  an  executive  or  judicial  nature  (perhaps  softened  by  a  "quasi"),  in  order 
to  inform  Congress  as  to  whether  the  departments  and  agencies  are  complying 
with  the  statutory  law  respecting  competitive  procurement  bidding. 

(6)  So  stating  the  question,  the  constitutional  answer  is  clear. 
Pursuant  to  its  constitutional  power  to  enact  "necessary  and  proper" 
legislation  in  implementation  of  its  "power  of  inquiry,"  Congress  has  enacted 
the  challenged  CICA  provisions,  approved  and  signed  (however  reluctantly)  by 
the  President.   Those  provisions,  in  the  Attorney  General's  eyes,  give  the 
GAO:  (a)  the  executive  function  of  determining  of  when  a  procurement  may 
proceed,  following  the  statutory  direction  that  a  procurement  shall  be  stayed 
pending  a  protest  to  the  GAO;  and  (b)  the  judicial  function  of  awarding  costs 
and  attorney's  fees  to  the  successful  protestant,  to  be  paid  by  the  agency 
involved.  Even  assuming  the  Attorney  General's  self-serving  descriptions  of 
these  two  GAO  functions  are  correct,  although  both  functions  must  be 
conditioned  by  a  "quasi,"  there  can  be  no  question  as  to  the  constitutional 
legitimacy  of  such  delegations.   These  are  simply  functions  to  be  "exercised 
free  from  day-to-day  supervision  of  either  Congress  or  the  Executive  Branch  . 

.  .  [and]  are  of  kinds  usually  performed  by  independent  regulatory  agencies  or 
by  some  department  in  the  Executive  Branch  under  the  direction  of  an  Act  of 
Congress.  .  .  .  Such  functions  may  be  discharged  only  by  persons  who  are 
'Officers  of  the  United  States.'"  Buckley  v.  Valeo,  424  U.S.  at  139-140.  As 
the  Buckley  decision  noted,  the  Comptroller  General  is  just  such  an  officer. 

(7)  From  another  perspective.  Congress  has  simply  delegated  to  a  unique 
federal  agency  —  designed  primarily  to  aid  the  Congress  in  its  power  of 
inquiry  into  the  operations  of  the  Federal  Government,  and  secondarily  to  act 
as  the  chief  accounting  office  of  the  Government  —  certain  quasi-executive 
and  quasi-judicial  powers  to  ferret  out  current  problems  in  the  administration 
of  federal  procurement  policies.   CICA  gives  the  Comptroller  General  no 
enforcement  powers  respecting  bid  awards;  he  Issues  no  mandatory  orders 
enforceable  in  courts.  He  merely  makes  non-binding  recommendations  to  the 
agency  involved,  and  failure  to  comply  with  recommendations  can  result  only  In 
a  report  to  Congress  by  the  GAO.   Thus  the  provisions  regarding  the  lifting  of 
stays  and  the  award  of  costs  are  simply  auxiliary  to  and  an  integral  part  of 
the  investigating  power  delegated  to  the  GAO  by  CICA.   Congress  has  done  no 
more  than  vest  in  the  GAO  certain  quasi-executive  and  quasi- judicial  powers 
deemed  "necessary  and  proper"  In  aid  of  the  Congressional  "power  of  inquiry." 
What  Congress  has  delegated  to  the  GAO  in  CICA  is  no  more  unconstitutional 
than  existing  delegations  of  quasi-legislative,  quasi-executive  and 
quasi-judicial  powers  to  the  SEC,  the  NLRB,  or  numerous  other  Independent 
agencies. 

(8)  The  Attorney  General  places  ultimate  reliance  for  his  position  upon  a 
statement  in  INS  v.  Chadha  that  one  House  of  Congress  by  itself  cannot  take 
action  that  has  "the  purpose  and  effect  of  altering  the  legal  rights,  duties 
and  relations  of  persons,  including  the  Attorney  General,  Executive  Branch 
officials  and  Chadha,  all  outside  the  legislative  branch."  Taking  that 
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statement  out  of  the  "one-House  veto"  context  and  assuming  that  the 
Comptroller  General  Is  solely  the  alter  ego  of  Congress,   the  Attorney  General 
argues  that  the  Legislative  Branch  cannot  Itself  alter  the  legal  rights, 
duties  and  relations  of  other  persons  —   such  as  the  procurement  bidders  — 
by  exercising  executive  and  judicial  powers.   Presumably,  within  the  ambit  of 
a  given  statute,  only  the  Executive  or  the  Judiciary  can  alter  such  legal 
relationships. 

(9)  That  argument  of  the  Attorney  General  proves  too  much.   It  Is 
premised  not  only  on  an  unduly  narrow  view  of  the  Comptroller  General's  role 
but  also  on  an  unrealistic  notion  of  the  separation  of  powers  principle  in  the 
context  of  delegated  authority.   Indeed,  the  effectiveness  of  modern 
government  demands  that  a  "quasi"  combination  of  legislative,  executive  and 
judicial  functions  be  delegated  to  administrative  agencies  and  officers.   Such 
delegation  Is  what  administrative  law,  the  "fourth  branch"  of  government.  Is 
all  about.   In  the  Supreme  Court's  words,  "common  sense  and  the  inherent 
necessities  of  the  governmental  co-ordination,"  Hampton  &  Co.  v.  United 
States,  276  U.S.  394,  406  (1928),  preclude  application  of  a  rigid  separation 
of  powers  requirement  to  the  world  of  administrative  government-   Delegating 
administrative  authority  to  an  administrator  or  an  administrative  agency, 
wherever  placed  in  governmental  organization  charts,  is  an  exercise  in 
"blending  rather  than  separating  the  three  kinds  of  powers."  1  K.  Davis, 
Administrative  Law  Treatise  72  (2d  ed.  1978).   To  accept  the  thesis  of  the 
Attorney  General,  to  insist  that  the  Comptroller  General  may  not  exercise  any 
delegated  authority  that  may  "alter  the  legal  rights,  duties  and  relations"  of 
others,  is  to  deny  the  constitutionality  of  virtually  the  whole  of  the 
processes  of  administering,  executing  and  overseeing  laws  by  delegation  of 
authority. 

(10)  Finally,  I  return  to  the  basic  constitutional  base  of  the  GAG  bid 
protest  system  written  into  CICA.   Every  function  delegated  to  the  Comptroller 
General  in  the  challenged  provisions  is  designed  to  advise  and  aid  the 
Congress  in  determining  whether  the  present  competitive  bid  procedures  are 
adequate  or  whether  new  legislation  may  be  necessary.   In  short,  these 
provisions  simply  Implement  the  Congressional  power  of  inquiry.   They  are  the 
means  Congress  deems  "necessary  and  proper"  to  effectuate  its  inquiry  into  the 
competitive  bid  processes.   And  1  fall  to  find  any  other  provision  in  the 
Constitution,  including  the  potent  but  unwritten  separation  of  powers 
doctrine,  that  "imperiously"  prohibits  the  selection  of  these  means.   See 
McCulloch  V.  Maryland,  17  U.S.  (4  Wheat.)  316,  408  (1819),   Certainly  the 
Attorney  General  has  pointed  to  no  such  prohibition.   The  bottom  line  is  that 
the  Constitution  permits  Congress,  in  executing  its  great  power  of  Inquiry,  to 
call  upon  the  Comptroller  General  to  assist  in  that  execution  and  to  delegate 
to  him  certain  quasi-executive  and  quasi- judicial  functions  deemed  "necessary 
and  proper"  to  make  an  effective  inquiry  into  the  procurement  system. 
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II.  The  Role  of  the  President  In  Assessing  the  Constitutionality  of  Laws 

Against  the  backdrop  of  the  foregoing  statement  of  my  belief  that  the 
Attorney  General  Is  mistaken  In  asserting  the  Invalidity  of  the  CICA 
provisions  In  question,  I  turn  now  to  the  specific  questions  raised  by  the 
Chairman  of  this  Committee  and  by  Congressman  Horton.  Most  of  those  questions 
relate  to  the  role  of  the  President  In  assessing  the  constitutionality  of 
legislation,  the  faithful  execution  of  which  the  President  must  "take  care"  to 
perform. 

The  Chairman's  Question  1;   Does  the  President  have  a  role  under  the 
Constitution  in  assessing  the  constitutionality  of  laws?  Answer;  Yes.   While 
it  is  ultimately  and  "emphatically  the  province  and  duty  of  the  judicial 
department  to  say  what  the  law  is,"  Marbury  v.  Madison,  5  U.S.  (1  Cranch)  137, 
177  (1803),  both  the  Congress  and  the  President  have  that  "province  and  duty" 
when  acting  within  the  scope  of  their  respective  functions.  Louis  Fisher  of 
the  Congressional  Research  Service  of  the  Library  of  Congress  has  recently 
shown  that  Members  of  Congress,  in  proposing,  framing  and  adopting 
legislation,  perform  "an  essential,  broad,  and  ongoing  role  in  shaping  the 
meaning  of  the  Constitution."  Fisher,  Constitutional  Interpretation  by 
Members  of  Congress,  63  N.C.L.Rev.  701,  702  (1985).   That  means,  of  course, 
that  the  Members  must  strive  to  conform  their  legislative  proposals  and 
actions  to  the  Constitution.  The  same  kind  of  role  is  performed  by  the 
President,  particularly  when  he  proposes  or  helps  formulate  legislation  and 
when  he  approves  or  vetoes  bills  enacted  by  both  Houses.   Indeed,  by  virtue  of 
his  oath  to  "preserve,  protect  and  defend  the  Constitution  of  the  United 
States,"  the  Executive  is  duty  bound,  to  the  best  of  his  ability,  to  conform 
his  official  actions  and  proposals,  as  well  as  his  "faithful"  execution  of  the 
laws,  to  what  he  deems  to  be  proper  constitutional  standards.   And  as  stated 
in  United  States  v.  Nixon,  418  U.S.  683,  706  (1974),  "[l]n  the  performance  of 
assigned  constitutional  duties  each  branch  of  the  Government  must  Initially 
interpret  the  Constitution,  and  the  interpretation  of  its  powers  by  any  branch 
is  due  great  deference." 

The  Chairman's  Question  2;   What  means  does  the  Constitution  provide  the 
President  to  assert  his  constitutional  views  regarding  laws?  Answer:   The 
Constitution  does  not  give  express  voice  to  the  President's  power  to  assert 
such  views,  but  the  means  for  such  assertions  are  necessarily  implicit  in  his 
vested  power  (Article  II,  Section  3)  to  recommend  to  Congress  "such  Measures 
as  he  shall  deem  necessary  and  expedient,"  in  his  vested  power  (Article  I, 
Section  7)  to  approve  or  veto  any  bill  that  has  passed  both  Houses,  in  his 
vested  power  (Article  II,  Section  3)  to  "take  Care  that  the  Laws  be  faithfully 
executed,"  and  in  his  vested  obligation  (Article  II,  Section  1)  to  swear  that 
he  "will  faithfully  execute  the  Office  of  President  of  the  United  States,  and 
will  to  the  best  of  my  ability,  preserve,  protect  and  defend  the  Constitution 
of  the  United  States."  I  should  add  that  the  President,  when  signing  a  bill 
passed  by  both  Houses,  may  also  express  reservations  about  the 
constitutionality  of  some  parts  of  the  legislation,  as  he  has  done  in  this 
instance.   In  sum,  the  President  enjoys  many  vehicles  and  occasions  for 
expressing  his  constitutional  views  regarding  legislation. 
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The  Chalrnian's  Question  3;   Is  the  Executive's  action  —  directing  the 
agencies  to  ignore  the  law  in  this  Instance  —   consistent  with  the  Executive 
provisions  in  the  Constitution  regarding  lawmaking?  Answer;  No.  While  the 
Executive  and  his  agents  sometimes  perform  a  kind  of  quasl-lawmaking  function 
in  the  execution  of  delegated  functions  under  a  given  statute,  the 
Constitution  gives  the  President  no  role  or  function  in  making  or  unmaking 
plenary  laws.   The  Court's  decision  in  Youngstown  Co.  v.  Sawyer,  343  U.S.  579, 
587  (1952),  lays  to  rest  any  contention  that  the  Constitution  gives  any 
lawmaking  function  to  the  President:   "In  the  framework  of  our  Constitution, 
the  President's  power  to  see  that  the  laws  are  faithfully  executed  refutes  the 
idea  that  he  is  to  be  a  lawmaker.  The  Constitution  limits  his  functions  in  the 
lawmaking  process  to  the  recommending  of  laws  he  thinks  wise  and  the  vetoing 
of  laws  he  thinks  bad."  Thus,  in  direct  answer  to  this  question,  the 
constitutional  provisions  limiting  the  President's  lawmaking  role  to 
recommending,  approving  or  vetoing  bills  serve  to  Invalidate  the  Instant 
directive  to  all  agencies  to  ignore  the  challenged  provisions  of  CICA. 

The  Chairman's  Question  A;  What  does  the  Constitution  indicate  about  the 
President's  duty  to  enforce  the  laws?  Answer;  Article  II,  Section  3,  provides 
a  very  clear  and  unequivocal  answer  by  stating  that  the  President  "shall  take 
Care  that  the  Laws  be  faithfully  executed."  As  I  have  previously  indicated, 
there  are  no  constitutional  excuses  or  justifications  for  not  executing  a  duly 
enacted  law;  such  failure  to  execute  is  the  antithesis  of  "faithful"  execution 
and  truly  amounts  to  a  pro  tanto  repeal  of  the  unexecuted  portions.   Since 
repeal  of  a  law  is  purely  a  legislative  function,  the  President  oversteps  his 
executive  powers  when  he  deliberately  fails  to  execute.  Moreover,  the  duty 
Imposed  on  the  President  by  the  "take  care"  clause  is  an  absolute  one  that 
"does  not  go  beyond  the  laws  or  require  him  to  achieve  more  than  Congress  sees 
fit  to  leave  within  his  power."  Myers  v.  United  States,  272  U.S.  52,  177 
(1926)(Holmes,  J.,  dissenting).   Nor  does  the  clause  permit  the  President  to 
execute  less  than  what  Congress  has  given  him  to  execute.   In  short,  a 
President  does  not  "faithfully"  execute  a  law  by  adding  to,  subtracting  from, 
or  refusing  to  execute  that  law. 

The  Chairman's  Question  5;   Will  you  please  give  your  assessment  of  .  .  . 
the  Administration's  legal  justification  for  [its]  action  in  ordering  the 
Executive  agencies  to  Ignore  certain  provisions  of  the  Competition  in 
Contracting  Act?  Answer:  My  assessment  Is  negative.   As  I  understand  the 
Administration's  position,  defiance  and  non-execution  of  the  CICA  bid  protest 
provisions  are  justified  inasmuch  as  (1)  these  provisions  being 
unconstitutional,  they  can  neither  bind  the  Executive  Branch  nor  provide 
authority  for  Executive  Branch  actions;  and  (2)  the  decision  not  to  comply 
"also  has  the  coincidental  and  desirable  effect  of  enhancing  the  potential  for 
judicial  review  of  the  constitutional  issues." 

The  first  suggested  justification,  that  the  CICA  provisions  are  invalid, 
has  been  treated  and  rejected  in  Part  I  of  this  document.   But  what  is 
troubling  about  the  Administration's  position  on  this  point  is  its  view  that 
the  Executive  is  not  bound  by  any  statutory  provision,  and  indeed  lacks 
authority  to  enforce  a  provision,  that  the  Executive  deems  unconstitutional  as 
Invading  the  Article  II  functions  of  the  Executive.   That  is  but  another  way 
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of  saying  that  the  Executive  Is  freed  of  his  Article  II  duty  to  execute  the 
laws  faithfully  when  he  feels  In  good  faith  that  a  particular  law  is  invalid 
—  a  quite  impermissible  position.  A  President  is  quite  free  to  express  his 
constitutional  objections  in  ways  other  than  by  violating  his  "take  care" 
obligation.  With  respect  to  the  second  purported  justification,  that  of 
enhancing  the  potential  for  judicial  review,  I  can  only  say  that  It  is  not  the 
duty  or  privilege  of  the  President  to  refuse  obedience  to  a  law  so  as  to  speed 
the  process  of  judicial  review.   The  President  is  an  agent  selected  by  the 
people  for  the  express  purpose  of  seeing  that  the  duly  enacted  laws  are 
faithfully  executed,  not  that  questionable  laws  may  be  quickly  assessed  by  the 
judiciary.   There  are  any  number  of  legitimate  ways  in  which  the  validity  of 
most  laws  can  be  tested  by  some  private  citizen  with  standing  to  object,  but 
Executive  disobedience  is  not  one  of  them.   In  fact,  Executive  disobedience 
serves  to  add  an  unduly  complicating  dimension  to  the  judicial  review  process, 
for  then  judicial  review  can  be  had  only  by  the  citizen  injured  by  the 
Executive  disobedience  rather  than  by  the  citizen  injured  by  the  law  itself. 

Rep.  Horton's  Question  1;  Would  you  explain  the  procedure  by  which  a 
judicial  determination  might  be  obtained  on  the  constitutionality  of  both 
provisions  of  the  Act  which  the  Executive  has  stated  it  will  refuse  to  defend? 
Answer:   There  are  two  alternative  procedures: 

(1)  If  the  Executive  were  to  execute  the  provisions  in  question,  any 
party  injured  by  the  execution  would  have  standing  to  seek  judicial  review. 
The  Executive  would  still  have  the  privilege  of  refusing  to  defend  the 
validity  of  the  provisions  he  has  executed,  in  which  event  the  House  and 
Senate  would  doubtless  intervene  or  be  invited  to  provide  the  necessary 
defense.  That  was  precisely  the  procedure  followed  in  the  Chadha  one-House 
veto  litigation,  where  the  Executive  respected  and  executed  the  veto 
procedures  and  then  declined  to  defend  those  procedures  when  the  injured  party 
sought  judicial  review. 

(2)  If  the  Executive  declines  to  obey  or  respect  the  provisions,  as  has 
happened  in  this  instance,  then  a  party  (such  as  the  protesting  bidder)  who  is 
injured  by  the  failure  to  execute  the  GAO  bid  protest  procedures  would  have 
standing  to  institute  judicial  review  proceedings.   Such  is  the  procedure 
leading  to  the  proceedings  in  Lear  Siegler  Inc.  v.  John  Lehman,  Secretary  of 
the  Navy,  et  al..  Case  No.  85-1125  (D.C.Cen.Dist .  Cal.).   There  an 
unsuccessful  bidder  on  a  Navy  procurement  of  aircraft  fuel  tanks  desired  to 
file  a  protest  with  the  GAO,  but  was  advised  that  the  Navy  Intended  to  disobey 
the  CICA  provisions  and  proceed  with  the  award  and  authorization  of 
performance.   Lear  Siegler  thereupon  filed  suit,  seeking  to  enjoin  the  Navy's 
refusal  to  follow  the  CICA  bid  protest  system  and  asserting  that  the  CICA 
provisions  are  presumptively  valid  and  enforceable.   Thus  is  brought  into 
focus  not  only  the  validity  of  the  CICA  provisions  but  also  the  propriety  of 
the  Government's  disobedience  of  the  law  —  an  embarrassing  and  unfortunate 
issue  to  put  to  a  court. 

As  to  whether  the  likelihood  of  obtaining  a  prompt  determination  of  the 
Act  is  enhanced,  lessened  or  unaffected  by  the  Executive's  decision  to  refuse 
to  implement  these  provisions,  which  is  part  of  Rep.  Horton's  first  question. 
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I  would  say  the  decision  probably  has  little  if  any  effect  on  the  likelihood 
of  a  prompt  determination.   Had  the  Executive  obeyed  CiCA,  a  successful  bidder 
injured  by  the  delay  caused  by  the  GAO  bid  protest  procedures  would  likely 
have  filed  as  prompt  a  judicial  protest  as  did  Lear  Slegler. 

Rep.  Horton's  Question  2;   Is  there  a  basis  in  the  decisions  of  the 
Supreme  Court  for  not  according  a  presumption  of  validity  to  the  challenged 
provisions  of  CICA?   Answer;  No.   It  is  well  established  that  Congressional 
statutes  that  adjust  the  burdens  and  benefits  of  economic  life,  which  Is  of 
the  essence  of  CICA  bid  procedures,  "come  to  the  Court  with  a  presumption  of 
constitutionality."  Usery  v.  Turner  Elkhorn  Mining  Co.,  A28  U.S.  1,  15 
(1976).  Moreover,  to  the  extent  that  the  CICA  procedures  may  be  said  to 
implicate  separation  of  powers  problems,  as  the  Attorney  General  suggests,  INS 
V.  Chadha  holds  that  the  presumption  of  constitutionality  still  applies.   In 
the  Court's  words:   "When  any  Branch  acts,  it  is  presumptively  exercising  the 
power  the  Constitution  has  delegated  to  it.  .  .  .  When  the  Executive  acts,  it 
presumptively  acts  in  an  executive  or  administrative  capacity  as  defined  in 
Art.  II.   And  when,  as  here,  one  House  purports  to  act.  It  is  presumptively 
acting  within  its  assigned  sphere."   103  S.Ct.  at  2784. 

Rep.  Horton's  Question  3:   Which  is  the  key  issue  in  determining  whether 
this  Act  violates  the  separation  of  powers  doctrine:  the  organizational  status 
of  the  General  Accounting  Office,  the  appointive  process  for  the  Comptroller 
General,  or  the  nature  of  the  functions  to  be  performed  by  the  Comptroller 
General  under  the  Act?  Answer;  Essentially,  as  I  have  explained  in  Part  I  of 
this  document,  the  separation  of  powers  problem  in  this  instance  turns  upon 
the  delegated  nature  of  the  functions  performed  by  the  Comptroller  General. 
Where  the  GAO  appears  on  the  organizational  charts  is  not  Important,  for 
"quasi"  functions  can  be  delegated  to  any  executive  or  legislative  agency. 
The  fact  that  the  Comptroller  is  appointed  by  the  President,  with  the  advice 
and  consent  of  the  Senate,  only  serves  to  remove  any  Buckley  v.  Valeo  problem 
as  to  Congress  invading  the  President's  appointment  function. 

The  Attorney  General  also  points  out  that,  although  the  President  appoints 
the  Comptroller,  he  "has  no  statutory  right  to  remove  the  Comptroller  General, 
even  for  cause."   Section  703(e)(1)  of  Title  31,  U.S.C,  provides  that  the 
Comptroller  may  be  removed  at  any  time  by  (a)  impeachment,  or  (b)  by  joint 
resolution  of  Congress  (which  must  be  presented  to  the  President  for  approval 
or  veto)  on  grounds  of  permanent  disability,  inefficiency,  neglect  of  duty, 
malfeasance,  or  commission  of  a  felony  or  conduct  invoilving  moral  turpitude. 
Thus  the  President  participates  in  the  removal  process  only  to  the  extent  of 
approving  or  vetoing  a  joint  resolution  of  removal  for  these  stated  grounds;  a 
veto  of  such  a  resolution  could  of  course  be  overridden  by  two-thirds  vote  of 
both  Houses.   The  President  has  no  other  explicit  or  implicit  authority  to 
remove  the  Comptroller. 

Such  a  limited  role  of  the  President  in  the  removal  process  fully  complies 
with  the  Constitution.   In  Humphrey's  Executor  v.  United  States,  295  U.S.  602, 
629  (1935),  the  Supreme  Court  made  it  clear  that  under  the  Constitution 
"illimitable  power  of  removal  is  not  possessed  by  the  President"  with  respect 
to  officers  of  "quasi-legislative  or  quasi- judicial  agencies"  established  by 
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Congress •   Humphrey's  Executor  held,  of  course,  that  the  Federal  Trade 
Commission  Is  such  a  "quasl-functlon"  agency  and  that  a  member  of  that 
Commission,  even  though  appointed  by  the  President,  can  be  removed  only  for 
the  reasons  specified  by  Congress.   In  the  Court's  view,  to  permit  the 
President  "illimitable"  power  to  remove  a  member  of  an  agency  designed  to  be 
Independent  of  Executive  control,  without  regard  to  the  statutory  conditions 
of  removal,  would  constitute  an  Executive  violation  of  the  separation  of 
powers  doctrine.   295  U.S.  at  629-30.   The  same  analysis  must  be  applied  here. 
The  Comptroller  General  heads  the  GAO,  an  agency  similar  to  the  FTC  in  its 
freedom  from  Executive  domination;  and  the  GAO  has  been  delegated  certain 
"quasi"  functions  similar  to  those  delegated  to  the  FTC.   It  follows  that 
Congress  may  properly  establish  the  terms  of  removal  of  the  Comptroller 
General.  The  Attorney  General's  claim  that  failure  to  give  the  President 
exclusive  power  to  remove  the  Comptroller  General  violates  the  separation  of 
powers  doctrine  is  without  merit. 

I  must  add  that  the  fact  that  the  President  plays  no  role  in  removing  the 
Comptroller,  other  than  by  participating  in  the  process  of  removal  by  joint 
resolution,  does  not  call  into  question  the  Comptroller's  status  as  an 
"Officer  of  the  United  States."  The  Supreme  Court  has  already  determined  that 
the  Comptroller  achieves  that  status  by  virtue  of  his  appointment  by  the 
President,  pursuant  to  the  Executive  power  to  appoint  "Officers  of  the  United 
States"  (Article  II,  Section  2).   Buckley  v.  Valeo,  424  U.S.  at  128  n.  165. 
In  other  words,  the  status  of  "Officers  of  the  United  States"  is  determined  by 
the  nature  of  the  initial  appointment,  not  by  the  nature  or  terms  of  a  removal 
from  office. 

Rep.  Horton's  Question  4;   Do  you  agree  with  the  1980  statement  of 
then-Attorney  General  Benjamin  Civllettl  that  Myers  v.  United  States,  272  U.S. 
52  (1926),  "holds  that  the  President's  constitutional  duty  does  not  require 
him  to  execute  unconstitutional  statutes;  nor  does  it  require  him  to  execute 
them  provisionally,  against  the  day  that  they  are  declared  unconstitutional  by 
the  courts;  .  .  .  [i]f  the  statute  is  unconstitutional,  it  Is  unconstitutional 
from  the  start"?  Answer;   I  do  not  read  Myers  as  making  any  such  ruling,  even 
by  way  of  dictum.   The  statement  ascribed  to  Mr.  Civllettl  is  reminiscent  of 
an  overstatement  uttered  by  the  Supreme  Court  long  ago  in  Norton  v.  Shelby 
County,  118  U.S.  425,  442  (1886),  to  the  effect  that  "An  unconstitutional  act 
is  not  a  law;  It  confers  no  rights;  it  Imposes  no  duties;  it  affords  no 
protection;  it  creates  no  office;  it  is  [as]  inoperative  as  though  it  had 
never  been  passed."  But  as  Chief  Justice  Hughes  later  remarked  In  Chicot 
County  Drainage  District  v.  Baxter  State  Bank.  308  U.S.  371,  374  (1940),  such 
a  broad  statement  "must  be  taken  with  qualifications.   The  actual  existence  of 
a  statute,  prior  to  such  a  [judicial]  determination  [of  unconstitutionality], 
is  an  operative  fact  and  may  have  consequences  which  cannot  justly  be 
Ignored." 

I  suggest  that  one  of  the  consequences  flowing  from  the  "operative  fact" 
of  the  initial  enactment  of  a  statute,  assuming  full  conformity  with  the 
bicameral-presentment  processes,  is  that  the  Executive's  Article  II 
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obligation  to  enforce  and  execute  that  statute  attaches  at  the  moment  the 
President  signs  the  bill  into  law,  or  at  the  moment  a  Presidential  veto  is 
overridden.   That  obligation,  as  1  have  repeatedly  said,  is  not  removed  by  any 
Executive  judgment,  entertained  at  the  moment  the  bill  becomes  law,  that  the 
statute  is  unconstitutional,  or  that  a  court  is  likely  to  invalidate  it.   If  I 
am  correct  in  that  belief,  how  can  a  subsequent  judicial  invalidation  of  the 
statute  retroactively  free  the  Executive  from  his  constitutional  obligation  to 
execute  the  law?  Or  suppose  a  court  later  finds  the  statute  to  be 
constitutional,  contrary  to  the  President's  asserted  belief?  If  the  President 
has  knowingly  failed  to  execute  the  statute  during  the  interim  between 
enactment  and  judicial  validation,  has  not  the  Executive  violated  his  sworn 
duty  "faithfully"  to  execute  the  law  during  the  interim  period?  The  simple 
fact  is  that,  under  any  circumstance,  this  duty  to  execute  cannot  be  made  to 
turn  on  the  ultimate  correctness  of  a  belief  that  the  statute  is  invalid.   Or, 
as  said  by  the  Court  in  Kendall  v.  United  States,  37  U.S.  (12  Pet.)  524,  613 
(1838),  "To  contend  that  the  obligation  imposed  on  the  President  to  see  the 
laws  faithfully  executed.  Implies  a  power  to  forbid  their  execution  [for 
whatever  reason],  is  a  novel  construction  of  the  constitution,  and  entirely 
inadmissible." 

Rep.  Horton's  Question  5;   "Civlletti  went  on  to  say  in  that  letter, 
however,  if  I  may  paraphrase  his  statement,  that  if  the  President  defies  an 
Act  of  Congress,  his  action  will  be  condemned  if  the  Act  is  ultimately  upheld. 
His  own  views  regarding  the  legality  or  desirability  of  the  statute  do  not 
suspend  its  operaion  and  do  not  Immunize  his  conduct  from  judicial  control. 
He  may  not  lawfully  defy  an  Act  of  Congress  if  the  Act  is  constitutional. 
This  was  the  teaching  of  the  near  sequel  of  Myers ,  Humphrey's  Executor  v. 
United  States.  ...  In  those  rare  instances  in  which  the  Executive  may 
lawfully  act  in  contravention  of  a  statute,  it  is  the  Constitution  that 
dispenses  with  the  operation  of  the  statute.  The  Executive  cannot.  Do  you 
agree  with  this  statement  by  Attorney  General  Civlletti?"   Answer;   I  do 
agree. 

Mr.  Civilettl's  statement  is  to  be  contrasted  with  the  position  more 
recently  expressed  by  Attorney  General  William  French  Smith,  in  his  February 
25,  1985,  letter  to  the  Chairman  of  the  House  Judiciary  Committee.  Mr.  Smith 
states  the  Department's  present  position  by  quoting  from  an  extra-judicial 
letter  written  by  Chief  Justice  Chase  during  the  Johnson  impeachment  trial. 
The  Chief  Justice  there  wrote  that  the  President  has  no  duty  to  execute  a 
statute  that  "directly  attacks  and  impairs  the  executive  power  confided  to  him 
by  [the  Constitution].   In  that  case  it  appears  to  me  to  be  the  clear  duty  of 
the  President  to  disregard  the  law,  so  far  at  least  as  it  may  be  necessary  to 
bring  the  question  of  its  constitutionality  before  the  judicial  tribunals.  .  . 
.  How  can  the  President  fulfill  his  oath  to  preserve,  protect,  and  defend  the 
Constitution,  if  he  has  no  right  to  defend  it  against  an  act  of  Congress, 
sincerely  believed  by  him  to  have  passed  in  violation  of  it?"  R.  Warden,  An 
Account  of  the  Private  Life  and  Public  Services  of  Salmon  Portland  Chase  685 
(1874)(emphasis  in  original). 

Moreover,  in  identical  letters  to  the  President  of  the  Senate  and  the 
Speaker  of  the  House,  both  dated  November  21,  1984,  Mr.  Smith  reiterated  what 
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he  described  as  the  historic  and  pre-existing  position  of  the  Department  of 
Justice  in  these  terms: 

The  Department  appropriately  refuses  to  defend  an  act  of  Congress  only  in 
the  rare  case  when  the  statute  either  infringes  on  the  constitutional 
power  of  the  Executive  or  when  prior  precedent  overwhelmingly  indicates 
that  the  statute  is  invalid. 

Mr.  Smith's  November  21  letter  then  asserts  that  the  challenged  CICA 
provisions  "fall  within  both  of  those  categories,"  that  is,  the  provisions 
tread  upon  Executive  power  and  Chadha  is  the  "prior  precedent  [that] 
overwhelmingly  indicates  that  the  [CICA  provisions  are]  invalid." 

At  this  point,  I  will  add  only  two  thoughts  with  respect  to  the 
Department's  stated  policies:   (1)  they  are  quite  inconsistent  with  the 
President's  Article  11  duty  to  "take  care"  that  these  CICA  provisions  be 
"faithfully"  executed,  at  least  until  the  Judicial  Branch  declares  them 
invalid;  and  (2)  since  the  Attorney  General  "is  the  hand  of  the  President  in 
taking  care  that  the  laws  of  the  United  States  in  protection  of  the  interests 
of  the  United  States  in  legal  proceedings  and  in  the  prosecution  of  offenses, 
be  faithfully  executed,"  Ponzi  v.  Fessenden.  258  U.S.  254,  262  (1922)(per 
Taft,  C.J.),  the  Department  exceeds  its  legitimate  function  in  advising  the 
President  and  all  federal  agencies  and  departments  to  be  "unfaithful"  to  the 
execution  of  the  CICA  provisions.   It  is  one  thing  for  the  Department  to 
refuse  to  defend  those  provisions  in  court  proceedings.   It  is  quite  another 
to  advise  the  entire  Executive  Branch  to  refuse  to  execute  designated 
statutory  functions. 

Rep.  Horton's  Question  6:   In  footnote  13  of  the  Chadha  opinion  [103  S.Ct. 
at  2779],  the  Supreme  Court  stated  that  "it  is  not  uncommon  for  Presidents  to 
approve  legislation  containing  parts  which  are  objectionable  on  constitutional 
grounds,"  a  statement  that  follows  an  assertion  [in  the  same  footnote]  that 
the  "assent  of  the  Executive  to  a  bill  which  contains  a  provision  contrary  to 
the  Constitution  does  not  shield  it  from  judicial  review."  Do  you  believe 
that  a  President,  when  presented  with  a  bill  which  contains  provisions  he 
believes  to  be  unconstitutional,  has  an  obligation  to  veto  the  bill? 

Answer:   In  the  absence  of  line  veto  authority,  the  President  has  no 
"obligation"  to  veto  an  entire  bill  because  certain  sections  are  thought  to  be 
invalid.  Whether  to  veto  or  not  is  a  discretionary  and  perhaps  a  political 
judgment  for  the  President  to  make.   There  are  no  general  principles  to  guide 
the  President  in  such  a  situation.  He  may  feel  that  the  overall  thrust  of  the 
bill  is  so  salutary  as  to  outweigh  the  questionable  sections;  or  he  may  feel 
quite  the  contrary.  But  the  important  point  is  that  the  President,  once  he 
decides  to  sign  the  measure  into  law,  is  bound  by  Article  II  to  faithfully 
execute  the  entire  Act,  including  the  sections  that  he  thinks  are  invalid. 
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Rep.  Morton's  Question  7;   In  the  past,  GAO  performed  Its  bid  protest 
function  based  on  Its  statutory  authority  to  settle  government  accounts:   (A) 
Are  those  two  functions  analogous,  that  Is,  can  you  say  that  the  bid  protest 
function  as  It  is  now  established  in  CICA  is  any  more  Intrusive  on  the 
functioning  of  the  Executive  Branch  than  the  settlement  of  accounts  function? 
(B)  Does  the  authority  granted  to  the  Comptroller  General  in  CICA  to  award 
costs  and  attorney  fees  present  a  question  which  is  any  more  troubling  than 
the  stay  provision  in  terms  of  its  intrusiveness  on  the  functions  of  the 
Executive? 

Answer;  As  to  (A),  the  bid  protest  function  of  the  GAO  is  no  more 
intrusive  than  its  settlement  of  accounts  function.  These  are  simply 
alternative  forms  of  delegated  authority  to  the  GAO  to  Inquire  into  and 
oversee  the  exercise  of  government  procurement  policies  and  the  expenditure  of 
procurement  appropriations,  to  the  end  of  advising  the  Congress  as  to  whether 
new  legislation  is  needed.   It  is  certainly  not  the  constitutional  function  of 
the  Executive  to  engage  in  any  procurement  practice  or  expenditure  other  than 
in  strict  accordance  with  the  direction  of  Congress  —  which  in  this  instance 
means  in  accordance  with  the  challenged  CICA  provisions.  As  to  (B),  the  CICA 
provision  for  awarding  costs  and  attorney  fees  is  no  more  "troubling"  than  the 
stay  provision.   Again,  the  Executive  Branch  has  no  vested  authority  to  award 
such  costs  and  fees,  except  when  specifically  authorized  by  Congress.  And  if 
Congress  deems  it  "necessary  and  proper"  to  delegate  this  function  to  the  GAO, 
rather  than  to  the  Executive  or  Judicial  Branches,  the  separation  of  powers 
doctrine  is  in  no  way  violated.  Were  it  otherwise,  much  of  the  delegation 
theory  that  underlies  modern  administrative  law  would  be  in  jeopardy.   See, 
e.g.,  Chrysler  Corp.  v.  Brown,  441  U.S.  281,  302  (1979);  Wayman  v.  Southard, 
23  U.S.  (10  Wheat.)  1,  46  (1825). 

Rep.  Horton's  Question  8;   Is  the  reference  to  the  Comptroller  General  by 
the  Supreme  Court  in  Buckley  v.  Valeo  [424  U.S.  at  128  n.  165]  of  any  value  in 
resolving  the  issue?  The  Court  said  there  that  the  Federal  Election 
Commission's  attempt  to  analogize  its  members  to  the  Comptroller  General 
failed  because  the  Comptroller  General,  unlike  the  original  members  of  the 
FEC,  is  appointed  by  the  President.   Answer;   That  reference  is  of  some  value, 
as  I  explain  in  answer  to  Rep.  Horton's  Question  3,  above.  Buckley  basically 
held  that  FEC  members,  particularly  those  appointed  by  Congress,  could  not 
constitutionally  perform  executive  functions  since  they  had  not  been  appointed 
by  the  President  and  thus  could  not  be  considered  "Officers  of  the  United 
States."  Since  the  Comptroller  General  is  appointed  by  the  President,  he  is 
constitutionally  capable  of  receiving  and  exercising  delegated  quasi-functlons 
of  a  legislative,  executive  or  judicial  nature. 
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Rep.  Horton's  Question  9;   Would  you  explain  the  significance,  if  any,  of 
the  fact  that  the  GAO ,  according  to  its  enabling  statute  is  an  instrumentality 
"independent  of  the  executive  departments"  [31  U.S.C.  §702(a)],  rather  than 
Independent  of  the  Executive  Branch?  Is  the  GAO  subject  to  direction  by  0MB? 
Answer;   As  I  explain  in  paragraph  (4)  of  Part  I  of  this  document,  the  GAO  and 
the  Comptroller  General  have  dual  roles  to  play,  confusing  those  who  compose 
neat  governmental  organization  charts.   Primarily,  the  GAO  is  an  Independent 
agency  established  by  Congress  to  aid  it  in  its  power  of  inquiry,  with 
additional  quasi-executive  and  quasi- judicial  functions  having  been  delegated 
to  it.   Hence  I  would  say  it  is  designed  to  be  independent  of  both  the 
Executive  departments  and  the  Executive  Branch,  although  I  doubt  if  there  is 
much  of  a  distlncton  to  be  made  between  "departments"  and  "Branch."  It  would 
follow  that  GAO  is  not  subject  to  direction  by  0MB,  which  I  assume  is  an 
Executive  agency. 

Rep.  Horton's  Question  10;   Are  there  any  Officers  of  the  United  States 
who  are  not  removable  by  the  President?  Answer;  Yes.   Members  of  most 
Independent  agencies,  appointed  by  the  President,  can  be  removed  only  in 
accordance  with  removal  guidelines  established  by  Congress.   As  the  Humphrey's 
Executor  case  held,  the  President  has  no  "illimitable"  power  to  remove  such 
Officers  of  the  United  States.   Professor  Corwln  has  noted  that  "the 
President's  constitutionally  illimitable  power  of  removal  reaches  only  two 
classes  of  officials:  (1)  those  whose  statutory  powers  are  ministerial  merely; 
(2)  those  who  exercise  the  President's  own  powers,  whether  of  statutory  or 
constitutional  origin."  E.  Corwln,  The  President;  Office  and  Powers, 
1787-1984.  107  (5th  rev.  ed.,  1984). 

Rep.  Horton's  Question  11;   Would  you  explain  the  basis  for  the 
presumption  of  constitutionality  afforded  Acts  of  Congress  by  the  courts,  and 
the  circumstances  in  which  the  Supreme  Court  has  found  it  inapplicable  when 
reviewing  Acts  of  Congress?  Answer;   First,  see  my  answer  to  Rep.  Horton's 
Question  2,  above.   Second,  as  I  understand  it,  this  presumption  is  based  upon 
the  following  factors;   (a)  the  high  respect  which  the  Judicial  Branch  holds 
for  the  actions  and  views  of  its  coordinate  branch,  the  Legislature;   (b)  the 
separation  of  powers  doctrine,  which  means  that  courts  will  not  lightly  tread 
upon  legislative  judgments  made  by  the  Congress;   (c)  the  notion  that  Congress 
would  not  knowingly  enact  an  unconstitutional  statute,  inasmuch  as  every 
legislator  is  presumed  to  know  and  act  within  the  law;  and  (d)  the  judicial 
doctrine  that  a  statute  should  be  invalidated  only  as  a  measure  of  last 
resort,  after  all  efforts  to  construe  the  statute  consistently  with  the 
Constitution  have  failed.   The  latter  factor,  of  course,  reflects  the  Supreme 
Court's  long-held  view  that  to  declare  an  Act  of  Congress  unconstitutional  on 
any  ground  is  "the  gravest  and  most  delicate  duty  that  this  Court  Is  called 
upon  to  perform."  Blodgett  v.  Holden,  275  U.S.  142,  148  (1927)(per  Holmes, 
J.). 

While  the  presumption  of  constitutionality  is  a  strong  one,  it  is  not 
conclusive  or  irrebuttable.  And,  as  stated  In  the  famous  footnote  4  of  United 
States  V.  Carolene  Products  Co..  304  U.S.  144,  152  (1938),  "[tjhere  may  be 
narrower  scope  for  operation  of  the  presumption  of  constitutionality  when 
legislation  appears  on  its  face  to  be  within  a  specific  prohibition  of  the 
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Constitution,  such  as  those  of  the  first  ten  amendments,  which  are  deemed 
equally  specific  when  held  to  be  embraced  within  the  Fourteenth."  Suffice  it 
to  say  that  the  challenged  CICA  provisions  do  not  on  their  face  contradict  any 
specific  provision  of  the  Constitution;  and  the  separation  of  powers  doctrine, 
which  allegedly  invalidates  these  provisions,  is  just  a  doctrine  and  not  a 
specific  constitutional  provision.  Thus  the  rebuttable  presumption  of 
constitutionality  attaches  to  the  CICA  provisions.   See,  generally,  0.  Field, 
The  Effect  of  an  Unconstitutional  Statute  4-5  (1935). 

Rep.  Morton's  Question  12;   "I  understand  that  the  FAR  regulations 
[Federal  Acquisition  Regulations]  provide  for  a  stay  of  contract  award  or 
performance  of  a  protested  procurement  similar  to  the  stay  mandated  by  CICA. 
(1)  Would  the  possibility  of  obtaining  a  Judicial  determination  of  the 
constitutionality  of  the  CICA  stay  provision  be  reduced  by  agency  compliance 
with  the  FAR  stay?   (2)  Doesn't  the  Justice  Department's  argument  in  accepting 
the  FAR  stay,  but  not  the  CICA  stay,  amount  to  this:  a  stay  legislated  by  the 
Executive  Branch  is  constitutionl  but  a  stay  legislated  by  the  Legislative 
Branch  isn't?" 

Answer;   I  must  assume  that  a  FAR  stay  is  one  voluntarily  agreed  to  by  the 
agency.   The  0MB ' s  directive  of  December  17,  1984,  in  advising  agencies  to 
disregard  the  CICA  stay  provisions,  states  that  pursuant  to  the  FAR  provisions 
"the  agency  may  voluntarily  agree  to  stay  procurements  pending  the  resolution 
of  bid  protests,  but  the  grant  of  such  a  stay  must  be  based  upon  other  valid 
autrhority  and  may  not  be  based  upon  the  Invalid  stay  provisions  of  [CICA]." 

In  answer  to  part  (1)  of  this  question,  I  would  suppose  that  an  agency's 
voluntary  agreement  to  a  FAR  stay  would  deprive  the  successful  bidder  of  any 
injury  stemming  from  a  CICA  stay,  and  thus  drain  him  of  any  standing  to  secure 
a  judicial  resolution  of  the  CICA  constitutional  problem.  As  to  part  (2)  of 
this  question,  I  would  agree  that  the  Executive  is  trying  to  argue  that  the 
Executive  Branch  can  authorize  a  stay,  but  the  Legislative  Branch  cannot. 
This  bifurcated  argument  illustrates  the  Executive's  confusion  and 
misunderstanding  of  the  constitutional  power  of  Congress  either  (a)  to  provide 
by  statute  for  a  stay  under  stated  conditions,  or  (b)  to  authorize  by  statute 
that  an  agency  or  officer  may  order  a  stay  or  voluntarily  enter  into  a  stay 
arrangement.   FAR  regulations  doubtless  owe  their  existence  to  some  statutory 
authorization;  in  no  event  do  they  represent  the  exercise  of  any  vested 
constitutional  power  of  the  Executive. 

Rep.  Horton's  Question  13;   Assuming  that  there  are  certain  circumstances 
which  would  justify  a  Presidential  assent  to  legislation  containing 
unconstitutional  provisions,  does  the  President's  obligation  under  the 
Constitution  to  "take  Care  that  the  Laws  be  faithfully  executed"  require  him 
to  implement  the  law  notwithstanding  his  belief  that  it  is  unconstitutional? 
Answer:  Yes.   The  "take  care"  clause  has  no  exceptions.   As  commentators  have 
said  many  times,  despite  a  Presidential  belief  that  a  duly  enacted  statute 
invades  Executive  powers,  he  must  comply  with  and  execute  that  statute  until 
it  is  definitively  invalidated  by  the  courts,  although  he  is  entitled  to  take 
appropriate  steps  —   other  than  by  inaction  or  refusal  to  execute  —   to 
have  the  law  tested.   See,  e.g.,  Winterton,  The  Concept  of 
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Extra-Constitutional  Executive  Power  In  Domestic  Affairs,  7  Hastings 
Constlt.L.Q.  1,  35  n.  237  (Fall  1979). 

This  Question  13  further  asks  whether  there  Is  any  viability  to  the 
statement  In  Kendall  v.  United  States.  37  U.S.  (12  Pet.)  524,  613  (1838),  that 
It  would  be  a  novel  and  "entirely  Inadmissible"  construction  of  the 
Constitution  to  contend  that  the  President's  obligation  to  see  the  laws 
faithfully  executed  implies  a  power  to  forbid  their  execution.   In  my  view, 
the  Kendall  pronouncement  is  entirely  viable  today.   It  has  never  been 
repudiated  or  questioned  by  the  Supreme  Court.   It  remains  the  most  pertinent 
remark  ever  made  by  the  Court  on  this  vital  constitutional  matter.   Finally, 
this  Question  13  also  asks  by  what  authority  and  under  what  circumstances,  if 
any,  a  President  may  forbid  implementation  of  legislation,  passed  by  Congress 
and  signed  into  law  by  that  President.   My  answer  is  that  I  know  of  no  such 
constitutional  authority,  nor  of  any  circumstances  justifying  such  action. 
That  is  precisely  what  has  happened  in  the  CICA  situation.  It  is  a  blatant 
violation  of  the  Presidential  "take  care"  obligation;  as  such  it  could  be 
considered  an  Impeachable  offense  by  the  responsible  officials. 

Rep.  Morton's  Question  lA;   "Does  it  make  any  difference  in  your  answer 
[to  the  last  part  of  Question  13]  whether  the  Act  of  Congress  in  question  was 
signed  into  law  by  the  President  refusing  to  implement  it;  that  is,  would  a 
successor  have  any  greater  authority  to  refuse  to  implement  or  defend  an  Act 
of  Congress  than  the  President  who  signed  the  measure  into  law?"  Answer;   No. 
The  President's  "take  care"  obligation  applies  equally  to  statutes  signed  Into 
law  by  that  President  or  by  a  predecessor.   There  is  no  language  in  Article  II 
that  permits  such  a  distinction. 

Rep.  Morton's  Question  15;   Congress  first  enacted  In  1978  [Pub.L.  96-132, 
§21,  93  Stat.  1049  (1978)],  a  provision  requiring  the  Attorney  General  to 
notify  each  House  of  Congress  as  to  any  case  in  which  the  Attorney  General  (1) 
establishes  a  policy  to  refrain  from  the  enforcement  of  any  law  enacted  by 
Congress,  providing  for  enforcement  by  the  Department  of  Justice,  that  the 
Attorney  General  believes  to  be  unconstitutional,  or  (2)  determines  that  the 
Department  of  Justice  will  contest,  or  will  refrain  from  defending,  in  any 
administrative  or  court  proeeding,  any  provision  of  law  enacted  by  Congress 
because  of  a  departmental  position  that  such  law  is  unconstitutional.   Can 
that  provision  be  construed  to  infer  authority  in  the  President  to  refrain 
from  defending  or  enforcing  provisions  of  law  enacted  by  the  Congress? 

Answer;   The  problem  addressed  by  this  provision  is  a  most  profound  one, 
deserving  of  full  attention  by  the  Congress.   My  immediate  answer,  however,  is 
that  no  statutory  reporting  requirement  like  this  one  can  possibly  confer 
authority  on  the  President  to  violate  his  constitutional  "take  care" 
obligation,  an  obligation  to  which  the  Attorney  General  is  equally  bound.   The 
sense  of  that  reporting  requirement  has  certainly  been  satisfied  in  this 
instance;  Congress  has  been  fully  advised  of  the  position  of  the  Department  of 
Justice  and  its  intent  to  contest  the  validity  of  the  CICA  provisions.   But 
the  mere  fact  that  such  a  report  has  been  made,  supplemented  in  this  instance 
by  the  0MB  directive  to  the  entire  Executive  Branch  to  disregard  the  law, 
serves  only  to  define  and  emphasize  the  gravity  of  the  constitutional  problems 
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created  by  the  Executive  defiance  of  the  law.   Notification  to  Congress  of  the 
Executive  position  cannot  serve  as  Congressional  approval  of-  the  patent 
violation  of  the  "take  care"  obligation,  or  as  an  authorization  for  continuing 
the  violation. 

The  intent  of  the  Attorney  General  to  contest,  or  not  defend,  the 
challenged  CICA  provisions  presents  a  secondary  issue  that  I  have  not  here 
addressed.   But  even  assuming  that  such  a  position  is  consistent  with  the 
constitutional  and  statutory  duties  of  the  Department  of  Justice,  the 
announced  intention  and  directive  to  ignore  and  decline  to  execute  those 
provisions  create  a  separation  of  powers  crisis  of  the  first  magnitude.  And 
the  suggestion  of  the  Department  that  its  position  will  enhance  the  likelihood 
of  a  quick  Judicial  resolution  of  the  constitutional  challenge  thrown  down  by 
the  Department  belies  an  appreciation  of  the  true  role  of  the  Executive  in 
enforcing  the  laws  of  the  land.   The  erroneousness  of  the  poslton  advanced  by 
the  Department  has  been  best  expressed  some  time  ago  in  3  Willoughby,  The 
Constitutional  Law  of  the  United  States  1503-04  (2d  ed.  1929): 

In  the  first  place,  the  President  does  not  stand  upon  the  same  footing  as 
regards  the  Constitution,  as  does  the  private  citizen.   The  President  is 
an  agent  selected  by  the  people,  for  the  express  purpose  of  seeing  that 
the  laws  of  the  land  are  executed.   If,  upon  his  own  judgment,  he  refuse 
to  execute  a  law  and  thus  nullifies  it,  he  is  arrogating  to  himself 
controlling  legislative  functions,  and  laws  have  but  an  advisory, 
recommendatory  character,  depending  for  power  upon  the  good-will  of  the 
President.  ...  It  is  the  duty  or  privilege  of  a  private  citizen  to 
refuse  obedience  to  a  law,  if,  upon  careful  consideration  and 
investigation,  he  considers  it  to  be  unconstitutional,  but  he  does  so  at 
his  own  risk,  and  if  he  is  wrong  he  must  abide  by  the  legal  consequences. 
Then,  too,  only  his  particular  interest  is  directly  Involved.   If, 
however,  it  be  said  that  the  President  also  refuses  his  obedience  at  his 
own  risk,  namely  the  danger  of  impeachment  and  possible  subsequent  civil 
or  criminal  prosecution,  the  reply  is  that,  in  the  first  place,  a  refusal 
on  his  part  to  execute  the  law  nullifies  it  in  all  its  applications  for 
all  people;  and  in  the  second  place,  that  impeachment  is  not  a  check.   As 
an  Instrument  for  checking  unconstitutional  action  on  the  part  of  the 
President,  impeachment  has  been  found  too  cumbersome  [and]  not  [to]  be 
greatly  feared. 

/Respectfully  submitted,    / 

Eugen^  Gressman 

Professor  of  Constitutional  Law 
School  of  Law,  University  of 

North  Carolina 
Chapel  Hill,  N.  C.   27514 
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Mr.  Brooks.  We  want  to  thank  you  gentlemen  for  coming  down 
and  for  making  a  substantial  contribution  to  this  hearing.  That  is 
what  it  is  all  about.  We  appreciate  it,  thank  you. 

The  committee  will  recess  until  we  go  vote.  When  we  return,  we 
will  hear  from  the  Honorable  Karen  Hastie  Williams.  Thank  you. 

[Recess  taken.] 

Mr.  Brooks.  Our  next  witness  is  Karen  Hastie  Williams,  chair- 
man of  the  Legislative  Liaison  Committee,  public  contract  law  sec- 
tion of  the  American  Bar  Association. 

She  is  also  a  partner  with  Crowell  &  Moring  here  in  Washington, 
and  the  former  Administrator  of  the  Office  of  Federal  Procurement 
Policy,  Office  of  Management  and  Budget. 

Ms.  Williams  is  appearing  with  George  M.  Coburn,  who  is  with 
Sachs,  Greenebaum  &  Tayler.  He  is  a  former  chairman  of  the 
public  contract  law  section  of  the  ABA.  Mr.  Coburn  was  originally 
scheduled  to  appear  as  a  separate  witness,  but  in  the  interest  of 
time,  I  asked  both  Ms.  Williams  and  Mr.  Coburn  to  appear  togeth- 
er. It  is  my  pleasure  to  have  you  with  us.  Your  prepared  state- 
ments which  are  excellent  will  be  made  a  part  of  the  record.  The 
other  material  that  you  have  attached  to  your  statement,  Ms.  Wil- 
liams, will  also  be  made  a  part  of  the  record.  I  would  appreciate 
your  comments  at  this  time. 

We  will  start  with  you,  Ms.  Williams. 

STATEMENT  OF  KAREN  HASTIE  WILLIAMS,  CHAIRMAN,  LEGISLA- 
TIVE LIAISON  COMMITTEE,  SECTION  OF  PUBLIC  CONTRACT 
LAW,  AMERICAN  BAR  ASSOCIATION 

Ms.  Williams.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to 
appear  before  the  committee  this  morning  representing  the  Ameri- 
can Bar  Association  and  to  provide  this  committee  with  our  views 
on  the  constitutionality  of  the  Competition  in  Contracting  Act  as  it 
applies  to  the  bid  protest  procedures  of  the  General  Accounting 
Office. 

The  American  Bar  Association  has  testified  several  times  in 
recent  years  on  the  need  for  codifying  in  statute  the  authority  of 
the  GAO  in  the  bid  protest  arena. 

The  prior  statements  that  I  have  attached  to  my  prepared  re- 
marks indicate  that  the  ABA  believes  that  it  is  constitutional  for 
the  GAO  to  exercise  its  bid  protest  authority. 

I  will  summarize  our  position,  Mr.  Chairman,  in  the  interest  of 
time  and  then  respond  to  any  questions  you  may  have.  The  Comp- 
troller General  has  summarized  the  position  of  the  Justice  Depart- 
ment so  I  will  not  belabor  that  point. 

For  us  the  beginning  and  the  end  of  the  discussion  with  respect 
to  the  constitutionality  of  the  provisions  of  the  CICA  focus  on  the 
authority  of  the  Comptroller  General  as  he  acts  in  the  bid  protest 
arena. 

Is  the  administration  correct  to  say  that  he  is  purely  a  legislative 
officer? 

We  believe  the  answer  is  clearly  no.  The  popular  perception  of 
the  GAO  as  an  arm  of  the  Congress  does  not  answer  the  legal,  con- 
stitutional question  that  you  and  Mr.  Horton  addressed  earlier. 
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The  place  of  the  GAO,  within  the  Federal  hierarchy  of  the  three 
branches,  the  appointive  process  for  the  Comptroller  and  the 
nature  of  the  functions  that  he  performs  in  deciding  bid  protests  to 
our  mind  are  far  more  important  indicia,  indicia  which  point  to  the 
conclusion  that  this  new  statute  will  pass  constitutional  muster. 

As  the  chairman  has  noted,  it  is  the  courts,  and  only  the  courts, 
in  our  democratic  system  that  are  the  final  arbiters  of  the  issue  of 
constitutionality. 

I  will  highlight  for  you,  however,  the  elements  that  we  believe 
support  the  constitutionality  of  the  CICA. 

First,  the  GAO's  enabling  statute  states  that  the  Comptroller  is 
independent  of  the  executive  departments  and  not  dependent  on 
the  executive  branch.  Congress  clearly  did  not  want  a  Comptroller 
General  who  was  under  the  thumb  of  the  executive  departments  to 
then  audit  their  accounts. 

The  Comptroller  General  was  charged  with  the  responsibility  of 
overseeing  Federal  expenditures  and  reporting  to  the  Congress  as 
well  as  to  the  executive  branch  on  these  issues. 

Next,  the  appointive  process  for  the  Comptroller  and  for  his 
deputy  also  belie  the  characterization  of  the  Justice  Department 
that  he  is  purely  a  legislative  officer.  He  is  appointed  by  the  Presi- 
dent with  the  advice  and  consent  of  the  Senate,  just  like  the  other 
officers  of  the  United  States. 

Indeed,  the  Supreme  Court  has  specifically  distinguished  the 
Comptroller  General  from  the  Federal  Election  Commission  ap- 
pointments and  other  appointments  that  it  finds  violative  of  the 
separation  of  powers  doctrine. 

The  statutory  provisions  on  removal  of  the  Comptroller  do  not 
transform  him  into  a  legislative  officer.  The  law  establishes  a  role 
for  the  Congress  to  play  in  the  removal  process,  but  does  not  pur- 
port to  exclude  the  President  from  this  removal  process. 

Third,  I  would  note  that  the  executive  status  assumed  by  the 
Comptroller  in  performing  certain  public  accounting  functions  has 
long  been  recognized.  For  over  60  years,  the  Comptroller  has  served 
an  important  role  in  the  bid  protest  arena,  derived  from  his  statu- 
tory authority  to  settle  public  accounts.  This  function  was  lodged 
initially  in  the  Department  of  the  Treasury,  but  was  transferred  to 
the  Comptroller  by  the  President  in  the  Budget  and  Accounting 
Act  of  1921,  an  act  with  which  this  committee  is  intimately  fami- 
lar. 

The  courts  have  recognized  that  the  Comptroller's  action  in  the 
bid  protest  arena  is  a  form  of  prospective  approval  or  disapproval 
of  certain  payments  by  Government  departments  or  other  agencies. 

To  me,  Mr.  Chairman,  these  indicia  point  to  the  inevitable  con- 
clusion that  the  Comptroller  General,  when  acting  on  bid  protests, 
is  an  officer  of  the  United  States  and  is  performing  an  executive 
function. 

Accordingly,  there  can  be  no  breach  under  those  circumstances 
of  the  doctrine  of  separation  of  powers.  I  would  be  glad,  Mr.  Chair- 
man, to  entertain  any  questions  that  the  committee  may  have  after 
Mr.  Coburn  makes  his  statement. 

I  would  say  that  Mr.  Coburn  has  provided  yeoman  service  to  the 
public  contract  law  section,  but,  as  you  noted,  he  is  appearing 
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today  as  a  private  practitioner  in  the  area  of  Government  contracts 
with  which  he  has  long  been  acquainted. 
[Ms.  WilHams'  prepared  statement  follows:] 
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STATEMENT  OF 

KAREN  HASTIE  WILLIAMS 

on  behalf  of  the 

AMERICAN  BAR  ASSOCIATION 

Mr.  Chairman  and  Members  of  the  Subcommittee; 

My  name  is  Karen  Hastie  Williams.   I  am  Chairman  of  the  Leg- 
islative Liaison  Committee  of  the  Public  Contract  Law  Section  of 
the  American  Bar  Association  (ABA). 

I  appear  before  you  today,  as  the  representative  of  John 
Shepherd,  President  of  the  ABA,  to  express  the  ABA's  views  on  the 
constitutionality  of  the  Competition  in  Contracting  Act  ("CICA")-*-^ 
which  authorizes  specific  actions  by  the  General  Accounting  Office 
to  enforce  its  jurisdiction  over  the  area  of  bid  protests.   We 
commend  you  and  your  subcommittee  for  holding  oversight  hearings 
on  this  important  procurement  reform  legislation  to  monitor  its 
effective  implementation  within  the  Executive  Branch. 

In  July,  1984,  the  American  Bar  Association  issued  the  fol- 
lowing statement: 

"The  American  Bar  Association  has  long  sup- 
ported providing  a  general  basis  for  the  Gen- 
eral Accounting  Office  bid  protest  functions. 
The  question  of  the  constitutionality  of  these 
procedures  was  raised  in  conjunction  with  the 
consideration  of  similar  legislation  in  1977. 
At  that  time  the  ABA  concluded  that  this  pro- 
cedure is  'entirely  within  the  legislative 
power  of  Congress  to  enact.'   We  believe  that 
the  bid  protest  procedures  contained  in  title 
7  of  the  Deficit  Reduction  Act  signed  by  the 
President  .  .  .  are  constitutionally  sound." 

For  the  information  of  the  subcommittee  I  have  attached  to  my 

prepared  Statement  copies  of  earlier  ABA  testimony  on  this 

subject.   (See  Attachment  1). 


J^    Public  Law  98-369,  98  Stat.  494  (1984)  (31  U.S.C. 
SS  3551-3556. 


95 


Constitutionality  of  the  GAP  Bid  Protest  Procedures 

A.  Introduction 

Despite  the  best  efforts  of  the  Congress,  government  procure- 
ment law  remains  a  mixture  of  technical  regulations  and  procedures 
which  defy  simple  explanation  to  the  layman  and  indeed  to  most 
lawyers.   It  is  rare,  therefore,  that  procurement  law  issues  rise 
to  constitutional  proportions.   In  the  case  of  the  Competition  in 
Contracting  Act,  however,  the  Department  of  Justice  ("DOJ")  and 
the  President,  have  asserted  that  the  GAO  bid  protest  procedures 
in  the  Competition  in  Contracting  Act  provide  an  unconstitutional 
delegation  of  executive  power  to  an  officer  of  an  agency  of  the 
Legislative  Branch,  i.e.,  the  Comptroller  General  and  the  GAO.   A 
brief  s\ammary  of  the  GAO  bid  protest  provisions  is  a  useful 
starting  point  for  analyzing  their  constitutionality. 

B.  Summary  of  GAO  Bid  Protest  Provisions 

The  CICA  bid  protest  provisions  serve  two  purposes.   First, 
they  codify  the  GAO's  long-standing  role  as  a  forum  in  which  bid 
protests  may  be  brought.   Second,  the  bid  protest  provisions 
strengthen  substantially  the  powers  that  the  GAO  has  exercised 
over  bid  protests. 

Prior  to  enactment  of  the  CICA,  agencies  could  award  a  con- 
tract notwithstanding  a  protest  if  it  was  found  to  be  "advantage- 
ous to  the  Government"  to  do  so.   Federal  Acquisition  Regulation 
1  14.407-{a) (b) (4) ( iii)  (1984)  ("FAR").   Agencies  were  encouraged 
to  suspend  performance  if  the  contract  had  already  been  awarded. 
FAR  H  14.407(a) (c) .   Under  the  new  CICA  legislation,  however, 
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award  may  not  be  made  after  a  GAO  protest  is  brought  unless  the 
head  of  the  procuring  agency  finds  that  "urgent  and  compelling 
circumstances  which  significantly  affect  the  interest  of  the 
United  States  will  not  permit  waiting  for  [the  Comptroller 
General's  decision]."   CICA  S  2741(a)  (31  U.S.C.  S  3553(c)(2)). 

If  a  protest  is  brought  within  ten  days  of  award,  performance 
is  to  be  suspended  unless  "performance  of  a  contract  is  in  the 
best  interest  of  the  United  States."   CICA  S  2741(a)  (31  U.S.C. 
S  3553(d)(2)).   If  performance  is  allowed  to  continue,  the  Comp- 
troller General  is  to  rule  on  the  merits  of  the  proposal  and  "rec- 
ommend" appropriate  relief  without  regard  to  cost  or  disruption 
from  terminating  the  contract.   CICA  S  2741(a)  (31  U.S.C. 
S  3554(b)(2)).   The  Comptroller  General's  decision  is  to  be  issued 
within  90  working  days  from  the  date  the  protest  was  submitted, 
unless  he  states  in  writing  the  reasons  of  the  specific  circum- 
stances of  the  protest  require  a  longer  period.   CICA  S  2741(a) 
(31  U.S.C.  S  3554(a)).   An  accelerated  procedure  is  also  estab- 
lished in  the  legislation  for  resolving  "suitable"  protests  within 
45  days.  Id. 

In  other  words,  if  the  CICA  provisions  are  strictly  enforced, 
contractors  now  should  automatically  be  granted  the  equivalent  of 
a  preliminary  injunction  upon  filing  a  pre-award  protest,  with  a 
heavy  burden  on  the  government  for  the  injunction  to  be  lifted. 

The  bid  protest  provisions  were  originally  contained  in  H.R. 
5184,  sponsored  by  Representatives  Jack  Brooks  and  Frank  Horton, 
the  Chairman  and  Ranking  Minority  Member,  respectively,  of  both 
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the  House  Government  Operations  Conunittee  and  its  Legislation  and 
National  Security  Subcommittee. 

The  bill  was  reported  from  subcommittee  but  was  never  acted 
on  by  the  full  House.   It  was  discussed  and  included,  however,  as 
a  subtitle  of  the  Deficit  Reduction  Act  of  1984,  when  S.338,  the 
Senate  companion  bill  to  H.R.  5184,  was  added  by  Senator  Cohen  to 
the  tax  bill  and  sent  to  conference  with  the  House. 

Representative  Brooks  was  appointed  to  the  Conference 
Committee  and  succeeded  in  having  the  bid  protest  provisions  from 
H.R.  5184  added  to  the  deficit  reduction  legislation. 

The  Administration  Position  on  Unconstitutionality  of 
the  GAP  Provisions 

The  Department  of  Justice  early  expressed  its  concerns  about 

the  constitutionality  of  the  H.R.  5184  bid  protest  provisions.^ 

At  the  time,  H.R.  5184  had  been  reported  out  of  Rep.  Brooks' 

subcommittee  and  was  awaiting  action  by  the  full  committee.   41 

FCR  679,  866.   Because  the  final  version  of  the  bid  protest 

procedures  enacted  in  the  CICA  differ  somewhat  from  those  of  H.R. 

5184,  some  of  the  DOJ  objections  were  alleviated;  however,  several 

H.R.  5184  provisions  that  caused  concern  to  the  DOJ  are  contained 

in  the  CICA  and  fuel  the  Administration's  constitutional 

challenge.-i^ 


-^    See  letter  of  April  20,  1984  from  Assistant  Attorney  General 
Robert  A.  McConnell  to  Rep.  Brooks.   ("McConnell  Letter") 
(Attachment  2).   42  FCR  122-24. 

^        See  letter  of  November  21,  1984  to  Honorable  George  Bush  from 
Attorney  General  William  French  Smith  ("Smith  Letter") 
(Attachment  3) . 
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The  Department  raised  two  principal  objections  of  continuing 
relevance,  after  stating  its  initial  conclusion  that  the  Comp- 
troller General  is  an  officer  of  the  Congress.-^ 

First,  Justice  asserted  that  the  bid  protest  provisions  would 
grant  to  the  GAO,  a  legislative  body,  the  power  to  delay  perma- 
nently some  agency  contracts  and  thus,  analytically,  create  a  sit- 
uation similar  to  the  "committee  approval"  or  "legislative  veto" 
process  struck  down  in  INS  v.  Chadha.-^   The  DOJ  reasoning  on  the 
application  of  Chadha  has  been  rather  cryptic  and  confusing.   The 
DOJ  suggested  that  the  "legislative  veto"  problem  could  arise  if 
the  Comptroller  General  used  his  authority  under  H.R.  5184, 
S  204(c)  (now  CICA  S  2741(a)  (31  U.S.C.  S  3554))  to  justify  a  time 
extension  beyond  the  90-day  statutory  period  and  continued  to  do 
so  indefinitely. 

A  second  tenet  of  this  argument  was  that  the  bid  protest  pro- 
vision violated  Chadha,  because,  unlike  a  constitutionally- 
permissible  requirement  to  report  an  agency  action  to  Congress  and 
delay  the  action  for  a  statutorily  predetermined  period  of  time 
("report  and  wait"),-^  the  CICA  would  permit  the  GAO  to  render 
decisions  before  the  45-  or  90-day  statutory  limit  contained  in 
the  CICA  provision  and  thereby  shorten  the  statutory  waiting 
period.   Vesting  such  discretion  in  the  GAO  to  affect  agency 


^        McConnell  Letter,  supra,  at  1;  Smith  Letter,  supra,  at  2-3. 

■^    462  U.S.  919  (1983)  ("Chadha") . 

i/    Sibbach  y.  Wilson,  312  U.S.  1  (1941):   Chadha,  462  U.S.  at 
941  n.9  (citing  Sibbach  v.  Wilson) . 
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procurements  (even  though  such  action  would  only  lie  "recommenda- 
tions" and  would  presumably  be  welcomed  by  the  Executive  Depart- 
ments) violated  Chadha,  contended  the  DOJ. 

A  third  tenet  of  this  argument  was  the  position  that  the  bid 
protest  procedures  also  differ  from  a  "report  and  wait"  process 
because  there  was  no  direct  relationship  between  the  GAO  bid  pro- 
test review  and  the  legislative  process. 

Second,  the  Justice  Department  argued  that  the  purported 
grant  of  authority  to  the  Comptroller  General  to  award  protest 
costs,  including  attorneys  fees  (and  presumably  the  bid  and 
proposal  costs  provision  added  to  the  CICA  later  in  legislative 
process),  which  awards  "shall  be  paid  promptly"  by  the  agency, 
CICA  S  2741(a)  (31  U.S.C.  S  3554(c)),  was  an  unconstitutional 
grant  of  either  executive  or  judicial  authority  to  a  legislative 
body,  citing  Buckley  v.  Valeo.-^ 

ABA  Position  on  Constitutionality 

The  Administration's  objections  rest  largely  on  the  conclu- 
sion that  the  Comptroller  General  is  exclusively  "an  officer  of 
the  Legislative  Branch",  heading  an  agency  that  is  "independent  of 
the  executive  branch.  "-S^   As  such,  the  Com-ptroller  General  cannot 
"exercise  executive  or  judicial  authority  without  violating  the 
doctrine  of  separation  of  powers."-^ 


^         424  U.S.  1  (1976)  . 

^        McConneil  Letter  at  1, 

^         Id. 
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In  this  regard,  the  Administration  points,  in  particular,  to 
the  Comptroller's  statutory  authority  to  dismiss  frivolous  pro- 
tests, which  dismissal  operates  to  lift  the  statutory- imposed  stay 
on  contract  awards  or  (in  certain  instances)  performance.-*-^ 
Exercise  of  such  authority  by  a  "legislative  officer,"  the 
Administration  asserts,  violates  the  separation  of  powers 
principles  regarding  legislative  vetos  established  in  Chadha, 

supra. ^"^^ 

For  the  ABA,  the  starting  (and  ending)  point  of  the  relevant 
inquiry  is  the  status  of  the  Comptroller  when  he  acts  on  bid 
protests.   Is  the  Adminsitration  correct  to  say  that  he  is  purely 
a  "legislative  officer?"   We  believe  that  the  answer  is  clearly 
"No."   The  popular  perception  of  the  GAO  as  an  "arm  of  Congress" 
does  not  answer  the  constitutional  question.   The  place  of  the  GAO 
in  the  federal  hierarchy,  the  appointive  process  for  the  Comp- 
troller, and  the  nature  of  the  functions  he  performs  in  deciding 
bid  protests  are  far  more  important  indicia  —  indicia  which  point 
to  the  conclusion  that  the  new  statute  should  pass  constitutional 
muster.   While  the  courts  must  be  the  final  arbiter  of  this  issue, 
I  would  now  like  to  highlight  each  of  the  elements  that  I  have 
just  mentioned  in  support  of  our  position. 


-i-^   Smith  Letter,  supra,  at  6-7.   The  Comptroller  General's 

limited  authority  to  extend  the  90-day  decision  period  is  put 
in  the  same  category. 

-t-L/   462  U.S.  at  939. 
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First,  the  GAO's  enabling  statute  states  that  the  Comptroller 
is  independent  of  the  "executive  departments,"  not  independent  of 
the  "[Elxecutive  [B] ranch.  "-J--^   Congress  clearly  did  not  want  a 
Comptroller  General  who  was  under  the  thumb  of  the  very  executive 
departments  whose  operations  he  was  charged  to  audit.   At  the  same 
time,  however,  the  law  does  not  make  the  Comptroller  totally 
independent  of  each  and  every  element  of  the  Executive  Branch. 
For  example,  the  Comptroller  must  respond  directly  to  the  Presi- 
dent when  the  Chief  Executive  requests  information  on  the  work  of 
the  GAO  or  on  expenditures  and  account ing.-*-^^ 

Second,  the  appointive  process  for  the  Comptroller  (and  his 
Deputy)  belies  his  characterization  as  a  purely  "legislative 
officer."  He  is  appointed  by  the  President,  with  the  advice  and 
consent  of  the  Senate,  just  like  other  "Officers  of  the  United 
States.  "J-^   Indeed,  the  Supreme  Court,  in  Buckley  v.  Valeo,-i-^ 
specifically  distinguished  the  Comptroller  from  Federal  Election 
Commission  appointments  that  it  found  violative  of  the  separation 
of  powers  doctrine.   The  statutory  provisions  on  removal  of  the 
Comptroller  do  not  transform  him  into  a  "legislative  officer." 
The  law  establishes  a  role  for  the  Congress  in  the  removal  process 
but  does  not  purport  to  exclude  the  President  from  his  traditional 
role.   Some  have  seriously  questioned  the  constitutional  validity 


J^  31  U.S.C.  702(a). 

^^  31  U.S.C.  719(a),  (f ). 

-t-i^  31  U.S.C.  703(a)(1). 

-!-^  424  U.S.  at  128  n.l65. 
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if  Congress  sought  to  claim  exclusive  removal  power  over  the 
Comptroller  —  or  any  other  "Officer  of  the  United  States.-*-^ 

Third,  the  executive  status  assumed  by  the  Comptroller  in 
performing  certain  public  accounting  functions  has  long  been 
recognized.   The  Comptroller's  bid  protest  role  derives  from  his 
statutory  authority  to  settle  public  accounts  —  a  function 
originally  performed  in  the  Department  of  the  Treasury  itself  and 
delegated  by  the  President  to  the  Comptroller.   Indeed,  the  courts 
have  recognized  that  the  Comptroller's  action  on  a  bid  protest  is 
a  form  of  prospective  "approval  or  disapproval  of  payments  made  by 
Government  departments  and  other  agencies,  "-i-^-/   As  such,  it  is  "an 
executive  function  and  in  performing  it  the  Comptroller  General 
acts  as  a  member  of  the  Executive  Branch  of  Govenrment .  "-*--^ 

All  these  indicia  point  to  the  conclusion  that  in  acting  on 
bid  protests  the  Comptroller  functions  as  an  "Officer  of  the 
United  States,"  performing  an  executive  function.   As  such,  there 
can  be  no  breach  of  the  separation  of  powers  and  the  line  of 
argument  adopted  by  the  Administration  becomes  inapposite. 

Finally,  let  me  add  my  own  personal  view  on  the  application 
of  Chadha  here.   Assume  for  the  sake  of  this  discussion  that  the 


J-^   See  e.g. ,  H.  Mansfield,  The  Comptroller  General  —  A  Study  in 
FHe  Law  and  Practice  of  Financial  Administration  90  (1939); 
61  Cong.  Rec.  990-992  (1921)  (remarks  of  Congressman 
Connally) . 

-LiV  See  United  States  ex  rel.  Brookfield  Construction  Company  v. 
Stiwart,  234  F.  Supp.  94,  99,  100  (D.D.C.),  ajl^d,  229  FT?g~ 
753  (D.C.  Cir.  1964). 

JJ^   Id. 
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Comptroller  is  acting  as  a  legislative  officer.   The  Comptroller's 
discretion,  in  effect,  to  extend  any  stay  period  is  intended  by 
CICA  to  be  extremely  limited.   The  statute's  legislative  history 
makes  that  clear. J-^   There  is  no  doubt  that  Congress  itself 
certainly  has  the  authority  to  create  a  "waiting  period"  in  excess 
of  90  days.   Moreover,  nothing  in  Chadha  suggests  that  an  action 
"shortening"  such  a  period  is  unconstitutional.   Finally,  the 
statute  gives  the  executive  agency  authority  to  award  the 
challenged  contracts  (or  continue  performance)  by  making  certain 
waiver  findings. -^-^   Under  these  circumstances,  even  if  the 
Comptroller  were  acting  as  a  legislative  officer,  I  would  conclude 
that  the  principles  of  Chadha  are  not  transgressed. 

Conclusion 

Review  of  the  judicial  and  statutory  precedents  leads  us  to 
conclude  that  the  Comptroller  General  can  exercise  the  bid  protest 
mandate  and  enforce  the  statutory  authority  granted  by  CICA  with- 
out violation  of  the  separation  of  powers  doctrine  of  the 
Constitution. 

Mr.  Chairman,  I  would  be  happy  to  respond  to  any  questions 
from  members  of  the  Subcommittee. 


^^   See  H.  Rep.  No.  861,  98th  Cong.,  2d  Sess.  1436  (1984) 
^^   31  U.S.C.  3553(c),  (d) , 
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Mr.  Chairman  and  Members  of  the  Subcommictee,  my 
name  is  0.  S.  Hiestand  and  I  am  the  Chairman  of  the  Public 
Contract  Law  Section  of  the  American  Bar  Association.   I 
also  am  a  partner  in  the  law  firm  of  Morgan,  Lewis  and 
Bockius. 

With  me  are  David  L.  Hirsch,  Chairman-Elect  of  the 
Public  Contract  Law  Section,  American  Bar  Association,  and 
Paul  G.  Dembling,  Chairman  of  the  Section's  Federal  Acquisi- 
tion Regulation  (FAR)  Council.   Mr.  Hirsch  is  Senior  Corpo- 
rate Counsel,  Norris  Industries.   Mr.  Dembling  is  a  partner 
in  the  law  firm  of  Schnader,  Harrison,  Segal  and  Lewis,  and 
was  formerly  General  Counsel  of  NASA  and  GAO,  respectively. 

We  are  appearing  today  on  behalf  of  the  American 
Bar  Association,  and  are  pleased  to  have  this  opportunity  to 
discuss  the  Federal  procurement  process. 

The  Public  Contract  Law  Section  and  the  ABA  have 
been  active  for  a  number  of  years  in  regard  to  needed  re- 
forms in  Federal  procurement.   I  might  add  that  Mr.  Hirsch, 
Mr.   Dembling  and  I,  as  well  as  other  members  of  the  Sec- 
tion, were  personally  involved  in  the  study  of  Federal 
procurement  conducted  by  the  Commission  on  Government 
Procurement  (COGP).   Mr.  Hirsch  was  a  member  of  one  of  the 
Study  Groups;  Mr.  Dembling  was  a  principal  advisor  to  the 
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Comptroller  General  of  the  United  States,  a  tDember  of  the 
Commission;  and  I  was  General  Counsel  to  the  COGP . 

The  COGP  was  established  by  the  Congress  in  1969 
to  study  the  Federal  procurement  process  and  to  make 
recommendations  to  Congress  for  improving  procurement  by  the 
Executive  Branch.    P.L.  91-129.    The  statute  provided  for 
a  bipartisan  twelve  member  Commission  which,  in  addition  to 
the  Comptroller  General,  included  members  of  the  House  and 
Senate,  officials  of  the  Executive  Branch,  and  public  mem- 
bers selected  by  the  Congress  and  the  President.   E.  Perkins 
Mcguire  was  chairman  of  the  COGP,  and  then  Congressman  Chet 
Holified  was  vice  chairman.   Senator  Lawton  Chiles  was  a 
member  of  the  COGP.   In  December  1972  the  COGP  submitted  a 
four  volume  report  containing  149  recommendations  for 
improving  Federal  procurement. 

The  Statutory  Framework  For  Procurement 

A  basic  recommendation  of  the  COGP  was  the  need  to 

*/ 
reform  the  statutory  framework  for  Federal  procurement. 

That  need  is  as  great  today  as  it  was  in  1972  when  the  COGP 

made  its  report.   The  existing  basic  procurement  statutes  -- 

Armed  Services  Procurement  Act  (ASPA)  and  Federal  Property 

and  Administrative  Services  Act  (FPASA)  --  are  inconsistent 


_^/    Report  of  the  Commission  on  Government  Procurement 
(Dec.  1972)  ,  Vol.  1 ,  p.  15. 
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in  significant  areas  and  place  restraints  on  the  methods  of 
procurement  that  have  adverse  effects.   Some  agencies  are 
either  exempt  or  have  authority  to  exempt  themselves  from 
requirements  of  the  FPAS  Act.   In  addition,  there  are  many 
piecemeal  statutes  that  apply  to  the  procurement  process  and 
are  scattered  throughout  the  U.S.  Code.   The  COGP  study 
indentified  some  4,000  statutes  relating  to  procurement  by 
Federal  agencies.   That  was  eight  years  ago.   That  number  is 
much  larger  now. 

Since  the  COGP  report  there  have  been  several 
bills  introduced  to  establish  a  single,  government-wide 
procurement  statute.   The  principal  bills  in  the  Senate  were 
S.  3005  (1976),  S.  1264  (1977),  and  S.  5  (1979). 

After  careful  study  the  Public  Contract  Law 
Section  sponsored  a  resolution  to  the  ABA  House  of  Delegates 
in  1976  endorsing  the  concepts  and  goals  of  S.  3005.   We 
sponsored  a  similar  resolution  in  1977  on  S.  1264.   The  ABA 
House  of  Delegates  adopted  both  resolutions  and  we  testified 
on  S.  1264.   I  have  copies  of  these  resolutions  and  the  ABA 
testimony  on  S.  1264,  and  respectfully  request  that  they  be 
inserted  in  the  record. 

Senate  bill  S.  1264,  as  well  as  S.  5,  created 
basic  policies  and  procedures  for  procurement  by  all  execu- 
tive agencies,  provided  guidance  on  acquisition  methods,  and 
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endorsed  the  issuance  of  a  single  seC  of  impleiaenCing 
regulations . 

The  existing  statutes  provide  that  negotiation  is 
an  exception  to  "formal  advertising"  and  do  not  distinguish 
between  competition  and  sole  source  negotiation.   As  a 
result,  many  procurements  are  classified  as  negotiated  (with 
a  derogatory  implication)  when  in  fact  they  were  awarded 
after  very  intense  competition.   The  bills  referred  to  above 
removed  the  stigma  presently  attached  to  the  competitive 
negotiation  method  of  contracting  and  authorized  both 
competitive  sealed  bidding  and  competitive  negotiation  in 
accordance  with  stated  criteria.   They  also  established  pre- 
cise criteria  for  sole  source  awards. 

The  competitive  negotiation  method  is  a  desirable, 
and  even  preferable,  method  of  procurement  in  many  cases. 
It  increases  the  opportunity  for  businesses  to  offer  differ- 
ent products  and  services,   which  provides  more  opportunity 
for  the  government  to  assess  what  will  adequately  fulfill 
the  government's  needs.   It  can  provide  more  assurance  that 
the  government  and  the  supplier  have  a  good  understanding  of 
what  the  contractor  is  to  furnish  and  what  the  government 
will  pay  for. 

Some  of  the  criticisms  of  the  competitive  negotia- 
tion method  would  be  dissipated  if  a  more  descriptive  label 
were  used.   This  method  of  procurement  involves  the 
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submission  of  sealed  proposals  which  the  government  can 
accept  without  any  discussion  if  it  so  chooaes.   Normally, 
however,  the  government  evaluates  the  proposals;  selects 
those  that  it  considers  in  a  competitive  range;  has 
discussions  with  those  proposers;  requests  "best  and  final" 
offers  and  makes  the  award  on  the  basis  of  which  proposal  is 
most  advantageous  to  the  government,  price  and  other  factors 
considered.   If  factors  other  than  price  are  to  be 
considered,  they  must  be  identified  in  the  Government's 
request  for  proposals. 

We  believe  a  better  and  more  accurate  label  for 
this  method  of  procurement  is  the  "competitive  sealed  pro- 
posal" method  of  procurement. 

While  the  Senate  bills  I  have  referred  to  did  not 
provide  the  total  answer  to  needed  reforms,  they  were  a 
major  step  in  the  right  direction.   We  continue  to  support 
the  concepts  of  these  bills  as  basic  to  the  reform  of  the 
Federal  procurement  process. 

In  addition,  we  recommend  that  the  legislation 
establishing  a  statutory  framework  for  procurement  should 
a)  apply  to  nonappropriated  fund  activities  and  government 
corporations,  b)  cover  leasing  of  and  improvements  to  real 
property,  and  c)  proscribe  auctioneering  techniques.   The 
reasons  for  these  recommendations  are  stated  in  the  attached 
ABA  testimony  on  S.  1264. 
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We  also  suggest  that  Congress  consider  including 
in  such  legislation  policies  to  be  followed  in  the  procure- 
ment of  major  systems.   These  acquisitions  involve  very 
significant  utilization  of  government  resources.   There  has 
been  a  continued  and  growing  concern  regarding  the  manage- 
ment of  major  systems  acquisitions  despite  energetic,  con- 
scientious efforts  by  Federal  agencies  to  improve  their 
procurement  procedures. 

0MB  Circular  A-109,  which  establishes  major  sys- 
tems acquisition  policies  for  the  Executive  Agencies, 
addresses  requirements  for  stating  needs  and  program  objec- 
tives in  "mission"  terms  rather  -han  equipment  terms; 
exploration  of  alternative  system  design  concepts; 
establishing  clear  lines  of  authority,  responsibility,  and 
accountability;  and  for  communications  with  the  Congress. 

We  believe  there  is  room  to  improve  0MB  Circular 
A-109,  and  also  that  the  fundamental  policies  for  these 
acquisitions  should  be  embodied  in  the  statutory  framework 
for  procurement. 

OFFICE  OF  FEDERAL  PROCUREMENT  POLICY 


The  first  recommendation  of  the  COGP  was  for  the 
creation  of  an  office  in  the  Executive  Office  of  the 
President  to  serve  as  a  central  government  policy  office  for 
procurement.   As  you  know,  the  Congress  did  create  the 
Office  of  Federal  Procurement  Policy  the  (OFPP)  in  1974 
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(P.L.  93-400).   The  Administrator,  a  Presidential  appointee 
with  the  advice  and  consent  of  the  Senate,  was  charged  with 
responsibility,  among  other  things,  for  prescribing 
policies,  regulations,  procedures,  and  forms  to  be  fol- 
lowed by  executive  agencies  in  the  procurement  of  goods  and 
services.   The  Act  required  the  Administrator  to  keep 
Congress  informed  of  OFPP's  activities,  and  to  notify  the 
Congress  in  advance  of  issuing  major  policies  or  regula- 
tions.  The  intent  was  to  establish  the  Administrator  as  the 
focal  point  in  the  Executive  Branch  for  procurement  policy 
and  for  coordination  with  the  Congress. 

In  1978  OFPP  embarked  on  a  project  to  develop  a 
set  of  Federal  Acquisition  Regulations  (FAR)  which  would  re- 
place the  Defense  Department's  Defense  Acquisition  Regula- 
tions (DAR)  and  the  General  Services  Administration  Federal 
Procurement  Regulations  (FPR) ,  which  are  applicable  to  most 
of  the  civilian  agencies.   The  FAR,  to  the  extent  permis- 
sible under  existing  statutes,  would  be  applicable  to  all 
Federal  Executive  agencies . 

The  ABA  Board  of  Governors  authorized  the  Public 
Contract  Law  Section  to  provide  comments  on  the  proposed 
FAR.   (At  the  1981  Mid-year  meeting,  the  ABA  Board  of 
Governors  extended  this  special  authority  through  December 
1981  .) 
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Over  the  past  two  and  one-half  years  the  Section 
has  devoted  considerable  resources  to  the  OFPP  FAR  project, 
and,  in  addition  to  technical  comments,  has  stressed  the 
need  for  basic  reforms  in  the  Federal  procurement  process 
along  the  lines  recommended  by  COGP  and  the  Senate  bills 
referred  to  above.   We  have  attempted  to  provide  construc- 
tive criticism  on  the  draft  FAR  because  this  project  is  very 
important  to  iizproving  the  Federal  procurement  process.   V7e 
have  assembled  a  set  of  the  Section's  responses  to  OFPP  on 
the  draft  FAR  chapters  and  subchapters  which  have  been 
issued  for  public  comment,  and  would  be  glad  to  make  it 
available  to  the  Subcommittee. 

In  1979  the  Congress  amended  the  OFPP  charter 
(P.L.  96-83)  by  removing  its  authority  to  issue  procurement 
regulations  and  directing  the  OFPP  to  develop  a  Uniform 
Procurement  System  (UPS)  and  a  central  management  system  to 
implement  and  enforce  the  UPS.   Pending  the  enactment  of 
legislation  implementing  the  UPS,  OFPP  is  authorized  with 
the  concurrence  of  the  Director  of  the  Office  of  Management 
and  Budget  (0MB),  to  issue  "policy  directives,"  which  are 
mandatory  on  the  executive  departments  and  agencies.   The 
Director  of  0MB  is  authorized  to  rescind  agency  procurement 
regulations  that  are  inconsistent  with  such  policy  direc- 
tives.  Public  law  96-83  also  requires  that  all  policy 
directives  proposed  by  OFPP  be  submitted  in  advance  to  the 
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Congress,  and  exempts  the  procurement  of  Automatic  Data 
Processing  (ADP)  equipment  and  services  from  OFPF/OMB  policy 
directives. 

While  the  stated  purpose  of  the  amendments  was  to 
redirect  the  focus  of  OFPP's  activities,  there  has  been  con- 
cern that  the  changes  would  impair  the  ability  of  OFPP  to 
bring  into  existence  a  single  set  of  Federal  procurement 
regulations  and  to  exercise  the  overall  direction  of 
procurement  policy  as  originally  intended.   These  concerns 
were  reinforced  by  the  fact  that  Congress  extended  the  life 
of  OFPP  for  only  three  years  --  from  October  10,  1979. 

We  strongly  supported  the  establishment  of  the 
OFPP,  and  continue  to  believe  this  office  is  a  vital  link  in 
improving  the  Federal  procurement  process.   The  need  for 
better  control  over  procurement  policies,  and  a  mechanism  to 
advise  Congress  on  procurement  legislation,  are  even  more 
important  today  than  when  the  COGP  made  its  recommendation 
to  establish  an  OFPP  in  1972. 

We  hope  this  Subcommittee  will  carefully  study  the 
proper  role  and  functions  of  OFPP  when  legislation  on  the 
UPS  is  being  considered. 

Uniform  Procurement  System 

As  we  have  noted,  the  Congress  has  directed  OFPP 
to  develop  a  Uniform  Procurement  System  and  submit  legisla- 
tion later  this  year  to  implement  it.   During  October  1980 
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OFPP  submitted  an  initial  proposal  for  the  .UPS  in  accordance 
with  P.L.  96-83.~ 

Not  surprisingly,  there  are  differences  of  opinion 
with  regard  to  that  proposal. 

The  legislation  mandating  the  development  of  a  UPS 
does  not  define  exactly  what  is  intended.   The  legislative 
history  merely  states  that  OFPP  is  to  develop  "  a  comprehen- 
sive and  innovative  system  that  incorporates  all  elements 
and  stages  of  the  acquisition  process."  House  Report  No.  96- 
178,  p.  8. 

Some  of  the  criticisms  with  regard  to  the  UPS  have 
been  generated  by  use  of  the  wore  "uniform."   In  this 
connection,  it  is  interesting  to  note  that  the  legislative 
history,  while  generally  referring  to  a  uniform  system  in 
describing  what  OFPP  should  address,  refers  to  components  of 
a  "unified  system."    We  believe  many  of  the  conceptual 
difficulties  about  a  UPS  would  be  overcome  if  the  _U  in  UPS 
meant  Unified  rather  than  Uniform. 

Such  a  change  in  nomenclature  should  have  no  sub- 
stantive effect  on  what  the  system  consists  of,  but  it  would 


^/    Recently  the  OFPP  announced  a  plan  for  developing  a  new 
proposal. 

_^/    House  Report  No.  96-178  states  the  OFPP  should  address 
"the  following  components  of  a  unified  system"  : 
Statutes,  regulations,  work  force,  and  research  ,  p.  9. 
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be  more  compatible  with  the  well  recognized  need  to  provide 

flexibility  in  the  implementation  and  orientation  of  the 

*/ 
system. 

Procurement  is  a  dynamic  process.   The  kinds  of 
goods  and  services  needed  by  Federal  agencies  have  changed 
and  will  continue  to  do  so.   The  marketplace  and  forms  of 
competition  for  obtaining  needed  goods  and  services  have 
changed  considerably,  and  are  likely  to  change  in  the 
future.   Accordingly,  it  is  counter  productive  to  have 
detailed  statutory  prescriptions  on  how  to  conduct  procure- 
ment.  As  new  procurement  techniques  evolve,  the  procurement 
agencies  need  the  flexibility  to  utilize  them  in  accordance 
with  established  criteria.   Procurement  is  not  an  end  in 
itelf,  but  is  a  means  to  enable  the  agencies  to  accomplish 
their  functions. 

To  allow  the  procurement  process  to  operate  effi- 
ciently and  economically,  the  statutory  base  should 
enunciate  only  basic  policies  and  requirements  which  are 
uniform  and  applicable  across  the  board.   The  implementation 
of  these  policies  and  requirements  should  be  controlled 
through  a  central  organization  that  is  separate  from  the 


V    Recently  the  OFPP  has  suggested  it  might  use  the  phrase 
"Federal  Procurement  System"  in  lieu  of  Uniform  Pro- 
curement System.   We  think  the  new  phrase  is  an  appro- 
priate title  for  the  procurement  system  Congress  has 
mandated  OFPP  to  develop. 
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procurement  agencies,  but  composed  of  experts  in  procure- 
ment.  This  is  the  role  for  which  OFPP  was  originally 
created.   By  enacting  a  policy-oriented  procurement  statute 
and  re-establishing  OFPP's  directive  authority  to  issue 
regulations,  we  can  have  a  unified  procurement  system  with 
flexibility  to  achieve  efficiency  and  economy  in  procure- 
ment. 

Central  Management  System 

P.L.  96-83  also  directed  OFPP  to  develop  a  central 
management  system  to  implement  and  enforce  the  UPS.   Again, 
the  legislative  history  provides  little,  if  any,  guidance  as 
to  exactly  what  the  Congress  intended.   The  concept  of  two 
systems  is  confusing  since  the  procurement  process  involves 
the  authorities  for  and  restrictions  on  procurement,  as  well 
as  the  organizational  responsibilities  and  resources  for 
contracting  and  for  administering  contracts.   In  other 
words,  they  are  all  integral  parts  of  a  procurement  system. 

UPS  Components 

As  noted  earlier,  the  legislative  history  of  P.L. 
96-83  identifies  four  components  of  the  "UPS":   statutes, 
regulations,  work  force  and  research.   These  identified  com- 
ponents of  the  UPS  are  basically  intertwined  and  need  to  be 
dealt  with  together.   However,  we  are  concerned  that  the 
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mandate  levied  on  OFPP  by  P.L.  96-83  disregards  the  reviews 
and  progress  already  made  in  these  areas. 

There  is  a  need  to  consider  how  existing  statutes 
affect  the  procurement  process,  and  adopt  a  statutory  frame- 
work that  permits  innovation  and  provides  flexibility.   The 
COG?  conducted  such  an  examination  and  made  recommenda- 
tions.  We  suggest  Congress  should  build  on  this  base  and 
not  delay  action  pending  another  examination. 

A  means  for  controlling  regulations  and  assuring 
consistency  in  the  application  of  the  statutes  among  the 
various  contracting  agencies  is  a  vital  link  in  the 
system.   The  mechanism  of  achieving  this  objective  now 
exists  in  the  OFPP. 

Well  trained  and  competent  people  are  vital  to 
government  procurement.   No  system  will  provide  efficient 
and  economical  procurement  without  this  element.   Again,  the 
COGP  report  identified  the  shortcomings  and  made  recommenda- 
tions.  Although  some  progress  has  been  made,  the  basic  pro- 
blems still  exist. 

Over  the  years  government  procurement  has  more  and 
more  become  an  adversary  relationship.   Contracts  represent 
a  legal  relationship  to  sell  and  buy.   But  they  do  not  have 
to  --  and  should  not  --  create  an  adversary  relationship  be- 
tween the  contracting  parties.   Both  parties  should  be 
expected  to  abide  by  the  terms  of  their  contract.   However, 
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it  does  not  serve  the  public  interest  to  create  contract 
terms  and  conditions,  and  contract  administration  practices, 
that  cause  companies  to  shun  government  contracts  or  engage 
in  vexatious  litigation.   Better  training  of  government 
procurement  personnel  and  more  opportunities  for  career 
development  can  assist  in  eliminating  these  problems. 

Planned  research  in  connection  with  the  procure- 
ment process  to  identify  problems  or  potential  problems  and 
to  propose  solutions  has  been  sporadic  and  not  very  effec- 
tive.  The  Federal  Acquisition  Institute  represents  a  new 
effort  in  this  direction  which  should  be  encouraged. 

Training  of  p.ersonnel  and  research,  of  course, 
require  money.   We  suggest  the  Congress  should  examine 
whether  the  funds  available  for  these  situations  are 
adequate  to  achieve  the  objectives. 

Comments  On  Selected  Substantive  Areas 


Socioeconomic  statutes.   The  COGP  recommended  that 
Congress  re-examine  the  socioeconomic  policies  that  are 
implemented  through  the  Federal  procurement  process,  and 
consider  other  means  for  accomplishing  the  basic 
objective."   The  COGP  identified  39  statutes  in  that 
category.   In  the  succeeding  ten  years,  the  number  has 
continued  to  grow. 


*/    COGP  Report  (1972),  Vol.  1,  pp.  111-124, 
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Some  of  these  requirements  were  established  before 
the  development  of  sophisticated  cost  principles,  improved 
techniques  for  analyzing  cost  and  pricing  data,  and  the 
existence  of  government  audit  capabilities.   Some  were 
enacted  in  response  to  economic  conditions  that  do  not  now 
exist.   The  monetary  value  for  application  of  some  of  the 
statutes  is  unrealistically  low  in  relation  to  the  change  in 
the  value  of  the  dollar  from  the  time  they  were  enacted. 
This  has  tended  to  extend  the  requirements  to  many  small 
contracts  which  were  exempt  when  the  requirements  were 
enacted.   To  avoid  this  situation  in  the  future.  Congress 
may  want  to  consider  a  means  of  "indexing"  to  maintain 
applicability  at  a  constant  level. 

The  Congress  also  should  examine  how  the  Depart- 
ment of  Labor  (DOL)  implements  the  statutes  under  its 
jurisdiction  that  impact  procurement  --  namely,  the  Davis- 
Bacon  Act,  the  Contract  Work  Hours  and  Safety  Standards  Act, 
and  the  Service  Contract  Act. 

In  the  past  DOL  has  issued  or  proposed  revisions 
to  regulations  implementing  these  statutes  that  were 
questionable  as  a  matter  of  law,  and  have  imposed  or  would 
result  in  burdensome  requirements  on  the  procurement 
process.   In  1976  and  1978  the  ABA  adopted  resolutions 
urging  the  Congress  to  amend  the  Service  Contract  Act  to 
correct  certain  abuses  under  DOL's  actions.   Last  year  the 
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ABA  adopted  another  resolution  opposing  a  number  of  revi- 
sions to  the  DOL  regulations  under  these  statutes.   Copies 
of  these  resolutions  are  attached. 

While  we  recognize  these  matters  are  the  primary- 
responsibility  of  another  Committee,  we  are  calling  them  to 
your  attention  because  of  their  impact  on  Federal  procure- 
ment.  One  of  the  problems  in  assuring  that  Federal  procure- 
ment is  efficient  and  economical  is  the  fact  that  jurisdic- 
tion over  legislation  affecting  the  procurement  process  is 
divided  among  several  Committees  of  the  House  and  the 
Senate. 

Statute  of  limitations  on  claims  by  the 
government.   We  have  previously  suggested  that  Congress 
should  adopt  a  statute  of  limitations  on  claims  by  the 
government  against  its  contractors.   With  the  passage  of 
Public  Law  87-653,  "Truth-in-Pricing, "  and  Public  Law  93- 
379,  "Cost  Accounting  Standards",  the  government  can  reach 
back  into  a  completed  contract  many  years  after  completion 
of  deliveries  and  file  a  claim  against  the  contractor. 
Although  the  audit  clause  in  government  contracts  limits  the 
government's  right  to  audit  to  three  years  after  date  of 
final  payment,  the  audit  report  setting  forth  the  grounds 
for  a  claim  might  languish  for  three  or  four  years  before  a 
contracting  officer  issues  a  final  decision  which  can  be 
appealed.   A  contractor's  ability  to  submit  a  claim  against 
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the  government  under  a  contract  provision,  on  the  other 
hand,  is  forever  closed  once  the  contractor  accepts  final 
payment  or,  under  a  cost  reimbursement  type  contract,  once  a 
contractor  waives  its  right  to  such  claims  against  the 
government. 

A  statute  of  limitations  on  government  claims  is 
needed  to  reduce  the  significant  burden  of  record  keeping 
and  to  compel  the  initiation  of  government  claims  while  the 
witnesses  are  still  available  and  the  evidence  is  reasonably 
fresh  in  the  minds  of  the  witnesses  for  both  parties. 

Unsolicited  proposals.   The  COGP  recommended  that 
the  government  eliminate  restraints  which  discourage  the 
generation  and  acceptance  of  innovative  ideas  through 
unsolicited  proposals.   We  supported  that  recommendation  and 
have  previously  proposed  the  adoption  of  legislation  that 
would  authorize  the  use  of  unsolicited  proposals,  and  permit 
the  award  of  contracts  to  those  whose  proposals  are  suffi- 
ciently unique  to  justify  acceptance  by  the  government. 
This  is  particularly  true  in  the  high  technology  arena. 

Bid  and  award  protests;  rights  of  judicial 
review.   Title  VII  of  S.  1264  expressly  established  the 
General  Accounting  Office  (GAO)  as  a  forum  for  deciding  bid 
and  award  protests,  and  established  criteria  for  the 
handling  of  such  protests.   The  ABA  endorsed  that 
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proposal.   We  still  believe  it  is  sound,  and  urge  the  sub- 
committee to  examine  this  aspect  of  Federal  procurement. 

The  Comptroller  General  and  his  staff  have  55 
years  of  experience  in  adjudicating  bid  and  award 
protests.   As  the  Court  of  Appeals  has  stated,  the  GAO  has  a 
non  partisan,  objective  view  towards  the  procurement  de^_- 
sions  under  challenge  that  could  never  be  achieved  by  the 
contracting  agencies. 

However,  the  authority  for  GAO's  role  is  not 
expressly  provided  for  by  statute;  it  has  no  power  to  compel 
the  contracting  agencies  to  respond  to  a  protest;  to  award 
bid  an^  proposal  costs;  or  to  bind  the  contracting  agencies 
to  comply  with  its  decisions.   From  time  to  time,  various 
Attorneys  General  have  raised  constitutional  questions  as  to 
the  GAO's  authority  in  this  area.   In  our  opinion  placing 
this  power  in  GAO  does  not  contravene  the  separation  of 
powers  doctrine. 

In  supporting  the  establishment  of  GAO  in  this 
role,  we  disagreed  with  one  aspect  of  Title  VII.   As 
drafted,  that  Title  made  a  GAO  decision  binding  on  both  the 
contracting  agency  and  the  party  filing  the  protest.   The 
proposed  protest  procedure  contemplated  an  informal  type  re- 
view although  GAO,  under  criteria  set  forth  in  the  bill, 
could  conduct  a  formal  hearing,  including  the  issuance  of 
subpoenas.   Because  there  was  no  guarantee  of  a  trial-type 
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hearing  before  GAO,  we  recommended  that  GAO  decisions  be 
made  binding  only  on  the  contracting  agency,  and  that  other 
interested  persons  (e.g.,  protester,  party  awarded  the  con- 
tract) have  the  right  to  a  de  novo  review  in  Federal  court. 
Payment  of  interest  by  the  government  on  overdue 
bills.   We  also  direct  your  attention  to  Section  511  of 
S.  1264  which  would  have  required  the  government  to  pay 
interest  on  payments  due  to  contractors  for  more  than  30 

days. 

The  government  routinely  uses  a  contract  provision 
adding  interest  on  overdue  payments  owed  by  a  contractor  to 
the  government.   However,  there  is  no  requirement  that  the 
government  pay  interest  on  delinquent  payments  to  contrac- 
tors.  This  can  have  a  serious  financial  impact  on  contract- 
ors --  particularly  small  business  contractors.   Unfortu- 
nately, the  government  sometimes  adopts  a  policy  of  delaying 
payments  for  its  own  budgetary  reasons.   In  other  situa- 
tions, invoices  are  not  processed  promptly  because  there  is 

*/ 
no  penalty  for  late  payments."   ^'Jhatever  the  reason. 


V   The  GSA  Board  of  Contract  Appeals  recently  held  the 

government  was  liable  under  the  Contract  Disputes  Act 
of  1978  (P.L.  95-563)  for  interest  on  the  late  payment 
of  routine  vouchers.   Capital  Security  Services,  Inc., 

GSBCA  No.  5722,  BCA  %  (    )-      However,  this 

decision  is  not  binding  on  other  agency  BCAs ,  does  not 
establish  a  universal  rule  for  the  start  of  interest, 
and  is  dependent  on  the  conversion  of  a  voucher  to  a 
claim  for  purposes  of  the  Act.  ^.  Alum  Contractors, 
Inc.,  ASBCA  No.  237929,  79-2  BCA  1  12199;  Rob'ert 

(Continued) 
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failure  Co  pay  what  is  due,  on  tine,  adversely  affects  the 
contractor  involved  and  creates  a  bad  impression  with  those 
who  do  business  with  the  government. 

Multi-year  contracts.   S.  1264  contained  a  provi- 
sion authorizing  multi-year  contracts  (not  to  exceed  five 
years)  for  goods  and  services  when  appropriations  were 
available  and  adequate  for  payment  of  the  first  year,  and 
the  need  for  such  goods  or  services  was  reasonably  firm  and 
continuing. 

At  present  only  some  agencies  have  such 
authority.   The  GAO  has  consistently  held  that  the  multiyear 
procurement  method  cannot  be  used  where  appropriations  are 
limited  to  current  fiscal  year  requirements.   Although  DOD 
has  statutory  authority  for  certain  kinds  of  multi-year  con- 
tracts, its  authority  is  subject  to  restraints  which  reduce 

*/ 
Its  ability  to  use  this  method  of  procurement.     Multi-year 

procurement  would  save  the  U.S.  taxpayers  millions  of  dol- 
lars each  year. 

We  supported  the  multi-year  contract  provisions  of 

S.  1264,  and  recommend  that  the  Subcommittee  consider  the 


Builders,  Inc.,  ASBCA  No.  24101,  80-1  BCA  1  14402.   See 
Spriggs  and  Churchill  "Recovery  of  Interest  Under  the 
Contract  Disputes  Act  for  Government  Delay  in  Making 
Routine  Payments,"  Contract  Management,  April  1981. 

Jj[_/  Recently  a  bill  was  introduced  in  the  House  to  permit 
the  DOD  to  use  multi-year  procurement  contracts  under 
less  restrictive  conditions. 
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need  for  an  across-the-board  authorization  to  permit  multi- 
year  contracting  by  all  Federal  agencies.   Multi-year 
procurement  would  save  the  U.S.  taxpayers  millions  of  dol- 
lars each  year.   In  this  connection,  the  Model  Procurement 
Code  for  State  and  Local  Governments  adopted  by  the  ABA  in 
1979  includes  a  provision  for  multi-year  contracts. 

Suspens ion/Debarmen t .   The  procedures  for  dis- 
qualifying or  excluding  persons  or  firms  from  government 
contracts  and  from  federally  assisted  projects  because  of 
alleged  fraud  or  business  crimes,  violation  of  various 
socio-economic  laws  or  policies,  or  for  unsatisfactory  per- 
formance need  to  be  reviewed.   There  is  a  bewildering  hodge- 
podge of  inconsistent  statutes,  regulations  and  procedures 
that  govern  what  is  generally  referred  to  as  "suspension" 
and  "debarment"  of  government  contractors. 

A  company  can  be  suspended  for  a  "temporary" 
period  pending  completion  of  an  investigation  and  such  legal 
proceedings  as  may  ensue.   During  the  suspension  period  the 
company  is  not  entitled  to  bid  on  a  government  contract  or 
be  eligible  for  a  subcontract.   The  DAR  and  FPR  permit  a 
company  to  be  suspended  for  up  to  18  months  pending  the 
bringing  of  a  case  by  the  Department  of  Justice.   Although 
the  suspended  company  may  request  a  hearing,  the  government 
can  refuse  to  hold  a  hearing.   A  company  also  can  be  debar- 
red from  holding  a  government  contract  or  subcontract  for  a 
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specified  period  of  tirae  after  an  opportunity  for  a 
hearing.   In  some  cases  the  statutes  mandate  a  fixed,  man- 
datory debarment  period,  e.g. ,  3  years  for  violations  of  the 
Davis-Bacon,  Service  Contract,  and  Buy  American  Acts.   In 
other  situations,  the  debarment  period  is  discretionary,  but 
may  not  exceed  3  years.   While  certain  debarment  sanctions 
must  be  observed  by  all  agencies,  some  need  not  be;  e.g.,  -- 
a  fraud  debarment  by  one  agency  is  not  binding  on  other 
agencies  which  may  continue  to  do  business  with  that  debar- 
red firm.   In  addition,  agency  debarment  procedures  often 
lack  basic  procedural  safeguards,  including  the  right  to  a 
trial-type  hearing  to  resolve  disputed  facts. 

A  special  committee  of  the  Public  Contract  Law 
Section  has  been  studying  the  problems  associated  with  the 
present  suspension  and  debarment  procedures.   We  hope  to 
have  later  this  year  the  report  of  the  special  committee 
together  with  its  recommendation  for  reforming  the  suspen- 
sion and  debarment  procedures. 

Conclusion 

Mr.  Chairman,  the  subject  of  Federal  procurement 
is  very  complex.   It  concerns  business  relationships  as  well 
as  legal  relationships,  and  is  governed  by  literally  thou- 
sands of  statutes,  regulations,  procedures,  handbooks  and 
manuals. 
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There  is  a  basic  need  to  recognize  that  procure- 
ment is  not  an  end  in  itself,  but  should  function  to  enable 
the  government  to  obtain  goods  and  services  that  will 
satisfy  user  requirements  at  fair  and  reasonable  prices. 
There  are  legitimate  restrictions  and  conditions  that  should 
apply  to  Federal  procurement  because  public  funds  are  in- 
volved.  But  there  also  is  a  need  to  avoid  imposing  restric- 
tions and  conditions  that  impede  marketplace  competition, 
cause  prospective  suppliers  to  shun  government  contracts,  or 
unnecessarily  increase  the  cost  of  goods  and  services  to  the 
government. 

We  hope  our  statement  and  identification  of  some 
of  the  specific  areas  of  concern  will  be  helpful  in  your 
consideration  of  procurement  reform  legislation. 

Mr.  Chairman,  we  will  be  glad  to  respond  to  any 
questions  you  or  members  of  the  Subcommittee  may  have. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

The  American  Bar  Association  appreciates  this  opportvinity 
to  present  this  statement  on  S.126A,  the  proposed  Federal 
Acquisition  Act  of  1977.   I  am  Roy  S.  Mitchell,  Chainnan  of 
the  aba's  Public  Contract  Law  Section,  and  I  have  been  authorized 
to  present  ABA's  views  on  this  important  legislation. 

With  me  today  are  David  L.  Hirsch,  senior  corporate  counsel 
of  Norris  Industries,  Inc.,  who  is  chairman  of  the  Section's 
Ad  Hoc  Committee  to  Study  S.1264,  and  0.  S.  Hiestand  of  the  law 
firm  of  Morgan,  Lewis  &  Bockius,  also  a  member  of  the  ad  hoc 
committee.   The  other  member  of  the  ad  hoc  committee,  George  M. 
Ccburr.  cf  the  law  firm  of  vom  Baur,  Cobum,  Simmons  &  Turtle, 
is  unable  to  be  here  today. 

The  views  presented  to  you  today  are  a  distillation  of  an 
effort  which  spanned  18  months  and  includes  the  input  of  hundreds 
of  attorneys  who  practice  in  the  field  of  public  contract  law. 

The  report  of  the  ad  hoc  committee  has  been  reviewed  on 
four  different  occasions  by  the  Council  of  the  Public  Contract 
Law  Section  at  public  meetings  held  throughout  the  United  States. 
In  addition,  each  of  the  various  committees  of  the  Section  have 
been  provided  an  opportiinity  to  comment  on  the  report.   Finally, 
other  sections  of  the  American  Bar  Association  were  given  the 
opportunity  to  review  the  position  prior  to  its  approval  by 
the  Board  of  Governors  of  the  American  Bar  Association  on 
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July  11,  1977.   A  copy  of  the  resolution  approved  by  the  Board 
of  Governors  is  attached  to  this  statement. 

Before  lavinching  on  a  discussion  of  changes  we  suggest, 
I  would  like  to  take  this  opportunity  to  state  that  the  American 
Bar  Association  endorses  the  concepts  and  the  goals  expressed 
in  S.1264.   On  behalf  of  the  American  Bar  Association  we  would 
like  to  thank  Senator  Chiles  and  his  staff  for  the  fine  effort 
which  resulted  in  S.1264. 

The  following  is  a  summary  of  the  principal  areas  of 
S.1264  in  which  changes  are  recommended.   The  Section's  report, 
which  was  the  basis  for  Board  of  Governors  action,  is  attached 
to  these  prepared  remarks.   The  report  covers  the  points 
stressed  in  my  oral  statement  and  also  includes  additional 
drafting  revisions  that  we  believe  will  further  improve  the  bill. 

The  bill  as  now  drafted  represents  a  major  step  forward 
in  the  improvement  of  the  procurement  process.   The  American  Bar 
Association  believes  that  the  expected  improvement  in  the  pro- 
curement process  reflected  in  S.1264  should  apply  to  all  branches 
of  government.   As  currently  drafted,  only  the  executive  branch 
is  included  tinder  the  bill.   If  good  procurement  practices  must 
be  followed  by  the  executive  branch  then  surely  Congress  must 
require  that  good  procurement  practices  must  be  followed  by  the 
legislative  and  judicial  branches.   We  recommend  that  S.1264  be 
modified  to  include  the  legislative  branch  and  the  judicial 
branch.   In  order  to  avoid  any  potential  argvmient  that  the  Office 
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of  Federal  Procurement  Policy  would  be  establishing  regulations 
for  the  legislative  and  judicial  bamches ,  it  is  recommended 
that  the  statute  provide  that  all  regulations  issued  by  the 
Office  of  Federal  Procurement  Policy  be  endorsed  by  the  Comptroller 
General  of  the  United  States,  or  his  designee,  when  its  regula- 
tions are  applicable  to  the  legislative  branch  and  by  the  Chief 
Justice  of  the  Supreme  Court,  or  his  designee,  when  its  regula- 
tions are  applicable  to  the  judicial  branch.   We  also  recommend 
that  ail  non- appropriated  fvind  activities  and  wholly- owned 
government  corporations  be  included  in  those  activities  which 
are  subject  to  the  requirements  of  S.1264.   If  the  procurement 
practices  required  by  the  Federal  Acquisition  Act  of  1977  protect 
the  United  States  taxpayer  when  appropriated  funds  are  expended, 
then  those  practices  should  protect  the  taxpayer  who  contributes 
Lo  non- appropriated  fimds  and  who  is  impacted  by  the  activities 
of  wholly-owned  government  corporations. 

Members  of  the  American  Bar  Association  recognize  that  the 
federal  government  leases  considerable  office  space  to  house  its 
employees.   Leasing  by  the  federal  government  of  improvements 
to  real  property  should  also  come  within  the  requirements  of 
S.1264.   As  currently  drafted,  the  leasing  of  office  space  by  the 
federal  government  has  been  excluded.   We  can  find  no  legitimate 
purpose  for  excluding  such  activities  from  the  dictates  of  this 
fine  legislation,  and,  therefore,  recommend  that  the  leasing  of 
improvements  by  the  federal  government  be  made  subject  to  the 
requirements  of  the  legislation. 
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At  present,  the  bill  (Section  101(a))  provides  that  property 
and  services  will  be  acquired  in  accordance  with  the  policies 
of  Section  2  and  will  utilize  one  of  the  procurement  methods 
authorized  in  Section  101(a).   We  endorse  the  policies  contained 
in  Section  2.   However,  we  believe  it  is  \jnwise  to  commingle 
these  policy,  statements  with  the  description  of  procurement  methods, 

The  legislation  places  severe  restrictions  on  the  use  of 
single  source  procurement.   These  restrictions  were  included  in 
the  bill  in  order  to  reduce  the  amount  of  single  source  procure- 
ment which  occiors  each  year.   We  are  concerned  that  the  so-called 
"cure"  included  in  the  bill  is  worse  than  the  "sickness".   The 
legislation  requires  the  procuring  activity  to  solicit  the 
marketplace  even  though  it  is  known  in  advance  that  an  award 
will  be  made  to  only  one  contractor.   This  approach  will  require 
potential  contractors  to  prepare  proposals  at  their  own  expense 
even  though  there  is  no  possilibity  that  an  award  will  be  made 
to  any  contractor  other  than  the  one  the  procuring  agency  knows 
will  obtain  the  award  prior  to  the  time  the  proctiring  agency 
solicited  the  other  proposals.   As  an  illustration,  if  it  is 
determined  by  the  procuring  activity  that  it  must  retain  a 
specific  contractor's  production  capability  during  peacetime 
in  order  that  the  contractor's  capability  will  be  available 
during  wartime,  seeking  proposals  from  other  contractors  who  do 
not  have  this  capability  would  be  an  expense  the  other  contractors 
would  be  required  to  endure  without  any  possibility  of  reward. 
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Furthermore,  it  is  likely  that  these  other  contractors  will 
object  to  this  procedure  and  will  hold  up  the  award  to  the 
chosen  contractor  whose  mobilization  base  the  government  seeks 
to  protect.   We  believe  that  by  publicly  advertising  the  name 
of  the  sole  source  contractor  and  the  amount  of  the  award  prior 
to  making  the  award  other  potential  contractors  can  object  and 
be  heard  and  that  testing  the  marketplace  at  the  expense  of  all 
potential  contractors  is  a  serious  mistake.  We  recommend  that 
the  Office  of  Federal  Procurement  Policy  be  instructed  by  the 
legislation  to  establish  regulations  which  will  indicate  the 
specific  reasons  for  single  source  procurement.   These  reasons 
should  include  national  emergency,  where  time  will  not  permit 
competition,  protection  of  the  mobilization  base,  research  and 
development,  just  to  name  a  few.   We  believe  that  sole  source 
procurement  is  not  bad  per  se  and  that  properly  implemented 
regulations  issued  by  OFPP  will  reduce  the  amount  of  sole  source 
procurement  and  achieve  the  objectives  of  the  legislation. 

The  use  of  competitive  negotiating  as  an  alternative  method 
of  procurement  is  recognized  in  S.1264.   We  strongly  support 
this  change  in  the  existing  procurement  statutes.   Competitive 
negotiation  is  an  important  procurement  tool  for  many  types  of 
sophisticated  and  complex  purchases.   This  method  of  procurement 
strengthens  competition  and  is  cost  effective  by  providing 
full  opportunity  for  bidders  to  know  what  the  govern- 
ment wants  and  for  the  government  to  better  understand  exactly 
what  a  supplier  is  proposing. 
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However,  as  presently  drafted,  S.1264  does  not  permit 
negotiations  on  price  of  technical  proposals.  Written  or  oral 
discussions  are  permitted  only  for  the  purpose  of  obtaining 
needed  clarification  on  extension  of  offers. 

These  limitations  were  imposed  in  order  to  prevent  auc- 
tioneering and  technical  transfusion.   The  limitations  prevent 
the  contracting  officer  from  obtaining  any  information  from  the 
other  offerors  and  limits  actxoal  negotiation  to  discussions 
with  the  low  offeror.  There  are  many  times  when  offerors  should 
be  permitted  to  discuss  their  proposal  prior  to  making  their 
best  and  final  offer.   A  good  technical  proposal  might  be  rejected 
because  a  slight  modification  could  not  be  made.   We  recommend 
that  technical  transfusion  and  auctioneering  be  forbidden  by 
the  statute  and  that  negotiations  be  permitted  with  all  offerors 
when  the  procuring  officials  believe  that  negotiations  are 
warranted.   Both  auctioneering  and  technical  transfusion  can 
be  severely  limited  if  not  stopped  by  detailed  regulations  issued 
by  OFPP. 

We  also  recommend  a  revision  to  provide  more  flexibility 
in  the  use  of  "total  cost"  evaluations  and  functional  specifi- 
cations.  The  present  mandatory  requirements,  we  believe,  are 
impractical,  would  be  too  costly,  and  could  prohibit  contracting 
based  on  a  single  approach  in  situations  where  it  is  the  best 
interest  of  the  government. 

We  recommend  two  additions  to  the  legislation  which  we  believe 
will  be  in  the  public  interest.   One  addition  deals  with  the  need 
for  a  statute  of  limitations  for  claims  by  the  government  against 
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the  contractor  xinder  a  contract  and  the  other  deals  with  vmsoli- 
cited  proposals. 

As  attorneys  for  both  the  government  and  private  industry, 
we  find  that  claims  by  the  government  against  a  contractor  under 
a  completed  contract  are  growing  in  number.   With  the  passage 
of  Public  Law  87-653,  "T^uth- in-Pricing" ,  and  Public  Law  93-379, 
the  "Cost  Accounting  Standards"  Act,  the  government  can  reach 
back  into  a  completed  contract  eight  years  after  completion  of 
deliveries  and  file  a  claim  against  the  contractor  at  either  the 
Armed  Services  Board  of  Contract  Appeals  or  some  similar  admini- 
strative tribunal.   Although  all  contracts  contain  an  audit 
clause  which  limits  the  government's  right  to  audit  to  three 
years  after  date  of  final  payment ,  the  audit  report  setting 
forth  the  grounds  for  a  claim  might  languish  for  three  or  four 
years  before  a  contracting  officer  issues  a  final  decision  which 
can  be  appealed  to  an  agency  board  such  as  the  Armed  Services 
Board  of  Contract  Appeals.   A  contractor's  ability  to  submit  a 
claim  against  the  government  under  a  contract  provision  is  for- 
ever closed  once  the  contractor  accepts  final  payment  or,  vinder 
a  cost  reimbursement  type  contract,  once  a  contractor  waives 
his  right  to  such  claims  against  the  government.   We  recommend 
that  a  four  year  statute  of  limitation  be  included  in  the  legis- 
lation.  This  four  year  period  would  commence  at  the  date  of 
final  payment  and  would  end  four  years  later.   This  approach 
would  permit  the  government  the  normal  three  years  after  date  of 
payment  for  audit  and  an  additional  year  to  prepare  and  make  its 
claim  against  the  contractor.   A  statute  of  limitations  such  as 
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the  one  we  propose  would  permit  a  contractor  to  reduct  the  volume 
of  records  he  must  retain  and  would,  of  course,  thereby  eliminate 
considerable  costs  of  record  retention.  In  addition,  the  govern- 
ment would  be  forced  to  bring  its  claim  against  a  contractor  when 
the  evidence  is  both  available  and  reasonably  fresh  in  the  minds 
of  the  parties. 

Senate  Bill  1264  contains  no  provision  which  deals  with 
unsolicited  proposals.   The  Commission  on  Government  Procurement 
stated  in  recommendation  y/7  that  the  government  should  eliminate 
restraints  which  discourage  the  generation  and  acceptance  of 
innovative  ideas  through  \insolicited  proposals.   We  believe  that 
any  acquisition  statute  should  include  a  statement  which  urges 
the  preparation  of  unsolicited  proposals  and  a  reward  to  those  con- 
tractors whose  proposals  are  sufficiently  xjnique  to  justify  accep- 
tance by  the  government .   We  recommend  that  the  reward  should 
ordinarily  be  the  award  of  a  contract  for  the  initial  procurement 
or  for  the  initial  research  and  development.   This  or  an  equivalent 
reward  should  be  to  the  source  who  prepared  the  unsolicited  pro- 
posal.  On  the  other  hand  a  unique  iinsolicited  proposal  which  is  not 
in  the  public  domain  should  be  returned  by  the  government  to  the 
offeror  when  it  ia  not  used.   The  government  should  be  forbidden 
from  taking  a  unique  idea  and  utilizing  it  to  solicit  private  indus- 
try in  general.   The  Commission  on  Government  Procurement  concluded 
that  unsolicited  proposals  were  the  primary  source  through  which 
the  government  obtains  creative  ideas  from  private  industry  for 
satisfying  the  national  needs.   Without  the  incentive  of  a 
potential  single  sovirce  award,  contractors  would  be  discouraged 
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from  investing  their  capital  and  time  in  preparing  unsolicited 
proposals . 

Finally,  as  members  of  the  bar,  we  must  speak  to  Title  VII, 
protests.   We  strongly  support  Title  VII  as  it  is  currently 
drafted  since  it  provides  the  availability  of  an  effective 
remedy  as  the  most  practicable  means  of  redressing  erroneous  or 
arbitrary  agency  actions  as  they  affect  the  elements  of  the 
acquisition  process  involving  selection  of  sources  and  award  of 
contracts.   We  recommend,  as  did  the  Commission  on  Government 
Procurement,  that  the  protest  remedy  should  be  continued  to  be 
adjudicated  administratively  by  the  Comptroller  General.   He 
and  his  staff  have  50  years  of  experience  in  adjudicating  bid 
protests.   Furthermore,  his  office  has  a  disinterestedness  in 
the  outcome  and  an  absence  of  bias  towards  the  procurement 
decision  vinder  challenge.   It  is  unlikely  that  the  contracting 
agencies  could  ever  obtain  the  public  confidence  if  the  decisions 
on  bid  protests  were  to  be  handled  within  the  agencies.   There 
would  always  be  a  fear  expressed  by  the  old  saw  of  a  "fox  guarding 
the  hen  house" . 

Senator  Chiles,  when  introducing  S.1264,  indicated  a  "wide- 
spread" dissatisfaction  with  the  GAO's  handling  and  implementa- 
tion of  protests.   We  believe  that  this  dissatisfaction  has  been 
engendered  by  an  absence  of  clear  legislative  authority  for  the 
Comptroller  General  to  perform  this  needed  corrective  role.   The 
scope  of  the  Comptroller  General's  authority  was  questioned  in 
1971  by  a  prior  Attorney  General  of  the  United  States  and  again 
recently  on  March  17,  1977  by  Attorney  General  Bell.   Given 
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these  challenges  of  legal  authority  of  the  Comptroller  General 
to  bind  the  contracting  agency  by  his  bid  protest  decision,  it 
is  remarkable  that  the  process  has  worked  as  well  as  it  has. 

According  to  the  Comptroller  General's  statistics  from  the 
decisions  during  the  period  July  1975  through  Ji:ne  1976,  of 
472  protests  decided  after  the  award  of  a  contract  to  another 
party,  the  GAO  recommended  cancellation  or  termination  of  the 
award  in  only  13  cases.   The  statistics  further  indicate  a 
substantially  higher  percentage  of  protests  being  decided  in 
favor  of  the  contractor  when  those  protests  are  decided  before 
award.   Much  of  this  apparent  imfairTiess  to  contractors  with 
meritorious  protests,  we  believe,  will  be  cured  by  the  enactment 
of  Title  VII.   Under  the  authority  of  Title  VII,  the  Comptroller 
General  will  be  able  to  compel  timely  responses  by  contracting 
agencies  to  non- frivolous  protests  and  to  prevent  contract 
awards  from  being  made  except  only  in  those  rare  cases  when  an 
agency  head  personally  finds  in  writing  "that  the  interest  of 
the  United  States  will  not  permit  awaiting  the  decision  of  the 
Comptroller  General . " 

Under  Title  VII ,  the  informal  procedure  will  permit  the 
expeditious  handling  of  the  protest.   However,  for  good  cause 
shown  and  when  there  are  material  issues  of  fact  that  the  pro- 
duction of  records  or  the  taking  of  testimony  before  the  GAO  may 
resolve,  Title  VII  permits  this  more  formal  procedure  and  even 
allows  for  subpoenas  where  appropriate.   Nevertheless,  because 
there  is  no  guarantee  of  the  opportunity  for  a  trial- type  hearing 
before  the  GAO,  we  recommend  that  the  decisions  of  the  Comptroller 
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General  be  made  binding  only  on  the  contracting  agency  thereby 
permitting  other  interested  parties  the  right  to  a  de  novo  review 
in  a  federal  court.   The  language  as  written  in  Section  703(b) 
makes  the  decision  by  the  Comptroller  General  binding  on  all 
parties.   This  language  should  be  changed  to  make  the  decision 
of  the  Comptroller  General  binding  only  on  the  contracting 
agency.   We  do  not  understand  it  to  be  congressional  intent  to 
preclude  judicial  review  at  the  request  of  a  bidder  or  contractor. 
We  strongly  believe  that  nothing  in  the  bill  or  its  history 
should  indicate  that  it  is  the  intent  of  Congress  to  preclude 
such  judicial  review. 

This  brings  us  to  the  constitutional  questions  raised  by 
Attorney  General  Bell  and  others  about  the  powers  of  Congress 
to  vest  in  the  Comptroller  General  the  authority  conferred  by 
Title  VII  to  declare  that  solicitations ,  proposed  awards  and 
awards  do  not  comport  with  law  or  regulation,  to  declare  that  a 
contract  so  awarded  shall  be  terminated  for  the  convenience  of 
the  government,  and  to  declare  the  entitlement  of  an  appropriate 
party  to  bid  and  proposal  preparation  costs,  and  to  make  such 
declarations  binding  at  least  on  the  contracting  agencies 
involved. 

We  have  considered  these  questions,  and  by  letter  to  Senator 
Chiles  as  Chairman  of  this  Subcommittee  we  shall  express  the 
opinion  that  Title  VII  is  entirely  within  the  legislative  power 
of  Congress  to  enact.   We  reach  this  conclusion  primarily  for 
the  reason  that  in  deciding  bid  protests,  as  in  settling  public 
accounts  under  Sections  304  and  305  of  the  Budget  and  Accounting 
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Act  of  1921  (31  U.S.C.  §§44,71,72.74),  the  Comptroller  General  is 
acting  in  an  executive  capacity  but  free  of  any  direction  or 
control  by  the  executive  departments  as  provided  in  Section  301 
of  the  Budget  and  Accovinting  Act  of  1921  (31  U.S.C.  §41)  and  not 
as  a  legislative  officer  or  agent  of  Congress  as  in  conducting 
the  auditing  function  vinder  the  Accounting  and  Auditing  Act  of 
1950  (64  Stat.  834,  31  U.S.C,  §§65-67). 

For  these  reasons ,  "we  strongly  support  the  enactment  of 
Title  VII  with  the  modifications  indicated  as  assuring  the  more 
effective  performance  of  the  protest  adjudication  function  in 
the  public  interest  than  the  Comptroller  General  is  able  to  do 
without  the  authority  that  Title  VII  would  provide.   In  short, 
he  needs  these  tools  to  do  the  job  well  and  we  ask  that  you 
provide  them. 

In  conclusion,  we  particularly  want  to  applaud  Senator  Chiles 
and  his  staff  for  including  a  requirement  for  price  analysis  and 
a  constructive  way  for  eliminating  a  portion  of  the  excessive 
surveillance  now  imposed  upon  the  private  sector.   Both  of  these 
major  improvements  to  the  procurement  process  will  reduce  costs 
to  the  taxpayer  and  will  serve  the  public  interest. 

Thank  you,  Mr.  Chairman,  for  this  opportunity  to  present  the 
position  of  the  American  Bar  Association.   We  will  be  glad  to 
discuss  any  questions  you  may  have  now  or  with  the  Subcommittee 
staff  at  a  later  date. 
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RESOLUTION  APPROVED  BY 
THE  AMERICAN  BAR  ASSOCIATION 
BOARD  OF  GOVERNORS 
July  7,  1977 


AMERICAN  BAR  ASSOCIATION 


REPORT  TO  THE 
BOARD  OF  GOVERNORS 


SECTION  OF  PUBLIC  CONTRACT  LAW 
RECOMMENDATION 


The  Section  of  Public  Contract  Law  hereby  recommends 
that  the  Board  of  Governors  of  the  American  Bar  Association 
approve  the  following  resolution  for  appropriate  transmittal 
to  Congress: 

BE  IT  RESOLVED,  That  the  American  Bar 
Association  endorses  the  concepts  and 
goals  expressed  in  S.1264,  entitled 
the  Federal  Acquisition  Act  of  1977, 
urges  the  amendment  thereof  in  certain 
respects  as  set  forth  in  the  attached 
report,  tenders  the  assistance  of  the 
Section  of  Public  Contract  Law  to  the 
appropriate  committees  of  Congress  for 
the  final  formulation  thereof,  and 
authorizes  the  President  or  his  desig- 
nee to  present  this  endorsement  and 
offer  of  assistance  to  the  appropriate 
Committees  of  Congress. 
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REPORT 


BACKGROUND 

S.1264,^  introduced  by  Senator  Lawton  Chiles  of  Florida, 
a  copy  of  which  is  attached,  would  consolidate  into  one 
statute  more  than  one  thousand  different  statutes  relating 
to  procurement,  and,  in  addition,  would  modernize  Federal 
procurement  law.   It  furthermore  would  introduce  several 
innovative  concepts  which  Senator  Chiles  and  others  believe 
would  effect  great  economies  and  improvements  in  the 
procurement  system.   S.1264  is  a  modification  of  S.3005 
which  was  introduced  by  Senator  Chiles  last  year  but  which 
remained  unenacted  at  the  close  of  the  1976  legislative 
session. 

With  few  exceptions,  the  bill  is  concerned  with  the 
machinery,  procedures  and  safeguards  of  procurement.   It 
deals  primarily  and  almost  exclusively  in  types  of  matters 
with  which  members  of  the  Public  Contract  Law  Section,  in 
practice  either  for  the  Government  or  as  members  of  the 
private  bar,  have  had  a  great  deal  of  experience.   The  bill, 
because  of  its  breadth,  also  presents  difficult  problems  of 
draftsmanship  with  respect  to  which  the  continuing  advice 
and  assistance  of  members  of  the  Section  of  Public  Contract 
Law  would  be  useful.   This  is  particularly  so  as  indicated 
by  the  proposed  amendments  listed  as  desirable  in  later 
sections  of  this  report. 

The  Council  of  the  Section,  at  its  May  1976  meeting, 
spent  parts  of  two  days  reviewing  the  provisions  of  S.3005 
and  discussing  its  terms  with  a  representative  of  Senator 
Chiles'  office.   The  process  was  repeated  for  part  of  a  day 
at  its  February  1977  meeting  with  regard  to  what  has  now 
become  Title  VII  of  S.1264,  again  for  part  of  a  day  with 
regard  to  newly  introduced  S.1264  at  its  April  1977  meeting, 
and  finally  the  entirety  of  S.1264  at  a  special  meeting  in 
June  1977.   As  a  result,  a  special  committee  of  the  Section 
prepared  this  report  which  is  representative  of  the  views 
considered  at  the  Council  meeting  and  sheds  light  on  the 
matters  on  which  amendment  is  desired  or  on  which  the  help 
of  the  Section  to  the  Congress  may  be  warranted.   We  under- 
stand that  Senator  Chiles  and  the  staff  of  the  Subcommittee 
on  Federal  Spending  Practices,  Efficiency  and  Open  Government 
are  desirous  of  having  the  Section  continue  to  work  actively 
with  them  in  further  refinement  of  the  measure  and  that  they 
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may  be  amenable  to  certain  of  the  detailed  amendments  set 
forth  later  herein. 

In  August  1976,  the  House  of  Delegates  approved  a 
resolution  endorsing  S.1264's  predecessor  bill,  S.3005,  in 
principle,  stating  as  follows: 

BE  IT  RESOLVED,  That  the  American  Bar 
Association  endorses  in  principle  the 
concepts  and  goals  expressed  in  S.3005, 
entitled  the  Federal  Acquisition  Act  of 
1976,  tenders  the  assistance  of  the 
Section  of  Public  Contract  Law  to  the 
appropriate  Committees  of  Congress  for 
the  final  formulation  thereof,  and 
authorizes  the  President  or  his  desig- 
nee to  present  this  endorsement  and 
offer  of  assistance  to  the  appropriate 
Committees  of  the  Congress. 

The  proposed  resolution  has  been  developed  to  be 
continuingly  responsive  to  the  assistance  sought  by 
Senator  Chiles  and  the  Subcommittee  Staff  on  S.1264. 
The  supporting  rationale  for  each  of  the  elements  of 
the  proposed  resolution,  including  recommended  amend- 
ments thereto,  is  set  forth  below.   Where  an  adjustment 
previously  recommended  has  been  made  or  a  change  has 
been  made  for  some  other  purpose,  only  a  one  sentence 
acknowledgment  is  indicated  in  the  report. 

SECTION  2  -  DECLARATION  OF  POLICY 

The  policy  sections  are  generally  the  same  except 
for  Section  2. (b) (1) ,  (5)  and  (7).   The  Section  generally 
agrees  with  the  Policy  Section. 

SECTION  3  -  DEFINITIONS 

This  section  has  been  entirely  changed  and  the 
Section  generally  agrees  with  the  definitions.   Of  partic- 
ular significance,  the  term  "acquisition"  has  been  defined 
to  include  such  related  functions  as  determination  of  the 
particular  public  need;  solicitation;  selection  of  sources; 
award  of  contracts;  contract  financing  and  contract  perform- 
ance. 

Section  3. (b)  limits  the  application  of  the  statute  to 
an  "executive  agency"  which  is  defined  by  Section  101  of 
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Title  V  United  States  Code,  an  independent  establishment  as 
defined  by  Section  104  of  Title  V  U.S.C.  (except  that  the 
GAO  is  omitted) ,  a  military  department  as  defined  by  Section 
102  of  Title  V  U.S.C.  and  the  United  States  Postal  Service. 

RECOMMENDATION 

It  is  recommended  that  all  non-appropriated  fund 
activities,  the  Congress  of  the  United  States,  the 
Government  Printing  Office,  the  General  Accounting 
Office,  the  Library  of  Congress,  the  Architect  of 
the  Capitol,  wholly  owned  Government  corporations 
and  the  Judicial  Board  should  be  included  under  the 
coverage  of  the  statute.   It  is  recommended  that 
the  Comptroller  General  endorse  all  regulations 
issued  under  this  statute  by  OFPP  which  are  to  be 
applied  to  the  Legislative  Branch  and  that  the 
Chief  Justice  of  the  United  States  endorse  all 
regulations  issued  under  this  statute,  e.g.,  OFPP 
which  are  to  be  applied  to  the  Judicial  Branch. 

REASONS  FOR  RECOMMENDATION 

1.  If  the  statute  which  will  be  the  basis  for  all 
procurement  regulations  is  to  regulate  all  federal 
acquisition,  then  clearly  all  federal  acquisition 
should  be  encompassed  by  the  statute. 

2.  Only  grants  should  be  excluded.   The  Section 
believes  that  the  question  of  including  grants 
under  an  acquisition  statute  should  be  a  matter  to 
be  determined  by  the  Commission  on  Grants  estab- 
lished by  the  94th  Congress.   If,  at  a  later  date, 
grants  should  be  included  then  the  statute  should 
be'  amended  to  reflect  that  decision. 

3.  Only  those  regulations  receiving  the  endorsement 
of  the  Comptroller  General  or  the  Chief  Justice  of 
the  Supreme  Court  would  be  binding  on  the  Legisla- 
tive or  Judicial  Branch.   Regulations  issued  by 
OFPP  would  be  binding  on  all  other  parties  including 
wholly  owned  Government  corporations  and  non- 
appropriated fund  activities.   This  procedural 
change  would  safeguard  the  separation  of  powers  and 
should  make  a  "Government-wide"  statute  more  accept- 
able to  the  Congress. 
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Section  3(e)  defined  "property"  to  exclude  real 
property  and  leasehold  interests  therein.   S.3005  included 
leasehold  interests  in  real  property. 

RECOMMENDATION 

It  is  recommended  that  leasehold  interests  in  real 
property  be  included  in  the  Act. 

REASONS  FOR  RECOMMENDATION 

1.    The  Government  acquired  by  lease  a  considerable  amount 
of  office  space  and  has  been  criticized  for  the 
procurement  methods  used.   Procurement  in  accord- 
ance with  the  statute  should  help  to  remedy  the 
problem  of  poor  procurement  practices. 


TITLE  I  -  ACQUISITION  METHODS  AND  REGULATORY  GUIDANCE 
SECTION  101  -  ACQUISITION  METHODS 
3^v.xxw..  101(a) 


This  section  requires  that  property  and  services  will 
be  acquired  in  accordance  with  the  policies  in  Section  2 
and  will  utilize  one  of  the  procurement  methods  authorized 
in  Section  101 (a) . 

RECOMMENDATION 

The  Section  recommends  that  this  section  delete  the 
reference  to  Section  2. 

REASONS  FOR  RECOMMENDATION 

1.  The  selection  of  the  procurement  method  has  no  rela- 
tionship to  the  policy  statements  in  Section  2. 

2.  The  Section  believes  that  it  is  inappropriate  to 
co-mingle  policy  and  procedure. 

SECTION  101(a)(2)  and  (a)(3) 

RECOMMENDATION 

The  word  "competitive"  should  be  deleted.   The  word 
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"competitive"  should  also  be  deleted  from  the  headings 
of  Titles  III  and  IV. 

REASON  FOR  RECOMMENDATION 

1.  Single  Source  Exceptions  apply  to  Title  II,  Title  III 
and  Title  IV. 

2.  The  headings  to  the  titles  should  be  consistent  with 
the  contents. 

SECTION  101(b) 


This  section  provides  that  the  methods  described  in 
Section  101(a)  are  "equally  valid  alternatives"  and  permit 
the  Office  of  Federal  Procurement  Policy  to  establish 
criteria  for  the  use  of  competitive  negotiations,  formal 
advertised  procurement  or  competitive  small  purchase  methods, 
in  addition  to  those  set  forth  in  the  statute. 

RECOMMENDATION 

Revise  this  section  to  read: 

"The  method  of  ^acquiring  property  or  services  shall  be 
selected  on  the  basis  of  the  nature  of  the  product  or 
service  being  acquired,  the  circumstances  of  the 
acquisition,  and  the  policies  set  forth  in  this  Act  as 
implemented  by  criteria  established  by  OFPP." 

REASONS  FOR  RECOMMENDATION 

1.  The  alternatives  are  not  equally  valid. 

2.  OFPP  should  not  have  the  authority  to  change  the  law. 

SECTION  102  -  REGULATORY  COMPLIANCE 

This  section  requires  the  Administrator  of  OFPP  to 
develop  one  regulation  for  all  federal  agencies  within  two 
years  after  the  date  of  enactment. 

The  Section  recommended  before  that  a  period  of  two 
years  was  unacceptable  and  recommended  five  years  in  lieu 
thereof. 
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TITLE  II  -  ACQUISITION  BY  COMPETITIVE  SEALED  BIDS 

SECTION  201  -  CRITERIA  FOR  USE 

As  before,  there  are  seven  criteria  which  if  met  may 
require  the  use  of  formal  advertised  procurement.   The 
criteria  are  exactly  the  same  as  those  set  forth  in  S.3005. 

The  major  change  in  this  section  is  that  the  word 
"should"  has  been  inserted  in  the  introductory  language 
rather  than  the  word  "shall."   It  appears  that  the  use  of 
the  criteria  is  not  mandatory  but  only  suggested  and  that 
under  Section  101  the  Administrator  of  OFPP  can  establish 
mandatory  criteria. 

The  insertion  of  the  word  "should"  in  lieu  of  "shall" 
modulates  the  effect  of  this  change. 

RECOMMENDATION 

The  Section  agrees  with  the  language  provided  the 
word  "should"  does  not  become  "shall." 


CF-rTTONS  202  &  203  -  INVITATION  FOR  SEALED  BIDS 
AWARD,  AND  NOTIFICATIONS 


EVALUATION, 


Paragraphs  (a)  and  (b)  of  Section  202  are  the  same  as 
before.   Paragraphs  (c) ,  (d)  and  (e)  are  substantial  changes 
from  the  past.   Essentially,  where  practical,  agencies 
should  use  functional  terms  and  specifications.   If  defini- 
tive product  specifications  must  be  used  then  the  HPA  must 
approve  their  use.   Finally,  two  step  procurement  is  suggested 
as  the  method  to  be  used  in  permitting  functional  or  perform- 
ance specifications  prior  to  pricing. 

The  Section  agrees  with  this  approach  and  also  agrees 
with  Section  203. 


TITLE  III  -  ACQUISITION  BY  COMPETITIVE  NEGOTIATION 
SECTION  301  -  CRITERIA  FOR  USE 

This  section  is  the  same  as  before. 
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SECTION  302  -  SOLICITATIONS 


Section  302(a)  is  the  same  as  before.   Section  302(b)(1) 
and  (2)  has  been  changed  substantially.   There  is  a  new  re- 
quirement that  if  price  is  included  as  a  primary  or  signi- 
ficant factor,  the  Government's  evaluation  shall  be  based 
to  the  maximum  extent  practicable  on  the  "total  cost"  to 
meet  the  federal  need  and  not  on  the  cost  of  completing 
any  initial  or  partial  segments  of  activity.   In  the  Defini- 
tion Section  the  words  "total  cost" . include  maintenance, 
disposal,  training,  etc.   It  appears  to  the  Section  that 
except  in  a  systems  type  procurement  it  would  be  very  diffi- 
cult to  include  these  intangible  costs  to  the  Government 
in  a  competitive  negotiation. 

RECOMMENDATION 

The  Section  recommends  that  the  following  language  be 
inserted  in  lieu  of  302(b)(1)  and  (2): 

"  (b)  Each  solicitation  shall  include  the  method  to  be 
employed  and  the  importance  of  the  factors  to  be  used 
during  competitive  evaluation  and  for  final  selection. 
The  Government's  cost  evaluation  should  be  based,  to 
the  maximum  extent  practicable,  on  the  total  cost  to 
meet  the  Federal  need  as  determined  by  objective  cost 
factors  set  forth  in  the  solicitation.   Changes  in  the 
Government's  requirements,  changes  in  the  methodology 
of  evaluation  and  selection,  and  changes  in  the  evalua- 
tion factors  shall  promptly  be  communicated  in  writing 
to  all  competitors." 

REASONS  FOR  RECOMMENDATION 

1.  To  evaluate  the  cost  of  training,  maintenance,  disposal, 
etc.  in  the  purchase  of  most  goods  and  services  would 
be  most  difficult  and  is  usually  quite  arbitrary.   The 
Section  commends  the  Senator's  staff  for  this  approach 
but  feels  that  it  should  not  be  mandatory  since  it  may 
lead  to  protests  which  could  be  avoided  if  the  approach 
is  only  used  where  the  information  is  available  to  the 
Government  in  a  reasonably  accurate  and  precise  form. 

2.  The  Section  feels  it  would  be  both  impractical  and 
costly  for  the  Government  to  estimate  the  "total  cost" 
where  the  quantity  to  be  purchased  is  not  substantial. 

3.  The  Section  believes  that  the  language  it  recommends 
expresses  the  intent  of  Senator  Chiles  and  his  staff. 
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SECTION  302(c) 

Section  302(c)  includes  a  requirement  that  solicitations 
shall  not  prescribe  performance  characteristics  based  on  a 
single  approach  and  solications  shall  not  prescribe  technical 
characteristics  obtained  from  any  potential  source. 

RECOMMENDATION 

It  is  recommended  that  302 (c)  be  deleted  and  changed  as 
follows: 

"302(c)  To  the  extent  practicable  and  consistent  with 
needs  of  the  agency  solicitations  shall: 

(1)  set  forth  the  public  need  in  functional  terms 
so  as  to  permit  the  application  of  a  variety  of 
technological  approaches  and  elicit  the  most 
promising  competing  alternatives,  and 

(2)  not  be  based  on  a  single  approach." 
REASONS  FOR  RECOMMENDATION 

1.  It  is  not  uncommon  that  the  Government  seeks  to  buy 
something  based  on  performance  characteristics  based 
on  a  single  approach.   The  single  approach  may  be  the 
only  approach  known  to  work  in  a  highly  technical 
situation.   Considerable  research  and  development  may 
have  resulted  in  the  approach  chosen  by  the  Government 
after  a  long  period  of  time  and  substantial  costs  have 
been  expended. 

2.  There  are  occasions  where  the  solicitation  must  prescribe 
technical  characteristics  obtained  from  a  competitor 

who  accomplished  the  research  and  development.   If  the 
Government  were  prevented  from  using  this  information, 
the  data  created  from  the  research  and  development 
contract  would  be  unavailable  for  later  competition. 

SECTION  302(d) 


This  section  is  the  same  as  before. 
SECTION  303  -  EVALUATION,  AWARD  AND  NOTIFICATIONS 
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SECTION  303(a) 


Section  303(a)  does  not  permit  negotiations  on  price 
or  technical  proposals.   Written  or  oral  discussions  are 
permitted  only  for  the  purpose  of  obtaining  needed  clarifi- 
cation or  extension  of  offers. 

RECOMMENDATION 

The  Section  recommends  that  section  303(a)  be  deleted 
and  the  following  substituted  in  lieu  thereof: 

"Written  or  oral  discussions  may  be  conducted  with  all 
qualified  offerors  who  remain  in  a  competitive  range 
for  the  purpose  of  obtaining  any  needed  modifica- 
tions of  offers.   An  initial  offer  may  be  accepted 
without  discussion." 

REASONS  FOR  RECOMMENDATION 

1.    The  statute  as  written  would  prevent  negotiations  of 
price  or  technical  proposals  and  would  limit  discus- 
sions to  clarification  or  extension  of  offers.   It  is 
the  Section's  understanding  that  this  reduction  in 
negotiation  authority  was  included  in  the  statute  in 
order  to  prevent  technical  transfusion  and  auctioneer- 
ing.  It  is  the  Section's  belief  that  discussions 
concerning  price  and  technical  proposals  are  required 
if  acquisition  by  competitive  negotiation  as  opposed 
to  acquisition  by  sealed  bids  is  to  present  a  substan- 
tial alternative  method  of  procurement  to  the  procuring 
official.   The  language  set  forth  in  Section  302(a) 
would  limit  competitive  negotiation  to  the  four  step 
approach  being  tried  on  an  experimental  basis  by  DOD. 
There  may  be  times  when  the  four  step  approach  would 
be  inappropriate  when  negotiations  concerning  price 
and  technical  proposals  is  required.   The  determina- 
tion of  when  the  four  step  method  is  to  be  used  should 
be  left  to  procurement  regulations  issued  by  OFPP. 
The  statute  should  permit  negotiations  and  leave  the 
regulation  of  negotiations  to  OFPP.   Under  the  current 
language  it  would  be  impossible  to  negotiate  terms  and 
conditions,  type  of  contract,  etc. 

2.   Forbidding  transfusion  and  auctioneering  is,  of  course, 
in  the  public  interest.   Currently  both  are  forbidden  by 
regulation.   The  Section  sees  no  purpose  in  presenting 
statutory  language  on  these  subjects  and  believes  that 


151 


the  problem  involved  with  technical  transfusion  and 
auctioneering  is  a  problem  of  enforcement  of  existing 
policies  which  cannot  be  cured  by  legislation.   In  the 
alternative,  if  it  is  determined  by  Senator  Chiles  that 
language  is  required  in  the  statute  which  forbids  techni- 
cal transfusion  and  auctioneering,  the  Section  would 
interpose  no  objections  to  such  language  and  would  be 
willing  to  assist  Senator  Chiles  and  his  staff  in  draft- 
ing the  requisite  statutory  verbage. 

SECTION  304  -  SINGLE  SOURCE  EXCEPTIONS 

SECTION  304(a) 


With  the  exception  of  permitting  the  Head  of  an 
Agency  to  negotiate  a  sole  source  award  in  the  event  of 
public  exigency  or  national  emergency,  the  language  in 
this  section  is  the  same  as  before.   Previously  the  Section 
objected  to  requiring  a  solicitation  via  competitive 
negotiation  or  by  formal  advertised  procurement  before  the 
Head  of  an  Agency  could  make  a  determination  to  negotiate 
with  a  single  source. 

RECOMMENDATION 

As  before,  the  Section  recommends  that  the  Head  of 
an  Agency  be  authorized  to  make  a  sole  source  pro- 
curement decision  in  those  situations  where  formal 
advertising  or  competitive  negotiations  cannot  be 
utilized,  subject  to  appropriate  contracting  officer 
documentation.   The  detailed  refinement  of  classes  of 
single  source  procurement  should  be  established  by  the 
Administrator  of  the  Office  of  Federal  Procurement 
Policy.   Exceptions  such  as  mobilization  and  national 
emergency  should  be  considered  by  OFPP. 

REASONS  FOR  RECOMMENDATION 

1.    There  are  many  instances  where  procuring  officials 

know  that  only  one  source  is  appropriate.   To  solicit 
nation-wide  and  then  to  cancel  the  solicitation  in 
order  to  accomplish  a  single  source  solicitation  is 
wasteful  if  it  is  known  in  advance  that  that  single 
source  will  receive  the  contract.   The  language  in 
Section  304  should  be  changed  as  a  minimum  to  permit 
the  decision  to  be  made  before  the  market  is  tested. 
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2.    In  addition  to  the  great  expense  of  soliciting  nation- 
wide it  would  also  be  expected  that  considerable  time 
would  be  wasted  in  seeking  sources  when  procuring 
officials  know  that  only  one  source  can  do  the  job. 

SECTION  304(b) 


This  section  has  been  amended  to  reflect  the  suggestions 
made  by  this  Section  and  is  satisfactory. 

SECTION  304(c)  (UNSOLICITED  PROPOSALS) 

The  Commission  on  Government  Procurement  Recommendation 
7  stated: 

"Eliminate  restraints  which  discourage  the  generation 
and  acceptance  of  innovative  ideas  through  unsolicited 
proposals." 

The  proposed  legislation  appears  to  have  omitted  any  language 
dealing  with  unsolicited  proposals. 

RECOMMENDATION 

The  Section  recommends  that  a  Section  304 (c)  be  added 
to  the  Bill  and  that  the  Section  should  read  as  follows: 

"Procurement  should  be  effected  by  competitive  methods 
whenever  the  substance  of  an  unsolicited  proposal  is 
available  to  the  Government  without  restriction  from 
another  source,  or  its  substance  closely  resembles  that 
of  a  pending  competitive  solicitation,  or  is  otherwise 
not  sufficiently  unique  to  justify  acceptance.   However, 
when  the  substance  of  such  a  proposal  demonstrates  an 
innovative  or  unique  concept,  the  Government  should 
initially  attempt  to  negotiate  a  single  source  procure- 
ment with  the  submitter  before  initiating  a  competitive 
solicitation.   When  procurement  is  intended  and  competi- 
tion is  decided  upon,  the  unsolicited  proposal  shall  be 
returned  to  the  submitter  together  with  the  reason  for 
the  return  and  the  contents  of  the  unsolicited  proposal 
shall  in  no  way  be  used  by  the  Government." 

REASON  FOR  RECOMMENDATION 

The  Commission  on  Government  Procurement  in  its  studies 
relating  to  the  acquisition  of  research  and  development, 
concluded  that  unsolicited  proposals  were  a  primary 
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source  through  which  the  Government  obtained  creative 
ideas  from  the  private  sector  for  satisfying  the  nation's 
needs.   Without  the  incentive  of  a  possible  single  source 
award,  contractors  would  be  discouraged  from  submitting 
unsolicited  proposals  and  this  valuable  input  to  Govern- 
ment planning  and  advanced  technology  would  be  lost. 

SECTION  305  -  PRICE  ANALYSIS  AND  COST  DATA 

Due  to  suggestions  on  the  part  of  this  Section  and  others, 
price  analysis,  as  opposed  to  cost  analysis,  has  been  inserted 
into  the  statute  for  all  negotiated  awards  greater  than 
$10,000  but  less  than  $500,000,  or  made  at  an  established 
catalog  or  a  market  price  of  a  commercial  item  sold  in 
substantial  quantities  to  the  general  public,  or  set  by 
law,  or  where  prices  are  based  on  adequate  price  competi- 
tion, or  where  recent  competitive  purchases  were  made  under 
relatively  similar  circumstances.   The  new  provision 
requires  a  certification  as  to  accuracy  and  completeness 
as  of  the  date  of  agreement.   The  certification  relates  to 
"price  data".   However,  the  statute  does  not  require  that 
a  clause  be  included  in  the  contract  which  would  after  the 
fact  reduce  the  contractor's  price  for  defective  "price 
data."   Cost  data,  the  Certificate  of  Current  Cost  or 
Pricing  Data  and  the  Price  Reduction  for  Defective  Cost 
or  Pricing  Data  Clause  would  be  used  in  a  sole  source  award 
or  other  negotiated  contracts  where  the  contract  or  sub- 
contract does  not  fall  into  the  five  exceptions  permitting 
price  analysis. 

RECOMMENDATION 

The  Section  concurs  with  the  approach  taken  in  Section 
305.  However,  it  believes  that  the  following  language 
should  be  inserted  in  the  statute: 

"PRICE  ANALYSIS  AND  PRICE  DATA 

Section  305  (a)  The  determination  of  price  under  a 
competitive  negotiation  shall  utilize  price  analysis 
techniques  to  analyze  and  evaluate  the  reasonableness 
of  offers  where  — 

(1)  the  price  of  the  contract,  subcontract, 
change  or  modification  is  less  than  $500,000,  except 
that  when  the  head  of  the  procuring  agency  finds  that 
this  technique  does  not  yield  a  fair  and  reasonable 
price,  he  may  require  cost  analysis  and  cost  data  for 
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contracts,  subcontracts,  changes  or  modifications  in 
excess  of  $100,000;  or 

(2)  the  price  is  an  established  catalog  or 
a  market  price  of  a  commercial  item  sold  in  substan- 
tial quantities  to  the  general  public.   (Note:   This 
includes  the  use  of  multiple  award  techniques  for  such 
items (;  or 

(3)  the  price  is  already  set  by  law  or  regu- 
lation; or 

(4)  negotiation  is  based  on  adequate  price 
competition,  wherein  price  is  a  primary  or  significant 
factor;  or 

(5)  there  was  recent  competitive  purchase 
under  relatively  similar  circumstances. 

(b)  Prior  to  any  award  under  Section  305(a),  the 
contractor  or  subcontractor  shall  submit  or  identify 
in  writing  price  data  bearing  on  the  reasonableness 

of  the  offer.   Each  such  contractor  or  subcontractor 
shall  certify  that,  to  the  best  of  his  knowledge  and 
belief,  the  part' of  such  price  data  which  consists  of 
actual  prices  paid  within  the  previous  year  or  to  be 
paid  and  the  related  dates,  quantities  and  item  descrip- 
tions are  accurate,  current  and  complete  up  to  a  time 
as  close  as  practicable  to  the  date  of  the  certificate. 

(c)  (Insert  Section  305(d)  here) 

(d)  (Insert  Section  305(e)  here) 

COST  DATA 

Section  306(a)  (This  section  (a  new  Section  306) 
consists  of  the  present  paragraphs  305(b)  through 
305(d)  with  changes  of  references  as  appropriate.)" 

The  Section  further  recommends  that  Section  3  (Defini- 
tions) be  amended  to  add  the  following  definition  of 
"Cost  Data"  as  (i)  and  that  (i)  (the  term  "protest")  be 
changed  to  ( j) : 

"The  term  'cost  data'  means  all  facts  existing  up 
to  a  time  proximate  to  the  time  of  agreement  on 
price,  as  stipulated  by  the  parties,  which  prudent 
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buyers  and  sellers  would  reasonably  expect  to  have 
a  significant  effect  on  price  negotiations.   Being 
factual,  these  data  are  that  type  of  information  that 
can  be  verified  as  being  fact  rather  than  judgments 
or  estimates.   They  do  not  reflect  on  the  accuracy 
of  the  contractor's  judgment  about  estimated  future 
costs  or  projections;  they  do,  however,  reflect  on 
the  data  upon  which  the  contractor  based  his  judgment." 

REASONS  FOR  RECOMMENDATION 

1.  The  redrafted  section  contains  the  essence  of  the 
approach  proposed  by  Senator  Chiles  and  his  staff  in 
a  form  which  will  be  more  adaptable  to  the  day-to-day 
efforts  of  procurement  officials. 

2.  The  proposal  permits  the  HPA  to  require  cost  analysis 
and  cost  data  for  cause  for  procurements,  changes,  etc. 
in  excess  of  $100,000.   This  reflects  current  practice. 

3.  The  certification  has  been  limited  to  actual  prices  and 
to  a  period  of  one  year. 

4.  There  is  no  Defective  Price  Clause  recommended  since 
one  is  not  used  now  and  is  not  needed. 

5.  The  Waiver  and  Inflation  Adjustment  provisions.  Sections 
305(d)  and  (e) ,  are  added  to  the  Price  Analysis  Section. 
As  before  they  are  also  recommended  for  use  in  the  Cost 
Analysis  Section. 

SECTION  306  -  ACCESS  TO  RECORDS 

This  section  has  been  changed  but  there  is  no  substan- 
tial problem  with  the  language. 

RECOMMENDATION 

It  is  recommended  that  claims  under  a  contract  by 
the  Government  against  a  contractor  be  limited  to  four 
years  after  the  date  of  final  payment  under  the 
contract. 

REASONS  FOR  RECOMMENDATION 

1.    There  is  currently  no  statute  of  limitations  for 
claims  by  the  Government  against  the  contractor 
under  a  contract.   A  DCAA  audit  completed  within 
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the  three  year  period  may  languish  for  two  or  three 
years  more  before  a  claim  is  issued  by  the  Govern- 
ment.  Claims  such  as  warranties,  truth-in-pricing, 
CAS,  etc.  leave  the  contractor's  records  open  for 
as  much  as  eight  to  ten  years. 

2.  ClaimS'  by  the  contractor  against  the  Government 
under  a  contract  are  eliminated  by  final  payment 
under  a  fixed  price  contract  and  by  certification 
under  a  cost  type  contract. 

3.  Such  a  statute  of  limitations  would  permit  the  con- 
tractor to  dispose  of  his  records  thereby  reducing 
costs  to  the  Government  for  record  retention. 

4.  Such  a  statute  of  limitations  would  motivate  the 
Government  to  amass  its  claims,  if  any,  and  file 
them  while  the  evidence  is  reasonably  available. 


TITLE  IV  -  ACQUISITION  BY  COMPETITIVE 
SMALL  PURCHASE  PROCEDURES  METHOD 

This  portion  of  the  statute  is  acceptable  to  the 
Section  as  written  and  is  similar  to  that  included  in  S.3005. 


TITLE  V  -   GENERAL  PROVISIONS 

SECTION  501  -  CONTRACT  TYPES 

SECTIONS  501(a)  and  (b) 

Section  501(a)  is  a  clear  requirement.   Everything  in 
501(b)  is  redundant. 

RECOMMENDATION 

Section  501(b)  should  be  deleted. 

REASON  FOR  RECOMMENDATION 

This  section  undercuts  (a)  and  is  a  limitation  on 
rational  judgment. 
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SECTION  502  -  WARRANTY  AGAINST  CONTINGENT  FEES 

This  section  is  acceptable  to  the  Section. 

SECTION  50  3  -  CANCELLATIONS  AND  REJECTIONS 

Again,  as  before,  the  Contracting  Officer  is  permitted 
to  cancel  or  withdraw  invitations  and  solicitations  before 
award. 

RECOMMENDATION 

As  before,  it  is  recominended  that  a  cancellation 
and  rejection  of  all  bids  only  be  permitted  for  the 
most  "cogent  and  compelling  reasons." 

REASON  FOR  RECOMMENDATION 

The  words  "cogent  and  compelling  reasons"  are  currently 
used  as  a  test  by  the  GAO  to  determine  if  the  cancella- 
tion of  the  procurement  and  the  rejection  of  all  bids 
was  fair  and  reasonable.   This  test  protects  the  bidders 
t..K^  have  invested  time  and  money  in  preparing  their  bids 
for  submission  to  the  Govenment. 

SECTION  504  -  MULTIYEAR  CONTRACTS 

This  section  is  acceptable  to  the  Section. 

SECTION  505  -  ADVANCE,  PARTIAL  AND  PROGRESS  PAYMENTS 
This  section  is  acceptable  to  the  Section. 

SECTION  506  -  REMISSION  OF  LIQUIDATED  DAMAGES 

This  section  is  acceptable  to  the  Section. 

SECTION  507  -  DETERMINATIONS  AND  FINDINGS 

This  section  is  acceptable  to  the  Section  if  one  change 
is  made. 

RECOMMENDATION 

The  word  "approval"  should  be  added  after  the 
word  "findings"  in  Section  507(a). 
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REASON  FOR  RECOMMENDATION 

Unless  approval  of  use  of  definitive  product  specifi- 
cations can  be  approved  as  a  class  by  the  HPA  under 
Section  202 (d) ,  the  HPA  would  be  inundated  with 
thousands  of  separate  requests  at  places  like  AFLC, 
etc. 

SECTION  508  -  COMPETITIVE  BIDDING  INFORMATION 

This  section  provides  that  the  procuring  officials 
shall  assist  the  United  States  Attorney  General  in  any 
prosecution  or  other  action  by  the  United  States  under  the 
antitrust  laws  or  other  statutes  enforced  by  the  Attorney 
General.   There  would  appear  to  be  no  need  for  this  section; 
however,  the  Section  has  no  objection  to  its  contents. 

SECTION  509  -  GOVERNMENT  SURVEILLANCE  REQUIREMENTS 

This  section  has  been  modified  to  reflect  the  Section's 
suggestions. 

SECTION  510  -  MAINTENANCE  OF  REGULATIONS 

This  section  is' acceptable  to  the  Section. 


TITLE  VI  -  DELEGATION  OF  AUTHORITY 

This  title  is  acceptable  to  the  Section.   However,  the 
HPA  should  be  allowed  to  make  judgments  under  Section  509 
for  non-statutory  requirements  and  only  the  Agency  Head 
should  be  permitted  to  authorize  an  award  while  a  protest 
is  pending  (Title  VI  should  reflect  Section  702  (b)  of  Title 
VII)  . 


TITLE  VII  -  PROTESTS 

This  title  reflects  the  Section  of  Public  Contract  Law's 
original  position  taken  at  its  February  1976  Council  Meeting, 
although  it  is  noted  that  the  Section  of  Administrative 
Law  has  raised  questions  of  constitutionality  with  regard 
to  it  and  has  recommended  that  action  on  this  portion  of 
S.1264  be  deferred  until  the  Section  of  Administrative  Law 
has  had  an  opportunity  to  act  on  it.   The  Section  of  Public 
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Contract  Law  is  informed  that  Attorney  General  Bell  wrote  a 
letter  dated  March  17,  1977  challenging  the  GAO's  authority 
and  anticipates  that  more  definitive  advice  from  the  Section 
of  Administrative  Law  and  other  sources  in  response  to  said 
letter  may  be  available  in  time  for  the  July  hearings. 

The  Section  states  that  the  language  of  Title  VII  is 
not  intended  to  change  existing  law  or  cut  off  de  novo 
judicial  review  by  a  federal  court  and  requests  that  Senator 
Chiles  and  his  staff  make  this  matter  of  de  novo  judicial 
review  a  part  of  the  legislative  history  to  accompany  the 
Bill.   Similarly,  the  right  to  a  de  novo  trial  in  a  federal 
court  is  believed  by  the  Section  to  be  responsive  to  argu- 
ments that  the  "informal  procedure"  language  included  in  the 
statute  may  deny  a  party  to  a  protest  adequate  procedural 
due  process. 

RECOMMENDATION 

Section  703(b)  should  be  changed  by  deleting 
"...binding  upon  all  interested  parties  including  the 
executive  agency  or  agencies  involved."   The  following 
■language  should  be  included  in  lieu  of  the  language 
deleted: 

"...binding  upon  the  contracting  agency  or 
agencies  involved." 

REASON  FOR  RECOMMENDATION 

The  Section  considers  that  the  decisions  of  the 
Comptroller  General  should  have  no  greater  finality 
than  they  presently  have,  namely,  that  they  be  final 
and  conclusive  on  the  contracting  agency  with  other 
interested  parties  free  to  vindicate  their  claims  in 
the  courts,  at  least  to  the  extent  they  otherwise  have 
standing  to  do  so.   It  is  believed  that  the  above 
explanations  and  changes,  together  with  the  antici- 
pated response  from  the  Section  of  Administrative  Law 
and  others  with  regard  to  Attorney  General  Bell's 
letter  of  March  17,  1977,  will  allow  these  matters  to 
be  adequately  clarified  by  the  time  of  the  anticipated 
July  hearings  so  that  a  definitive  position  may  be 
taken  at  that  time.   If  not,  the  Section  of  Public 
Contract  Law  will  be  guided  accordingly. 
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TITLE  VIII  -  AMENDMENTS  AND  REPEALS 

The  Section  has  not  had  the  opportunity  or  the  time 
to  review  this  extensive  list  and  anticipates  that  such 
a  review  will  be  accomplished  in  the  future. 


The  Section  commends  Senator  Chiles  and  his  staff 
for  a  masterful  effort  in  adjusting  S.3005,  now  reintro- 
duced as  S.1264,  to  reflect  the  needs  of  the  procurement 
community.   Certain  minor  language  deficiencies  have  been 
noted  in  the  bill  which  will  be  brought  to  the  Subcommittee 
Staff's  attention  at  a  later  time,  but  the  major  considera- 
tions and  recommendations  of  the  Section  are  set  forth 
herein. 

Respectfully  submitted. 


,oy  S.f  Mitchell,  Chairman 


Roy 

Public  Contract 


Law  Section 


June  1977 
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This  letter  will  serve  as  an  addendum  to  my  testimony 
of  July  22,  1977  and  sets  forth  the  opinion  of  the  Public' 
Contract  Lav;  Section  that  Title  VII  of  S.  1264,  the  Federal 
Acquisition  Act  of  1977,  is  within  the  legislative  pcwor 
of  Congress.   Constitutional  questior:s  have  been  raised 
about  the  power  of  Congress  to  vest  authority  in  the 
Comptroller  General  to  render  binding  decisions  which  hold 
f-iat  (1)  r;oIici  tations ,  propo-ed  a^-.-ards,  and  a-.-ards  do  ret 
coriport  v;.ith  law  or  regulation,  (2)  that  a  contract  so 
Rv;arded  shall  be  terminated  for  the  convenience  of  the 
Government,  and  (3)  that  a  protestor  is  entitled  to  bid 
and  proposal  preparation  cost. 

The^e  constitutional  questions,  however,  are  based 
on  the  assumption  that  the  CcmptroLli.r  General  is  a  purely 
legislative  officer.   As  shovni  below,  the  current  GAG 
enabling  statute  conceives  of  the  Comptroller  General  as 
a  member  of  the  Executive  Branch,  although  ha  is  indepcndar 
of  any  direction  or  control  j:y  the  individual  e::£cutiv3 
agencies.   In  addition,  the  Comptroller  General  acts  as 
an  executive  officer,  not  as  a  legislative  officer,  in 
deciding  bid  protests.   This  is  similar  to  his  e>:ecutive 
function  in  settling  public  accounts  and  in  approving  or 
disapproving  payments  mode  by  executive  agencies.   In  this 
executive  capacity,  the  Comptroller  General  is  constitu- 
tionally subject  to  Presidential  removal  incident  to  his 
performance  of  executive  functions,  and  the  statute  does 
not  divest  the  President  of  this  power.   Finally,  the 
separation  of  poivers  doctrine  does  not  apply  to  the  neces- 
sary combination  of  executive  and  legislative  functions 
within  an  agency  such  as  the  General  Accounting  Office. 
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1.    IN  DECIDING  PROTESTS,  THE  COMPTROLLER  GENERAL  IS   ^^j  vU  uJ-Xi  • 
ACTING  AS  AN  EXECUTIVE  OFFICER.  f^-^JLJU,  . 


A.    The  Comptroller  General  is  Not  Independent  of 

the  Executive  Branch,  but  Only  of  the  Executive 
Agencies. 


V^, 


The  Comptroller  General's  enabling  statute,  the 
Budget  and  Accounting  Act  of  1951,  provides  that  he  shall 
be  independent  of  the  executive  departments  but  specifically     ^  _  ^ 
declines  to  render  him  independent  of  the  Executive  Branch         rf\ 
itself.   31  U.S.C.  §41  {19>6).   Thus,  the  statute,  at  least  V 

implicitly,  conceives  of  the  Comptroller  General  as  a  member 
of  the  Executive  Branch.   See  31  U.S.C.  §65  (1976).   More- 
over, those  provisions  which  require  the  Comptroller  General 
to  report  to  the  President  upon  request  concerning  the  work 
of  his  office,  and  to  furnish  information  concerning  expen- 
ditures and  accounting  to  the  Office  of  Management  and  Budget 
are  further  evidence  of  the  Comptroll3r  General's  executive 
status,  at  least  insofar  as  these  functions  are  concerned, 
31  U.S.C.  §53  (1976)  . 

B .    The  Corr.Dtroller  General  Acts  in  an  Executive 
Capacity  in  Settling  Public  Accounts. 

It  has  long  been  recognized  that  the  dual  functions 
filled  by  the  GAO  require  that  the  Comptroller  General  possess 
both  legislative  and  executive  pov;ers.   The  Comptroller 
General's  current  involvement  in  bid  protest  matters  derives 
from  his  statutory  authority  to  settle  public  accounts. 
31  U.S.C.  §§44,  71,  72  and  74  (1976).   In  settling  these 
acco-onts,  the  Comptroller  General  is  acting  in  an  executive_ 
capacity,  although  independent  of  any  direction  or  control  by 
the  executive  departments.   31  U.S.C.  §41  (1976).   In  conduct- 
ing the  separate  auditing  function  of  the  GAO  under  the 
Accounting  and  Auditing  Act  of  1950,  31  U.S.C.  §§  65-67  (1976). 
on  the  other  hand,  the  Comptroller. General  is  clearly  acting 
as  a  legislative  officer.   See,  H.  Mansfield,  The  Comptroller 
General  83-4,  (New  Haven:  Yale  Univ.  Press  1939). 

This  duality  of  functions  was  recently  recognized  in 
United  States  ex  rel.  Brookfield  Construction  Co.  v.  Stewart, 
234  F.  Supp.  94,  99-100  (D.D.C.),  Aff 'd,  339  F.2d  753  (D.C. 
Cir.  1964)".   There,  the  court  explained  the  two  functions  of 
the  Comptroller  General  as  follows: 
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"The  Comptroller  General  is  the  head  of 
the  General  Accounting  Office,  31  U.S.C. 
§41.   Unlike  heads  of  most  departments 
and  establishments  of  the  Government,  he 
occupies  a  dual  position  and  performs  a 
two-fold  functien.   First,  he  makes  in- 
vestigations of  matters  relating  to  the 
receipt,  disbursement  and  application  of 
public  funds,  and  reports  the  results  of 
his  scrutiny  to  the  Congress  with  appro- 
priate recommendations.   In  addition  he 
pursues  investigations  that  may  be  ordered 
by  either  House  of  Congress,  or  by  any 
Committee  of  either  House,  in  matters 
relating  to  revenue,  appropriations  or 
expenditures,  31  U.S.C.  §53.   In  perform- 
ing these  functions  the  status  of  the 
Comptroller  General  is  that  of  an  officer 
of  the  legislative  branch  of  the  Govern- 
ment.  The  Congress  has  comprehensive 
authority  to  undertake  investigations  in 
aid  of  legislation,  or  in  connection  with 
the  appropriation  of  funds.   Investiga- 
tions are  an  aid  to  legislation  and  to 
the  making  of  appropriations  and  are 
therefore  auxiliary  to  the  basic  func- 
tions of  the  Congress.   The  Congress  may 
conduct  investigations  either  through 
Committees  or  through  an  official  such 
as  the  Comptroller  General. 

The  Comptroller  General  also  has  a 
second  status  as  the  chief  accounting 
officer  of  the  Government.   His  second 
principal  function  is  that  of  approval 
or  disapproval  of  payments  made  by  Gov- 
ernment departments  and  Other  agencies, 
as  well  as  of  settling  and  adjusting 
accounts  in  which  the  Government  is 
concerned,  31  U.S.C.  §71.   This  is  an 
executive  function  and  in  performing  it 
the  Comptroller  General  acts  as  a  mem- 
ber of  the  Executive  branch  of  the 
Government.   The  dual  status  of  the 
General  Accounting  Office  is  not  anom- 
alous, for  many  regulatory  commissions 
fulfill  in  part  a  legislative  function 
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and  in  part  carry  out  executive  duties,       / 
Humphrey's  Executor  v.  United  States, 
295  U.S.  602,  55  S.Ct.  869,  79  L.Ed. 
1611.   Cf.  Myers  v.  United  States,  272 
U.S.  52,  47  S.Ct.  21,  71  L.Ed.  160. 
Thus  we  have  developed  in  comparatively 
recent  years  a  fourth  type  of  Govern- 
ment agency,  one  that  combines  two  kinds 
of  basic  powers. 

The  office  of  Comp,troller  General 
examines  all  vouchers  and  scrutinizes  all 
payments  made  by  Government  disbursing 
officers.   In  case  any  payments  are  found 
excessive,  improvident,  or  illegal,  the 
accounts  of  the  disbursing  officer  may  be 
surcharged  accordingly.   The  Comptroller 
General  may  also  transmit  such  items  to 
the  Department  of  Justice  with  a  view  to 
bringing  judicial  proceedings  in  order  to 
secure  refunds  from  persons  to  whom  erro- 
neous payments  have  been  made.   The  Comp- 
troller General  is  not  a  law  officer.   He 
does  not  render  legal  opinions.   His  de- 
cisions are  binding  and  conclusive  only 
on  the  Executive  branch  of  the  Government, 
particularly  on  disbursing  officers." 
(Emphasis  added.) 

While  holding  that  the  Comptroller  General  acts  as 
an  Executive  officer  and  not  as  an  agent  of  Congress  in  set 
tling  accounts  of  disbursing  officers  and  in  approving  or 
disapproving  payments  made  by  government  agencies,  the 
court  also  implicitly  established  that  his  bid  protest  or 
advance  decision  procedures  are  executive  functions: 

"As  a  matter  of  convenience,  the 
Comptroller  General  may  render  advance 
rulings  on  questions  whether  certain 
payments,  if  made,  would  or  would  not 
be  approved  by  him,  31  U.S.C.  §74,  3d 
paragraph.   Such  a  course  is  conducive 
to  fairness  and  efficiency.   While  the 
statute  expressly  authorizes  the  Comp- 
troller General  to  do  so,  it  would  seem 
that  even  in  the  absence  of  an  explicit 
provision  such  an  activity  would  impliedly 
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be  within  his  functions.   Technically 
a  decision  of  the  Comptroller  General 
upon  a  question  so  submitted  to  him, 
is  not  a  legal  opinion,  but  a  ruling 
or  an  announcement  that  if  certain 
payments  were  made  by  disbursing 
officers  in  the  future,  they  would  be 
passed  or  disallowed.   The  disapproval 
would  be  binding  and  conclusive  on  the 
disbursing  officer  but  not  upon  the 
person  to  whom  the'  payment  might  be 
made.   It  would  still  be  open  to  the 
latter  to  contest  any  claim  for  refund 
and  interpose  any  defense  that  he  may 
have  .... 

Applying  these  principles  to  the  case 
at  bar,  the  decision  of  the  Comptroller 
General  in  this  instance  is  equivalent 
to  an  announcement  that  if  the  contract 
were  made  with  the  plaintiffs,  he  would 
disallow  any  payments  that  might  be  made 
by  any  disbursing  officer  thereunder." 
234  F.  Supp.  at  100.   (Emphasis  added.) 

Thus,  the  Comptroller  General  would  be  acting  in  an 
executive  capacity  in  resolving  bid  protests  under  Title 
VII  since  the  primary  basis  for  bid  protest  decisions  is 
the  statutory  authority  to  settle  public  accounts. 
Wheelabrator  Corp.  v.  Chafee,  455  F.2d  1306,  1313-14  (D.C. 
Cir.  1971).   A  bid  protest  decision  is  an  executive  func- 
tion because  the  Comptroller  General  is  controlling  pro- 
curement policy  in  requiring  the  award  to  be  placed  with 
the  bidder  he  determines  to  be  best  qualified.   Essentially, 
he  is  performing  an  executive  function  by  directing  to  v;hom 
the  contract  will  be  awarded. 

Furthermore,  the  enabling  statute  itself  manifests  the 
intent  of  Congress  to  give  the  Comptroller  General  executive 
powers  and  functions.   The  predecessor  to  the  present  Comp- 
troller General,  the  Comptroller  of  the  Treasury,  had  the 
power  of  disallowance  over  payments  made  by  executive  agencies 
because  he  was  a  member  of  the  Executive  Branch.   The  Budget 
and  Accounting  Act  of  1951  vested  all  of  the  predecessor's 
powers  and  duties  in  the  Comptroller  General,  and  thus  retained 
his  position  as  an  executive  officer.   31  U.S.C.  §44  (1976). 
Congress  has  also  delegated  to  the  G.^0  the  additional  executive 
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functions  of  administering  other  legislation,  such  as  the 
Federal  Election  Campaign  Act  of  1971,  2  U.S.C.  §§431-54 
(1976) .   Finally,  the  Cost  Accounting  Standards  Board  is 
also  within  the  control  of  the  GAO  and  prescribes  the  account- 
ing standards  for  all  Government  operations.   See  31  U.S.C. 
§49  (1976)  and  50  U.S.C.  App.  §2618  (1977). 

In  sum,  it  would  seem  undisputed  that  the  Comptroller 
General,  in  the  exercise  of  certain  functions  acts,  as  a 
member  of  the  Executive  Branch,  regardless  of  his  separate 
and  additional  legislative  functions.   The  Comptroller 
General  is  functioning  in  tfie  bid  protest  area  in  precisely 
the  same  manner  as  in  settling  public  accounts  or  in  render- 
ing advance  decisions  on  the  propriety  of  proposed  payments 
by  executive  agencies.   Therefore,  a  separation  of  powers 
problem  does  not  arise  under  Title  VII  because  the  Comptroller 
General  is  acting  as  an  executive  officer. 

C.   The  Comptroller  is  Appointed  by  the  President 
and  Subject  to  His  Removal  Power. 

The  Comptroller  General  is  appointed  by  the  Presi- 
cent  in  conformity  v;ith  the  Appointments  Clause.   31  U.S.C. 
§42  (1976),  Buckley  v.  Valeo,  424  U.S.  1,128  n.  165  (1976).   • 
Despite  this  clear  statutory  provision,  however,  it  has  been 
contended  that  the  Comptroller  General  is  not  an  executive 
officer  because  he  is  not  subject  to  removal  by  the  President. 
Aside  from  the  failure  of  this  contention  to  address  the 
initial  question  v/hether  the  nature  of  the  Comptroller 
General's  functions  are  executive,  the  statute  itself  does 
not  bar  the  President  from  removing  the  Comptroller  General. 
31  U.S.C.  §43  (1976).   The  statute  provides  only  that  Con- 
gress "may"  remove  him  for  certain  enumerated  reasons.   It 
does  not  provide  that  the  Comptroller  General  "shall  only" 
be  removed  by  these  specific  congressional  procedures. 

Furthermore,  serious  constitutional  questions  would 
arise  as  to  the  validity  of  Congress'  complete  exclusion  of 
the  President  from  the  removal  process.   As  Professor  Mans- 
field states  in  his  well  thought-out  treatise  on  the  Comp- 
troller General: 

"The  unconstitutionality  of  the  Budget 
and  Accounting  Act  [would  follow]  from 
the  attempt  of  Congress  to  claim  the 
removal  power  for  itself,  and  not  from 
what  it  confers  on  others."   H.  Mansfield, 
The  Comptroller  General,  supra,  at  90. 
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This  result  flov;s  from  the  well  established  consti- 
tutional and  statutory  principle  that  the  President's 
power  of  removal  of  executive  officers  is  incident  to  the 
power  of  appointment.   Myers  v.  United  States,  272  U.S.  52, 
119  (1926)  .   Although  Congress  can  validly  restrict  and 
condition  the  President's"  removal  power  as  to  other  than 
purely  executive  officers  (such  as  the  Comptroller  General) 
by  fixing  standards  for  its  exercise.  Congress  cannot 
assimilate  completely  the  executive  pov;er  of  removal. 
Humphrey's  Executor  v.  United  States,  295  U.S.  602  (1935). 
Since  Congress  cannot  vest  entirely  within  itself  "the 
authority  to  appoint  officers  of  the  United  States  when  the 
Appointments  Clause  by  clear  implication  prohibits  it  from 
doing  so,"  it  cannot  similarly  reserve  for  itself  the 
executive  power  of  removal  which  is  incident  to  the  power 
of  appointment.   Buckley  v.  Valeo,  supra,  at  135.   Since 
the  President  is  given  appointment  power,  it  is  not  apparent 
how  removal  in  any  other  hands  can  be  reconciled  with  the 
doctrine  that  the  latter  is  incident  to  the  former. 

Furthermore,  this  grant  of  po'.;er  to  Congress  must  be 
----  in  conjunction  with  the  reasonable  povjers  exercised 
by  the  other  two  branches.   The  President  should  have  removal 
power  over  the  Comptroller  General  because  this  power  can 
only  contribute,  v/hether  exercised  or  not,  to  the  effective 
financial  ad.'ninistration  of  the  United  States  government. 
It  would  be  unreasonable  to  completely  prohibit  executive 
removal  of  an  officer  with  such  broad  financial  powers  and 
jurisdiction,  and  v;hose  functions  include  many  of  a  purely 
executive  character.   See,  H.  Mansfield,  The  Comptroller 
General,  supra,  79-84. 

II.   THE  SEPARATION  OF  POWERS  DOCTRINE  IS  NOT  VIOLATED  BY 
THE  COMPTROLLER  GENERAL'S  AUTHORITY  UNDER  TITLE  VII. 

The  separation  of  pov;ers  doctrine  was  originally  based 
on  the  concept  that  all  powers  of  government  are  divided 
into  three  distinct  branches,  executive,  legislative  and 
judicial,  and  that  one  branch  cannot  be  permitted  to  en- 
croach upon  the  powers  of  another.   The  Supreme  Court  has 
recognized  that  the  doctrine  no  longer  contemplates  complete 
separation  of  the  branches  of  government  because  such  "a 
hermetic  sealing  off  of  the  three  branches  of  Government 
from  one  another  would  preclude  the  establishment  of  a 
Nation  capable  of  governing  itself  effectively."   Buckley 
V.  ValGO,  supra,  424  U.S.  at  121.   Thus,  the  Supreme 
Court's  pragmatic  interpretation  of  the  doctrine  is  based 
on  the  reality  that  governmental  pov;ers  are  shared  and  that 
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"enforcement  of  a  rigid  conception  of  separation  of  powers 
would  make  modern  government  impossible."   Atkins  v.  United 
States.  Ct.  CI.  Nos.  41,  132,  357-76  at  64  n.  32  (MayTs^ 
1977) .   Accord,  Nixon  v.  Administrator  of  General  Services, 
45  U.S.L.K.  4917,  4921-2  XJune  28,  1977) .   Justice  Jackson 
summarized  this  understanding  as  follows  in  his  concurring 
opinion  in  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  34  3  U.S 
579,  635  (1932): 

"While  the  Constitution  diffuses 
power  the  better  to  secure  liberty, 
it  also  contemplates  that  practice 
will  integrate  the  dispersed  powers 
into  a  workable  government.   It  en- 
joins upon  its  branches  separateness 
but  interdependence,  autonomy  but  _ 

reciprocity."  ~ 

In  accord  with  the  Supreme  Court's  practical  applica- 
tion of  the  doctrine,  the  separation  of  powers  principle 
J^_-  .-.ot  apply  to  the  operations  of  an  agency  which  has  been 
vested  with  a  combination  of  executive  and  legislative  powers 
by  the  Congress  since  the  theoretical  and  doctrinal  concept 
of  separation  of  powers  does  not  stand  up  when  faced  with 
the  practical  necessities  of  effective  government.   K.  Davis, 
Administrative  Law  of  the  Seventies,  §§1.09  and  1.09-1  (1976). 
The  doctrine  has  not  been  applied,  for  example,  to  administra- 
tive agencies  such  as  the  Federal  .Aviation  Administration  and 
the  Veterans  Administration  because  it  would  appear  to  render 
the. existence  of  such  typical  agencies  unconstitutional. 
Similarly,  the  combination  of  powers  given  the  Comptroller 
must  also  be  regarded  as  constitutional.   As  Professor  Mans- 
field states,  the  "very  purpose  in  creating  most  administra- 
tive agencies  (and  the  GAO)  is  to  effect  a  combination  of 
legislative,  executive,  and  judicial  authority  sufficient  to 
accomplish  pressing  social  tasks,  but  .a  combination  that  will 
preserve  ultimate  controls  in  all  these  constitutional  branches. 
H.  Mansfield,  The  Comptroller  General,  supra,  at  89.   Professor 
Mansfield  further  states  that  it  would  be  a  perversion  of  the 
doctrine  to  forbid  any  combination  of  administrative  powers.  Id. 

Professor  Davis  explained  the  rationale  for  not  applying 
the  separation  of  powers  doctrine  to  administrative  agencies 
as  follows: 

"What  we  have  discovered  in  facing  such 
problems  —  and  we  have  by  now  had  a  good 
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deal  of  experience  —  is  that  the  true 
principle  that  should  guide  the  alloca- 
tion of  power  within  the  general  frame- 
work is  not  the  principle  of  separation 
of  the  three  kinds  of  pov;er  but  is  the 
principle  of  check. 

The  danger  is  not  blended  power.   The 
danger  is  unchecked  pov/er. 

In  the  organic  arrangements  that  we 
have  been  making  in  recent  decades  in 
the  establishment  and  control  of  admin- 
istrative agencies,  the  principle  that 
has  guided  us  is  the  principle  of  check, 
not  the  principle  of  separation  of  powers. 
We  have  had  little  or  no  concern  for 
avoiding  a  mixture  of  three  or  more 
kinds  of  pov;ers  in  the  same  agency;  we 
have  had  much  concern  for  avoiding  or 
minimizing  unchecked  power  ....  But  v;e 
have  taken  pains  ta  see  that  the  agencies 
report  to  and  draw  their  funds  from  our 
legislative  bodies,  that  the  personnel 
of  the  agencies  are  appointed  and  reap- 
pointed by  the  executive,  and  that  the 
residual  pov;er  of  check  remains  in  the 
judiciary.   As  long  as  we  continue  to 
emphasize  the  principle  of  check,  we  may 
safely  continue  our  increasingly  deep- 
seated  habit  of  allowing  the  blending  of 
three  or  more  kinds  of  power  in  the  seime 
agency.   Davis,  Administrative  Lav; 
Treatise,  §1.09  at  68-9  (1958). 

Even  if  the  Comptroller  General  were  viev;ed  solely  as 
a  legislative  officer  or  agent  of  Congress,  the  separation 
of  powers  doctrine  would  not  appear  to  be  violated  by  his 
deciding  bid  protests.   One  recent  commentator  explained 
that  the  Comptroller  General,  as  a  legislative  officer, 
would  not  be  infringing  upon  executive  functions  because: 

"...as  a  factual  matter  the  GAO  clearly 
acts  as  an  independent  agency  in  its  ac- 
counts settlement  role,  however  that  role 
be  characterized.   Thus,  even  if  the  GAO's 
account  settlement  is  an  executive  func- 
tion, the  GAO  does  not  perform  it  as  an 
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arm  of  Congress,  but  rather  as  an  indepen- 
dent office  of  the  Government.   This  is 
what,  in  my  opinion,  was  intended  by  the 
1921  Act  and  is  what  exists  today  —  an 
independent  office  to  perform  the  account 
settlement  function.   Thus  one  cannot 
reasonably  argudf  that  a.n  agent  of  Con- 
gress is  performing  an  executive  function." 
T.  Williamson,  Bid  Protests  and  the  Pro- 
curement Commission,  9  Public  Contract 
Nev.-sletter  1,  5  (October,  1973). 

Furthermore,  the  Court  of  Claims,  in  Atkins  v.  United 
States,  supra,  at  66-67,  recently  established  that  there  is 
no  separation  of  powers  problem  when  an  executive  officer 
"acts  as  .  .  agent  of  the  legislative  branch  of  the  Government. 
Thus,  eveii  if  the  Comptroller  General  would  be  acting  as  a 
legislative  officer  in  the  limited  area  of  bid  protest  deci- 
sions, his  status  as  a  member  of  the  Executive  Branch  in  his 
other  functions  renders  the  separation  of  powers  objection 
irrelevant  since  Atkins  appears  to  enable  him  to  act  as  "an 
age.'.t  of  the  legislative  branch"  in  this  limited  fashion 
•..-ithc'Jt  violating  the  separation  of  powers  doctrine. 

Thank  you  again  for  the  opportunity  of  expressing  our 
viev;s. 

Respectfully  submitted. 


S~  ^^cUl^ 


Roy  Sf   Mitchell 
Chairman 
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«-^5avid  L.  Hirsch,  III,  Esquire  . 
O.  S.  Hiestand,  Esquire 
George  M.  Coburn,  Esquire 
Gene  S.  Bergoffen,  Esquire 
Allan  J.  Joseph,  Esquire 
J.  Thomas  Burch,  Jr. ,  Esquire 
Miss  Marilyn  Neforas,  Section  Liaison 
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ATTACHMENT  2 


Ttrt 


OVARTMINT  Of  JUmCE  VIEWS  ON  CONSTTTUTIONAUTY  OF 
COMPCTmON,  BIO  PROTEST  PROVISIONS  ENACTED  BY  CONORESS 


BoMnhtoiMkBrooki 


ConflilttM  01  GcvflnsMt  OpmtlflBB 
Ho—  of  Wipi  — iliUiw 
WMMagMa.  D.C  tMIl 
Oiar  Mr.  Ckaimua: 

nif  lotur  protnti  tba  vi«wt  of  tbo  Oopartmant  o(  Ji» 
de*  on  SJt  SIM.  •  bill  "to  rwrim  tbo  prncoiliiw  for 
Mtieitlng  lad  ivalnatiiic  bldi  ud  propoul*  (or  (ovoramant 
eoBtnctt  ntof  fall  tnd  opon  eompatiUoa,  and  (or  otbar 
pwpoaaa."  na  Dapartmant  of  Jotlca  oppoaaa  cnactmaBt  of 
ttaii  laSlaUtlaa. 

White  «o  Jda  otbar  fadarai  afCDdaa  la  a  coiBinitmaBt  to 
foil  aad  opao  compatltloa  wbara  (aaitbla.  «a  baUara  tbat 
Mctlaa  t04.  proTtdioc  (or  ravtaw  of  procoraoam  procoduiaa 
hf  tba  Gaoaral  Aceanntliif  Oflca.  may  giva  riaa  to  mbata» 
tial  cooatltatioaal  problama  la  that  It  abrldfaa  tba  deetrlao 
of  sapantioa  of  powan.  Addttiooally,  tba  pro*laiaaa  of 
•action  204  tihllth  a  proeadura  tbat  pannlta  iiiiiiaiaaiiij 
and  oawiaa  latroilaa  lato  tbo  activtttaa  of  tba  aiacuU»a 
braaeb  of  tba  toraraniaat  by  tba  legiiiativa  braaeh. 

Wa  baU«««  tbat  {204,  whlcb  would  autbortxa  tba  Gaaaral 
AccooBttac  Ofloa  (GAO)  to  taka  a  (onnal  rate  la  tba  awar4> 
iac  of  ceatracti  b;  tba  ExamtlTo  Braaeb.  raiiaa  aorat  aad 
sobataatlal  eoBfiitstlooal  lanaa.  Tba  GAO  Is  aa  laftniiiMB> 
tality  "ladapaadaat  of  tba  exacoUv*  braaeb."  )t  U^C 
JTO^a).  aad  tba  Conptrellar  Gaoaral  is  proparlj  coaidarad 
to  be  aa  oflcar  of  tba  LaflsUtlTa  Braaeb.'  As  sueb.  ba 
caaaot  exarciM  asecntiva  or  judicial  autborlty  wttboot  Ti»> 
Utiac  tba  doctrlaa  of  Mparatloa  of  powan.  BuekUf/  v. 
Voiao.  424  VX  1.  13t  (1(76). 

First  S204(b)(l)  autbonias  rafarrate  from  (adaral  cowta. 
io  apparaat  rtoUtioa  of  both  Artlcte  I  aad  Artiete  m  of  tba 
Coosdtatioa.  It  Is  oot  claar  at  wbat  itaga  la  a  jodlelal 
procaadiBg  tba  court  would  asaka  tba  rafarral  or  wtaatbar 
GAD'S  racommaodatloo  woold  ba  aa  advisory  opiaioa  to  tba 
court  or  a  fiaal  opiaioa  to  tba  partiaa.  la  altbar  case.  It 
would  appaar  tbat  GAO  woold  ba  oparatiag  aa  soma  kiad  of 
adtnact  to  tba  judiciary.  Wa  ar«  oot  awara  of  aay  antbortty 
la  tba  Coostitatioa  tbat  ptfmlta  tba  Laglatetiva  Braaeb  to 
proTida  advisory  opiaioos  to  tba  Jodlelal  Braaeb  r«fardlB( 
paodlBi  caaasL  Artlela  I  aatbortzoa  tba  LagisUtlva  Braaeh  to 
maka  tewa,  aet  to  iotarpret  them  tftar  tbey  hava  baaa 
anartarf  nat  task  Is  fivta.  uoder  Amda  m.  to  tba  Judicial 
Braaeh.  nua,  avao  If  Judga  wen  lacUiwd  to  ask  (or  asiist- 
aaea,  wa  baUara  that  it  would  ba  imcoosUtutiooal  (or  tba 
Liagislatlve  Braaeh  to  provide  It.  It  would  raiw  equally 
larioua  problems  uoder  Artcle  III  if  this  section  were  read 
to  permit  GAO  to  reader  a  &oal  opinioa  to  tlic  parties, 
tbareby  usurping  (he  judldiry  i  function.  We  therefore  op- 
poaa  tbc  references  to  "any  court  of  the  Uoited  States"  ia 
|204(bXI).  and  urge  its  deleiioo 


...^**y*''*"^y  WUIoaghby,  The  Gmerai  Accounting  Ogiet  II 
(Itn):  Smith.  The  Cmerol  .Acc(7unnn9  Ogict  It  [\m\  The 
C/mud  Siaus  Gcvrmment  .vfanujj «]  ii9ll) 


SaeoaA  |lM<b)(S)  prwidaa  for  •  suy  of  tba  award 

of  a 


tract  pandtac  roTtaw  by  tba  CeoBpttoi. 
ter  GoMraL  White  tba  Coopireiter  Gaaaral  oltlmataly 
nakaa  oaiy  a 'Yaceamaadattea."  tba  Impact  ea  tba  award 
of  ( laiii  acli  by  tka  BiauiU»a  Braaeh  will  ba  iBiaadiau  aad 
profSMd.'  Ooty  ta  tha  matt  tiraprtonal  drenaistaaeaa  eaa 
tba  eoattaet  ba  protaetad  fraa  aay  deUy,  i204<bX2)(D),  aad 
avaa  tha  "eqraaa  optteo."  |204<c)(l).  wiU  take  abogt  forty- 
>*•  day*,  ror  tba  vast  majority  of  cootraeta,  tbarafora, 
tbara  win  ba  as  sutntory  Umit  on  the  tima  that  GAO  may 
take  ta  make  Its  rammmandatloBa.* 

Wa  baitevw  tbat  tbte  provistea  is  aaeoastltntional.  It  is  ooe 
thtag  to  say  that  Cdocraaa  may  raqoira  tba  Ezaeutiva  to 
"rapoR"  ceatampUtad  BiaciittTe  actloas  to  Its  eommittaw 
aad  datey  tbair  eneotleo  (or  a  period  during  which  thoea 

1 1 Illaaa  may  cooiidar  tetlilahnii  to  block  tha  Ezecuava 

aetiaa,  aad  qolta  aaotbar  to  uy  tbat  Congrass  may  delegau 
to  aa  aottty  saeh  as  GAG  the  power  effectively  to  block 
Bncotive  acttea  ootatde  the  teflaUtiva  procaaa. 

Parthannare,  If  the  syitam  oltUnataly  asublisbad  by  this 
piwlstea  sett  a  4S-day  Umlt  doriag  which  the  ExaeuUva 
Braaeh  eeold  take  ae  Saal  aetlea  oo  a  coatract.  it  would 
( latHula  otor*  than  a  "Yepart  aad  wait"  provialoa.  It  would 
be  aacoartttBtteaal  beeaoaa  the  GACt  aetlea  00  tha  coatract 
prior  to  the  aad  of  tha  4S-day  parted  would,  by  userradly 
parmlttiog  the  afaaey  to  preeaed  at  that  point,  be  taking  aa 
acttea  bavtag  a  la«ai  affect  oa  the  rights  aad  obligauoos  of 
panoaa  oatside  the  UfteUtive  Braaeb.  a  result  claarty 
(ecaeteaed  by  the  Saprame  Coort  te  ItiS  v.  Chaiha.  IDS 
S.CL  2714  (19U).  Mora  importaatly.  }]04<bX2)  clearly  coo- 
caaptetaa  tba  poasibllty  that  with  raapaet  to  loma  contracts, 
the  agaaey  will  Umpty  be  pot  oa  permaoaat  bold"  uatU 
after  GAO  has  aaaooaead  its  "reeommaodatioa"  Thus,  rath- 
er thaa  eeofroatlag  a  sutiitomy  Impoaad  45-day  waitug 
partod."  the  agaoey  would  be  coofreotad  with  what  would 
be.  aaalytieally,  aotblag  lass  thaa  a  clearly  uocoosutubooal 
'■eammittaa  approval"  provisioa,  tha  only  difference  being 
tbat  tba  GAO  wood  pUy  the  pivotal  rale  nthcr  than  a 
eoepaaaiaaal  cominlttae  This  saetioa  must  ba  deleted  be- 
cause of  tbte  coostituttoeal  laffrmity. 

Third.  !204(cX4)  purports  to  give  tba  ComptroUer  General 
tba  aotherity  to  make  a  roUag  gnatlag  a  party  the  costs  of 
Its  protaat.  laeludlag  attanay  (eaa.  which  "ihoil  ba  paid 
promptly  by  the  axeentivo  agaoey  coocanicd  out  of  (uads 


GAO  ku  for  oudj  7«an  iaiwd  dnular  "r^coituneoAitjooj"  to 
MaadM.  4  CF  R.  Part  :i.  bet  It  haj  doo«  w  mthoui  u;  tipnsj 
•utatcry  Juthortutioa  rtljim  aBtud  oa  u  tittnsioii  o(  lU  lu- 
ionty  to  MUle  tb«  icroaau  ol  the  GovermriML  Jl  L'  S  C  jlTOJ. 
Ova  that  tier*  haa  bem  cooiidarablt  diacuaaioe  ov«r  tit  /ean 
qgenaaiDi  wh«li<r  tlui  MtUtrrxot  lutAonty  u  properly  :od|e<l  in 
a  leftslatlve  body  Ui<  CAO.  ratbar  thao  la  u  eircuuvt  i(»cy.  this 
MU  may  be  aa  atumpc  to  avt  the  profrain  a  firmer  tootmf 

'GiTaa  tha  thouauda  of  coetraca  iwardcd  eacb  ytu  by  tbc 
^BcWvt  Branch,  it  may  ba  that  tha  delay  <D|eod«rF<i  by  uui  saw 
precaa  mil  aenoualy  unpiage  oa  the  Ezacuuva  Braaeb  i  ability  to 
ciacau  tha  lawi  la  a  timely  (aahloa. 

'Tba  CooptroUar  Caaeral  la  sappoeed.  ta  tha    maxurum  rneai 
pnctlcable.    ta  aa<  ap  aa  "laazpenslve  aad 
BJL  11*4.  |204<cXI). 


aad  czpe^uo^ii  procesi 
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f^Ct.  4ti        MS 


SZttMlM)- «wv  IM  Mikactty  to  imtrmA  m 
ttf«  apaey,  or  a  QAM  nBdartef  a  uliiiliiwiay 


doM  it  parastt  tto  Ugtotartt**  Bnaek  ta  aneata  tka  Itw  br 
itmmt^H  ^B*  eoameti  Aoild  b*  »mt*tt  or  ts  tdjodt- 
eiai^  afttak  tte  Bi»ciiU»»  Braoc*.  Aecsrtfiaiy,  — 


»4(C)(4) 


b*  M«ad  ia  artm  ta 


PwtlMnMn.  ia  o«  *taw.  awirdlBC  ittarMr  f*«  la 
enrf  mm  la  wUdi  tba  protaitar  pravsUa  U  oawtaa^  Pint  U 
to  eoatrwy  i«  tba  AnMricaa  nila  that  attonay  (aaa  ara  aet 
iUftad  to  tba  loatBC  party,  bat  ar«  bona  by  aaeb  party. 
WbUa  tte  AAaricaa  mla  trlataaa  a  ibUtls(  o<  f  aaa  la  tba 
•f«t  of  bad  faltb,  M  ncta  raqulrcscnt  to  mada  by  tbto 
laupuaart  lt|pt1f»*^  Evaa  tba  Equal  Aeeaaa  to  Joatlea  Act 
t.jjyi«tU)ii  wbieb  abrocataa  tba  Amartcaa  rnla  aad  sakM 
attoratr  (a«  afalait  tba  GovammaDt  ivaUabla.  raqnlraa 
tbat  tba  prtrata  party  daoioaatrau  that  tba  GoraninaBt'* 
'poattiaa  waa  oet  "nbataBtiaUy  JuatiAad.**  At  a  mlalinaiB, 
tba  '-f^'«n^  iboald  raqoira  neb  a  abowtac- 

la  addtttoa.  tba  avaiUbUlty  ol  ttxanf  (aaa  la  preeaad- 
iaci  bafora  tba  Gaoaral  AeeooatlBC  Oflea  win  oadwiKifly 
aeeacafa  Utlfattaa  wWcb  •aold  aot  otbarvtoa  ba  iaatttat- 
ad.  Tte  eearti  bava  loac  raeogniaad  tba  wtodon  at  allowtBC 
•tacBttra  afaadaa  vida  laUtada  la  czarefxlaa  tbair  dlaer*- 
ties  la  praegraoaat  attaatleaB.  Tte  proTttoee  (or  attoraay 
(aaa  «a«Ba  daatlaad  to  Mcoarafa  baaalaaa  attacka  oa  tba 
asardaa  ef  tbto  dtocratiaa. 

Apart  tnm  tba  cuuaUtutloaal  lafinnltlaa  arldaat  la  Me- 
tioe  M4.  It  appaara  to  ba  lataadad  to  craata  aa  araa  graatar 
limit  OS  tba  tradittcoal  broad  diacratloa  of  azacettTa  agaa- 
daa  to  eeednct  pcocnraiDant  aetivlttaa  tbao  to  aow  la  aija- 
taaea.  Wa  aaa  do  raaaoe  (or  lajtolatloo  wltb  saeb  a  |oaL 

Bo«b  bafora  aad  altar  eoetract  award.  Udders  aow  bava 
tba  rifbt  to  ioitstata  nit,  la  altbar  tba  Ualtad  Statn  Clalma 
CoBit  or  tba  Uoitad  SUtaa  distrtct  eoorta,  to  aaak  aa  laloae- 
tioo  praraetiBg  tba  procorlat  afaoey  (ron  takia(  (srtbar 
actioa  la  tba  aveat  a  lea*  biwliaf  (aad  parbapa  laaa  coatly) 
raaolatloe  to  meb  a  dlspota  to  daairad,  bidden  aow  bava  tba 
rifbt  to  laatltuu  *a  actloo  bafora  tba  Gaaaral  AecooatiBC 
Oflca  wbicb  caa  recommead  tbat  tba  afcacy  take  a  differ- 
cat  coarse  of  actloo.  To  tba  astaot  tbat  tba  laftolaHoa 
creataa  (or  Udders  »«VHt1niial  fabataatlTa  rlgbti  la  tba  aa- 
tura  of  graatar  eompetltiee  or  (oiler  aceaey  diasloaore,  racb 
rifhta  a>ay  be  aaforced  uder  tba  praaaat  law. 

Perbapa  tlM  loeat  dfiifleaat  latruiioa  lata  tba  preeore- 
meot  pmcen  to  tba  btlT*  proviaiooa  affordiaf  rtgbta  of 
actioe  bafora  tba  CAO,  bafora  tba  G«oeral  Servlca*  Board  of 
Coetraet  Appeato  aad  bafora  tbe  coviru  under  the  Adminto- 
Irattve  Pracadora  Aet  to  "aay  launsted  party."  We  itroof- 
ly  believe  tbat  It  woold  aot  be  la  Um  public  Istcrcst  to  allow 
"aay  latcrcstad  party"  to  dtorupi.  icd  poaibly  bait,  i  (eder- 
al  procnrenMOt  o(  aaeded  goods  or  lervlccs.  Wliila  tba  bill 
doe*  aot  amplify  tbe  mining  of  loy  imcrcst«d  party."  we 
aaasme  it  to  iaclude  parue*  otber  lAu  bidden.  Ic  thia 
retard,  tbe  bill  1*  i  radical  depanurt  from  cxistlsg  law, 
eatabUibed  tbroufb  *  aombcr  of  jtxn  of  judldai  lod  ad- 
miaistratiTe  ezpcneace,  wbicb  provide*  tbat  only  bidders 


I  Hi  ntaiiflil  ittoiiiiiliiilii  lli  fiiwilpiiiwi 
tkat  cttadi  tta  fltug  «f  a  cteOagi  ta  itot 
agacfi  aetta  TMi  lav  «a  laiikpi<  tor  far  §mt 
twmm.  Thainampdaof  aomal  aiauUHa  bnat  fae> 
ttaa  a^  tk*  ea«  ta  the  taipayar  d  bU  pretatt  mi«adeM 
OMit  ba  maiimail  Tlw  eaorti  ba««  eoociataatly  raeof- 
olad  tto  aaad  tor  MbManttal  dtoeratioa  la  afaey  oAdato 
la  tfet  proanaai  procaaB.  AH  of  tbeaa  coaiidaratloaB  bav« 
tod  la  tba  rewpldw  tbat  Ud  proiaai  bare  a  profaaad 
dalalaflaa  etfaet  a  praearameot  peUey  aad  tbanfot* 
ahoold  to  pamlttad  oaty  wba  tba  protaatar  ba  tbe  taterat 

la  tte  n aaiaal  o<  a  Mdda.  Allawta«  "aay  latareaiad 

portf  to  Ua  a  aeHa  wUa,  aaapt  la  aaaaaai  arcoB- 
Maaeoa,  weald  roqtt*  tto  a«aaey  ta  daiay  tba  procoreaiaat 
peatt^  aetia  by  tto  ConptreUar  General  woold  aot  ba  la 
tba  beat  lataraati  o<  tto  Amarteaa  pooplOL 

lei  llrai  S04(e),  wbicb  prorida  (or  rariew  of  ageacy  pr» 
utiamaut  dadaloa  oadar  tto  Admiatotrattve  Procedur* 
Act.  to  aaaceaaary  aad  lartaly  dnplieatlva  of  tto  remedies 
availabla  oadar  tto  Fadaral  Coots  Impcetemeat  Act. 
paa*a  by  Coocrea  Ian  tbaa  >  years  afo.  Tbat  Act  gave  tto 
Uaita  Stata  Claiai*  Ceort  Jortodietloa  to  eatartala  nits  for 
latoettva  aad  otber  raliaf  Had  by  Mddon  wto  eballeage  a 
proeaemal  prior  ta  award.  n»  district  coorts  cootlsDe  to 
eatartala  soeh  niti  wba  tboy  are  Uad  after  award.  Tberv 
(era,  prwidiaa  tar  APA  lariaw  to  oaaaeeaaary  tad  may 
roaalt  ia  |y— *'■**-*  tofal  staadardi  wblla  (oatarlag  more 


SaetlM  MKf).  pr«*tdiac  lor  jvisdictiM  la  tto  Geoeral 
Serrtea  Board  at  Coatraet  Appeato  orar  eballaa«aa  to 
preearanaa  t«  ptocuiemato  of  autooiatie  data  proeaslag 
aqoipaea,  eraata  a  patcbwert  of  resMdles  linnBiiIng  do 
caa.  It  woold  eraata  a  feortb  (omm  ia  wbicb  a  bidder  could 
■•*""~f  sBcb  a  procoresaeat  by  addlag  Jortodietiaa  lo  tto 
Board  d  Cootraet  Appeato  ta  tto  prvrtoosly  (Ustlag  )tirts- 
dictlM  la  ite  CUlna  Coort  tto  district  eoorta  tad  tto 
General  AceooatiBf  OOea.  We  kaow  of  ae  raasoo  to  esact  a 
tow  wbicb  sImws  neb  potaatlal  (or  coofosioa  aad  dtorupuoo 
abaaot  a  compeniag  aaed  (or  a  (oortb  tonm. 
naally,  sactloa  2M(bX2XA)  raqalre*  azacntlT*  igeodca  to 
"aobnit  a  eomplata  report  (tadodlog  all  rclcvace  doe«- 
acBti)  a  tto  preteatad  procaretneat  to  tto  CompffoUcr 
Geaeral  wltble  twesty-five  worklat  day*  (ram  tto  tgeo- 
ey's  roeelpt  of  tto  aoticc  of  racb  protest. " 
'nto  ii»eiiihlea  prior  propas&)3.  bistorlcally  oppoeed  by  Uus 
OepartiBcat.  ttot  were  iat«ded  to  give  tto  G«ocrai  Account- 
Inc  OAa  """'"'»«^  aeeesi  un  uscutlTe  braocb  records* 
nay  were  oppwed  bacauaa  tbey  made  oo  pnmiioe  (or 
protisetioa  of  nasitive  Laformatioa  (rom  eittof  Jomesac  or 
foreiga  actiTltlaa.  Aay  lectolaUoo  u>  this  area  ibould  permit 
citber  tto  Presidat  or  tto  bead  of  tto  atfectad  agency  to 
esempt  racocds  iarolvtag  »"«>«>^«i  traasactioa  wbjcb  r»> 
lata  ta  laBaithre  (oralfB  iatelllgeaee  or  forcicD  coaotar- 
lataUl(CBC*  actlvltiea;  Baaocial  transactloo*  takto  punuaot 
to  sactloa  S(b)  of  tto  Ceotral  louUigeDce  Ageocy  Act  of 
IMP,  u  amcoded;  and  laformatioa  tto  disclosure  of  wbich 
could  reasooably  to  expected  to  expose  s  sensitive  tovau- 
ptioo'  or  iovestlgative  technique,  or  eodanger  tbe  uiety  of 
past  or  preseot  govemmeot  ageots.  mfonnants.  otber  coop- 


■See  Ultar  to  tbe  Hooonbl*  Jack  Brooks.  Cluiimu    Houi* 
tioes.  from  Beolamui  R  Cl»ii«u, 


Oparstioei 
Joly  i.  1 


itami 
Ut 


'  INS  f .  Oiodha.  1*1  ICt.  rM.  r M  1 30  '  1  MS) 


Canouttat  oe  Covcrameal 

Lttanxy  C«i«rai     _,     . 

I JL  ntm^-wi  Otpaty  Aalsuot  Attorney  C«wu  (Met 
o<  Ucal  CneeeaU  Bcfort  (be  Hoom  SabeomButu  ae  U«uUiicn  ud 
Naoaoel  Sacuniy.  Comminee  on  Canrnmeat  Opcnuoo*.  Jaa*  t* 
im  (Oil  lllTlV 
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It*        (VBi.  «(; 


■itliC  MMdaab  ■•  IMr  (t^Ite  Sm;  ««,  n  VXC  Mi  riport  »«  fta  HadHtel  tf  ^  i^ , ,.. 

555ll»0«V w^m^                — -^-■•••.n*nln*«,.U« 

bM.  «•  MIm  ikat  aeilM  IN  to  ■iiwiiIiUhmI.  aMvriy. 
■<  filinni  iiimilM  !■  til  iw^ii  If  til 

.UmttfmmuCaa^mitKbKWtamtiAlm  Ratatt  A.  MeOMril 

Hneanprtltlai.  ■!«€«■  AoaMteOow  >MWMt  Aadtiy  G— 1 
I M  MDOBiptM  ttet  wd,  «d^uta  r 


n>  0««  if  MmiimiwI  aat  Badfrt  k«  •^'toa'  t^i  Aetlag  AiMM  Attorwr  C«ml 

Dummt  ttat  Ikm  )§  a*  objKttM  la  tta  lahnilwlni  •<  r«wai  la  U  CTK  H  la 
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ATTACHMENT  3 


©ffirp  of  tl\t  Altflrnpy  (Srnrral 
&aBf]higton,B.  CD.  20330 

November  21,  1984 


Honorable  George  Bush 
President  of  the  Senate 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Mr.  President; 

Section  203(a)  of  Pub.  L.  No.  98-411,  98  Stat.  1545, 
by  continuing  the  authorities  contained  in  S  21  of  Pub.  L, 
No.  96-132,  93  Stat.  1049-50,  requires  that  the  Attorney 
General  "transmit  a  report  to  each  House  of  the  Congress" 
in  any  case  in  which  the  Attorney  General  "determines  that 
the  Department  of  Justice  will  contest,  or  will  refrain  fron 
defending,  any  provision  of  law  enacted  by  the  Congress  in 
any  proceeding  before  any  court  of  the  United  States,  or  in 
any  administrative  or  other  proceeding,  because  .of  the 
position  of  the  Department  of  Justice  that  such  provision 
of  law  is  not  constitutional."   This  letter  is  submitted 
consistent  with  the  notification  requirement  contained  under 
Pub.  L.  No.  98-411. 

Specifically,  this  letter  concerns  the  Department's 
decision  that  federal  agencies  should  not  execute  certain  bid 
protest  provisions  of  the  Competition  in  Contracting  Act  of 
1984  ("CICA"  or  "the  Act"),  which  was  enacted  as  part  of  the 
Deficit  Reduction  Act  of  1984,  Pub.  L.  No.  98-369,  98  Stat. 
494  (1984).   The  first  provision  requires  a  procuring  agency 
to  suspend  or  "stay"  any  procurement  if  a  bid  protest  is 
filed  prior  to  the  award  of  a  contract  or  within  ten  days 
after  the  award.   The  provision  then  purports  to  authorize 
the  Comptroller  General  to  lift  this  "stay"  of  the  procurement 
by  issuing  his  decision  on  the  bid  protest.   See  revised  31. 
U.S.C.  $  3553(c)  and  (d).   The  second  provision  purports  to 
authorize  the  Comptroller  General  to  make  binding  awards  of 
attorneys'  fees  and  bid  preparation  costs  to  successful  bid 
protesters.   See  revised  31  U.S.C.  S  3554(c). 
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The  Department  of  Justice  commented  on  and  objected  to 
the  constitutionality  of  similar  bid  protest  provisions  when 
they  were  under  consideration  by  Congress  as  part  of  H.R. 
5184.   See  Letter  to  Honorable  Jack  Brooks,  Chairman,  House 
Committee  on  Government  Operations,  from  Robert  A.  HcConnell, 
Assistant  Attorney  General,  Office  of  Legislative  and  Inter- 
governmental Affairs  (April  20,  1984).   When  these  provisions 
were  subsequently  adopted  by  Congress  as  part  of  the  Deficit 
Reduction  Act,  the  President  noted  in  a  signing  statement  his 
constitutional  objections  to  these  provisions  and  requested 
the  Department  of  Justice  to  inform  Executiv<i  Branch  agencies 
how  they  might  comply  with  the  Act  in  a  nanner  consistent 
with  the  Constitution.    See  20  Weekly  Comp.  Pres.  Doc.  1037 
(July  18,  1984).   Subsequently,  the  Office  of  Legal  Counsel 
advised  me  that  these  provisions  were  inconsistent  with  the 
constitutionally  prescribed  separation  of  powers  and  should 
not  be  executed.   See  Memorandum  for  the  Attorney  General,  from 
Larry  L.  Sinms,  Acting  Assistant  Attorney  General,  Office  of 
Legal  Counsel,  re:   Implementation  of  the  Bid  Protest  Provisions 
of  the  Competition  in  Contracting  Act  (October  17,  1984).   I 
directed  that  the  Office  of  Legal  Counsel  memorandum  be 
transmitted  to  the  Executive  Branch  agencies  responsible  for 
implementing  the  provisions  o-f  the  CICA  to  provide  them  with 
the  guidance  requested  by  the  President. 

For  the  reasons  set  forth  below,  I  have  reached  the- 
conclusion  that  these  specific  provisions  of  the  CICA  are 
unconstitutional  and  should  not  be  executed.   I  have  accordingly 
determined  that  the  Department  of  Justice  will  refrain  from 
defending  these  specific  provisions  of  the  CICA  in  any  court, 
administrative  or  other  proceeding  in  which  execution  of  the 
provisions  is  sought. 

The  Office  of  Comptroller  General  of  the  United  States 
was  created  by  the  Budget  and  Accounting  Act  of  1921.   See  42 
Stat.  23  (1921).   The  Budget  and  Accounting  Act  expressly  stated 
that  the  Comptroller  General  is  "independent  of  the  executive 
departments  .  .  .  ."   I^.   Subsequent  legislation  made  it  i" 
clear  that  the  Comptroller  General  is  part  of  the  Legislative 
Branch.   The  Reomanization  Act  of  1945  specified  that,  for 
the  purpose  of  that  Act,  the  terra  "agency"  meant  any  executive 
department,  commission,  independent  establishment,  or  government 
corporation,  but  did  "not  include  the  Comptroller  General  "of 
the  United  States  or  the  General  Accounting  Office,  which  .are 
a  part  of  the  legislative  branch  of  the  Government."   59  Stat. 
616  (1945).   The  same  provision  was  included  in  the  Reorgani- 
zation Act  of  1949.   See  63  Stat.  205  (1949).   The  Accounting 
and  Auditing  Act  of  1950  declared  that  the  auditing  for  the 
Government  would  be  conducted  by  the  Comptroller  General  "as 
an  agent  of  the  Congress  .  .  .  ."   64  Stat.  835  (1950). 
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Although  the  President  nominates  and,  with  the  advice 
and  consent  of  the  Senate,  appoints  the  Comptroller  General, 
the  President  has  no  statutory  right  to  remove  the  Comptroller 
General,  even  for  cause.   See  31  U.S.C.  $  703  (1982).   The 
Comptroller  General  is  appointed  for  a  fifteen-year  term,  but 
he  may  be  removed  either  by  impeachment  or  by  a  joint  resolution 
of  Congress,  after  notice  and  an  opportunity  for  hearing,  for 
"(i)  permanent  disability;  (ii)  inefficiency;  (lii)  neglect 
of  duty;  (iv)  malfeasance;  or  (v)  a  felony  or  conduct  involving 
moral  turpitude."   31  U.S.C.  S  703(e)(1).   Given  the  breadth 
of  the  grounds  of  removal,  particularly  the  terms  "inefficiency" 
and  "neglect  of  duty,"  Congress  enjoys  a  relatively  unlimited 
power  over  the  tenure  in  office  of  the  Comptroller  General.  V 

Congress  expected  this  broad  power  of  removal  to  give  it 
the  right  effectively  to  control  the  Comptroller  General.   The 
chief  House  manager  of  the  Budget  and  Accounting  Act  stated 
with  respect  to  the  new  position  of  Comptroller  General: 

This  officer  is  to  be  the  arm  of  Congress. 
When  he  fails  to  do  that  work  in  a  strong 
and  efficient  w«y,  in  a  way  that  Congress 
would  have  the  law  execiuted.  Congress  has 
its  remedy,  and  it  can  reach  out  and  say 
if  the  man  is  not  doing  his  duty,  if  he 
is  inefficient  or  guilty  of  any  of  these 
other  things,  he  can  be  removed. 

61  Cong.  Rec.  1080  (1921)  (remarks  of  Rep.  Good). 

Thus,  the  Comptroller  General  is  unquestionably  part 
of  the  Legislative  Branch  and  is  directly  accountable  to 
Congress.   As  part  of  the  congressional  establishment,  the 
Comptroller  General  may  constitutionally  perform  only  those 
functions  that  Congress  may  constitutionally  delegate  to  its 
constitutent  parts  or  agents,  such  as  its  own  Committees. 


1/  The  Supreme  Court  has  recognized  that  the  power  to  remove 
an  official  is  necessarily  linked  to  the  power  to  supervise 
and  control  the  actions  of  that  official.   See  Humphrey's 
Executor  v.  United  States,  295  U.S.  602,  627  (1935). 
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The  Supreme  Court  has  most  recently  and  thoroughly 
considered  the  scope  of  Congress's  authority  to  act  through 
its  agents  in  INS  v.  Chadha,  103  S.  Ct^  2764  (1983);   In 
Chadha ,  the  Court  declared  unconstitutional  a  one-house 
legislative  veto  provision.   In  so  doing,  the  Court  under- 
scored the  constitutional  requirement  that,  in  order  -for 
Congress  to  bind  or  affect  the  legal  rights  of  government 
officials  or  private  persons  outside  the  Legislative  Branch, 
it  must  act  by  1-egislation  presented  to  the  President  for 
his  signature  or  veto: 

I 

The  decision  to  provide  the  President 
with  a  limited  and  qualified  power  to 
nullify  proposed  legislation  by  veto 
was  based  on  the  profound  conviction  of 
the  Franers  that  the  .powers  conferred 
on  Congress  were  the  powers  to  be  most 
carefully  circumscribed,   Xt  .is  beyond 
doubt  that  lawmaking  was  a  power  to  be 
shared  by  both  Houses  and  the  President. 

103  S.  Ct.  at  2782.  -VJhen  Congress  takes  action  that  has  "the 
purpose  and  effect  of  .altering  the  legal,  rights ,  duties  and 
relations  of  persons  .  .  .  outside  the  legislative  branch, *  it 
must  act  by  passing  a  law  and  submitting  it  'to  the  President 
in  accordance  with  the  Presentment  Clauses  .and  the  const itu- 
tionally  prescribed  separation  of  powers.   I^.  at  2784  (emphasis 
added).   The  Court  emphasized  that  "when  'the  Framers  intended 
to  authorize  either  House  of  Congress  to  act  alone  and  outside 
of  its  prescribed  bicamere]  legislative  role,  they  narrowly 
and  precisely  defined  the  procedure  for  such  action.""   Id.  at 
2786.  2/  — : 


2^/  As  the  Court  noted,  there  are  only  four  provisions  in  the 
Constitution  by  which  one  HojLe  may  act  alone  -with  the  unreview- 
able force  of  law,  not  subject  to  the  .Tresident *s  veto:   the 
power  of  the  House  of  Represt -^tatives  :to  initiate  impeachment, 
the  power  of  the  Senate  to  trv  individuals  -who  have  been 
impeached  by  the  House;  the  pcwer  of  the  Senarte  to  approve  or 
disapprove  presidential  appointments;  and  the  ;power  of  the 
Senate  to  ratify  treaties  -negotiated  :by  the  President.   See 
103  S.  Ct.  at  2786. 
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Finally,  with  respect  to  Congress's  power  over  the  Legisla- 
tive Branch,  the  Court  concluded: 

One  might  also  include  another  "exception" 
to  the  rule  that  Congressional  action  having 
the  force  of  law  be  subject  to  the  bicameral 
requirement  and  the  Presentment  Clauses. 
Each  House  has  the  power  to  act  alone  in 
determining  specified  internal  matters. 
Art.  I,  S  7,  els.  2,  3,  and  S  5,  cl.  2. 
However,  this  "exception"  only  empowers 
Congress  to  bind  itself  and  is  noteworthy 
only  insofar  as  it  further  indicates  the 
Framers*  intent  that  Congress  not  act  in  any 
legally  binding  manner  outside  a  closely 
circumscribed  legislative  arena,  except  in 
specific  and  enumerated  instances. 

Id.  at  2786  n.20  (emphasis  added). 

We  believe  that  if  a  court  were  to  apply  the  separation 
of  powers  principles  discussed  above  to  establish  the  constitu- 
tional role  of  the  Comptroller  General,  it  would  limit  the 
Comptroller  General  to  those  duties  that  could  constitutionally 
be  performed  by  a  congressional  committee.   Thus,  under  the  . 
above  principles,  the  Comptroller  General  may  not  act  in  an 
executive  capacity,  and  he  may  not  take  actions  that  bind 
individuals  and  institutions  outside  the  Legislative  Branch. 
He  may  advise  and  assist  Congress  in  reviewing  the  performance 
of  the  Executive  Branch  in  order  to  determine  if  legislative 
action  is  desirable  or  necessary.   He  may  not,  however, 
substitute  himself  for  either  the  executive  or  the  judiciary 
in  determining  the  rights  of  others  or  executing  the  laws  of 
the  United  States.   Our  analysis  of  the  bid  protest  provisions 
of  the  CICA  is  based  upon  these  conclusions. 

Under  the  stay  provision  of  the  CICA,  a  procuring  agency 
is  required  to  suspend  a  procurement  upon  the  filing  of  a  bid 
protest  until  the  Comptroller  General  issues  his  decision  on 
the  protest.   Thus,  the  Comptroller  General  is  given  the 
power  to  determine  when,  the  stay  will  be  lifted  by  the  issuance 
of  his  decision  on  a  bid  protest.   As  a  practical  matter,  the 
Comptroller  General  could  effectively  suspend  any  procurement 
indefinitely  simply  by  delaying  for  an  indefinite  period  his 
decision  on  a  bid  protest. 
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Fron  a  constitutional  perspective,  we  find  nothing  improper 
in  the  requirement  for  a  stay,  in  and  of  itself.   Congress  fre- 
quently requires  Executive  Branch  agencies  to  notify  Congress  of 
certain  actions  and  wait  a  specified  period  before  iFnplement ing 
those  actions.   These  so-called  "report  and  wait"  requirements 
were  specifically  recognized  by  the  Supreme  Court  in  Chadha 
as  a  constitutionally  acceptable  alternative  to  the  legislative 
veto.   See  103  S.  Ct.  at  2783. 

The  problem  in  this  instance  arises  from  the  power  granted 
to  the  Comptroller  General  to  lift  the  stay.   The  CICA  gives  the 
Comptroller  General,  an  agent  of  Congr'ess,  the  power  to  dictate 
when  a  procurement  may  proceed.   This  authority  amounts,  in 
Chadha 's  words,  to  a  power  that  has  the  "effect  of  altering 
the  legal  rights,  duties  and  relations  of  persons  ...  outside 
the  legislative  branch."   See  103  S.  Ct.  at  2784.   As  a  .  ■ 
constitutional  matter,  there  is  very  little  difference  between 
this  power  and  the  power  of  a  legislative  veto. 

A  difficult  problem  is  presented  in  this  instance,  however, 
by  the  question  of  the  extent  to  which  the  unconstitutional  pro- 
vision is  severable  from  the  remainder  of  the  CICA.   In  Chadha, 
the  Court  ruled  that  an  unconstitutional  provision  is  generally 
presumed  to  be  severable.   The  Court  outlined  several  guidelines 
with  respect  to  evaluating  this  issue  in  a  specific  instance. 
First,  the  Court  stated: 

Only  : ecently  this  Court  reaffirmed  that 
the  invc-  id  portions  of  a  statute  are  to 
be  severed  "'[ulnless  it  is  evident  that 
the  Legislature  would  not  have  enacted  those 
provisions  which  are  within  its  power,  inde- 
pendently of  that  which  is  not'"  Buckley  v. 
Valeo,  424  U.S.  1,  j 08  .  .  .   (1976),  quoting 
Champlin  Refining  Co.  v.  Corporation  Comm'n, 
286  U.S.  210,  234  .  .  .   (1932). 

I^'S  V.  Chadha,  103  S.  Ct.  at  2774.   Thus,  unless  there  are 
clear  indications  that  Congress  would  have  intended  additional 
parts  of  a  statute  to  fall  because  of  the  invalidity  of  a 
single  provision,  the  invalid  provision  will  be  severed. 
Second,  the  Court  stated  that  a  severability  clause  is  strong 
evidence  that  Congress  did  not  intend  that  the  entire  statute 
or  any  other  part  of  it  would  fall  simply  because  another 
provision  was  unconstitutional.   103  S.  Ct.  at  2775.   Finally, 
the  Court  stated  that  "[a]  provision  is  further  presumed  severable 
if  what  remains  after  severance  is  'fully  operative  as  a 'law. • 
Champlin  Refining  Co.  v.  Corporation  Comm'n,  supra,  286  U.S.  at 
234."   103  S.  Ct.  at  2775.   The  severability  issue  must  be 
analyzed  in  light  of  these  principles. 


un 
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The  only  aspect  of  the  stay  provision  that  is  directly 
...constitutional  is  the  provision  authorizing  the  Comptroller 
General  to  lift  the  stay  by  issuing  his  decision  or  finding 
that  a  particular  protest  is  frivolous.   If  this  provision 
alone  were  severed,  the  stay  would  remain  in  effect  indefinitely 
because  there  would  be  no  remaining  statutory  basis  for  termi- 
nating the  stay.   Although  the  statute  could  technically 
operate  this  way,  as  a  practical  matter  this  alternative  would 
seem  quite  draconian  because  it  would  permit  any  bid  protester 
effectively  to  cancel  a  procurement  simply  by  filing  a  protest. 
It  is  clear  that  Congress  did  not  intend  such  a  result  when 
it  adopted  the  CICA.   See  H.R.  Rep.  No.  861,  98th  Cong.,  2d 
Sess.  1436-37  (1984). 

Alternatively,  the  stay  provisions  could  be  interpreted  to 
require  a  mandatory  stay  for  a  set  period  of  time  in  order  to 
give  the  Comptroller  General  an  opportunity  to  reach  a  decision 
on  the  bid  protest.   This  period  of  time  might  be  set  at  90 
working  days,  which  is  the  period  of  time  established  by  the 
CICA  as  the  standard  time  within  which  the  Comptroller  General 
should  issue  his  decision  on  a  bid  protest. 

t 

We  do  not  believe,  however,  that  such  a  reworking  of  the 
statute  would  be  consistent  with  Congress's  intent.   First, 
such  a  construction  would  involve  essentially  a  redrafting  of 
the  stay  provision  rather  than  simple  severance  of  the  offending 
sections.   Second,  and  more  important,  it  would  mean  that  any 
time  a  bid  protest  were  filed,  a  procurement  would  automatically 
be  delayed  for  90  working  days.   Thus,  any  interested  party 
who  might  be  able  to  file  a  protest,  however  ijl-founded, 
could  prevent  a  procurement  for  a  not  insubstantial  period  of 
time. 

We  do  not  believe  that  Congress  intended  the  bid  protest 
process  to  be  subject  to  such  potential  manipulation.   In 
fact.  Congress  expressly  included  the  provision  granting  the 
Comptroller  General  the  power  to  dismiss  frivolous  protests 
precisely  in  order  to  avoid  this  potential  abuse.   The 
conference  report  stated: 

The  conference  substitute  provides  that 
the  Comptroller  General  may  dismiss  at  any 
point  in  the  process  a  filing  determined  to 
be  frivolous  or  to  lack  a  solid  basis  for 
protest.   This  provision  reflects  the  intent 
of  the  conferees  to  keep  proper  contract 
awards  or  due  performance  of  contracts  from 

(cont'd) 
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(cont'd)  • 

being  interrupted  by  technicalities  w/iich 
Interested  parties  in  bad  faith  might,  other- 
wise attempt  to  exploit. 

H.R.  Rep.  No.  861,  98th  Copg. ,  2d  Sess.  1436-37  (1984).   Given 
our  conclusion  that  the  provision  permitting  the  Comptroller 
General  to  terminate  the  stay  immediately  in  the  case  of  a 
frivolous  protest  is  unconstitutional,  we  do  not  believe 
that  Congres.-  would  have  intended  for  all  contracts  to  be 
delayed  for  i ny  set  period  of  time  simply  upon'the  filing  of 
a  protest,  regardless  of  the  good  faith  of  the' protester  or 
merit  of  the  protest.   Therefore,  t>ecause  the  provisions 
permitting  the  Comptroller  General  to  terminate  the  stay  must 
be  severed  from  the  statute,  we  believe  that  Jthe  entire  stay 
provision  must  be  stricken  as  well.  3/ 

The  provision  permitting  the  Comptroller  General  to 
award  costs,  including  attorneys'  fees  and  bid  preparation 
costs,  to  a  prevailing  prptester,  and  which  purports  to 
require  federal  agencies  to  pay  such  awards  "promptly,"  31 
U.S.C.  S  3554(c)(2),  suffers  from  a  constitutional  infirmity 
similar  to  the  one  that  afflicts  the  stay  provision.   By 
purporting  to  vest  in  the  Comptroller  General  the  power  to 
award  damages  against  an  Executive  Branch  agency.  Congress 
has  attempted  to  give  its  agent  the  authority  to  alter  "the 
legal  rights,  duties  and  relations  of  persons  ...   outside 
the  legislative  branchi"   103  S.  Ct.  at  2784.   That  this 
authority  is  in  the  nature  of  a  judicial  power  makes  it  no 
less  impermissible  for  Congress  to  vest  it  in  one  of  its  own 
agents.   Congress  may  no  more  exercise  judicial  authority 
than  it  may  exercise  executive  authority.   See  INS  v.  Chadha, 
103  S.  Ct.  at  2788  (Powell,  J.,  concurring).   Although  Congress 
may  by  statute  vest  certain  quasi- judicial  authority  in 
agencies  independent  of  Executive  Branch  control,  see  Humphrey' s 
Executor  v;  United  States,  295  U.S.  602  (1935),  Congress  may 
not  vest  such  authority  in  itself  or  one  of  its  arms,  in 
clear  violation  of  the  constitutionally  prescribed  separation 
of  powers. 


3/  We  have  no  doubt  that,  under  the  severability  principles  set 
forth  above,  the  stay  provision  may  be  severed.   The  Act  may 
operate  perfectly  well  without  the  stay  provision,  and  there  is 
no  indication  that  Congress  would  have  wished  the  entire  Act 
to  fall  if  the  stay  provision  were  invalidated. 
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Based  on  the  foregoing  discussion  of  the  law  of  severa- 
bility, we  believe  that  the  <}ainages  provision  is  clearly 
severable  from  the  remainder  of  the  CICA.   The  remainder  of 
the  Act  is  unrelated  to  the  damages  provision  and  may  clearly 
continue  to  operate  fully  as  a  law  without  the  invalid  provi- 
sion.  Moreover,  we  find  no  evidence,  either  in  the  statute 
or  in  its  legislative  history,  to  indicate  that  Congress 
would  not  have  enacted  the  remainder  of  the  CICA  without  the 
damages  provision.   Therefore,  only  the  damages  provision 
need  be  stricken  from  the  statute! 

We  wish  to  emphasize  that  we  do. not  question  the  validity 
of  the  remainder  of  the  CICA,  and,  in  particular,  the  general 
grant  of  authority  to  the  Comptroller  General  to  review  bid 
protests.   Congress  nay,  consistent  with  the  Constitution, 
delegate  to  a  legislative  officer  the  power  to  review  certain 
Executive  Branch  actions  and  issue  recommendations  based  upon 
that  review.   Thus,  the  Comptroller  General  may  continue  to 
issue  decisions  with  respect  to  bid  protests.   In  accordance 
with  the  principles  discussed  above,  however,  these  decisions 
must  be  regarded  as  advisory  and  not  binding  upon  the  Executive 
Branch. 

* 

My  position  concerning  tf)^  execution  of  these  provisions 
is  consistent  vith  the  historic  practice  of  the  Department  of 
Justice.   Although  the  Department  will,  in  general,  defend  the 
constitutionality  of  a  statute  that  has  been  challenged  in 
litigation,  there  are  certain  rare  instances  in  which  it  will 
refrain  from  that  defense  or  will  determine  that  th^  statute 
should  not  be  enforced.   In  a  letter  to  Senators  Thurmond  and 
Biden,  dated  April  6,  1981,.  I  reiterated  this  pre-texisting 
policy: 

The  Department  appropriately  refuses  to 
defend  an  act  of  Congress  only  in  the 
rare  case  when  the  statut?  either 
infringes  on  the  constitutional  power 
of  the  Executive  or  when  prior  prece- 
dent overwhelmingly  indicates  that  the  - 
statute  is  invalid. 

I  believe  that  the  specific  provisions  of  the  CICA  to 
which  this  Department  has  objected  fall  within  both  of  these 
narrow  categories.   First,  the  unconstitutional  provisions 
tread  upon  Executive  Branch  prerogatives  by  granting  to  the 
Legislative  Branch  pow^r  that  is  inconsistent  with  its  consti- 
tutional mandate.   Secdnd,  I  believe  that  this  conclusion 
with  respect  to  the  constitutionality  of  these  provisions  is 
indisputable  in  light  oB  the  Supreme  Court's  decision  in  INS 
V.  Chadha,  462  U.S.  919  (1983). 
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Jn  acJcJition,  the  Department's  decision  to-advise 
Executive  Branch  agencies  not  to -execute- the.onconstitu- 
tional  provisions  will  best  assure  a-rapidiand-definitive 
judicial  resolution  of  these  constitutional  issues.   Any  bid 
protester  who  is  aggrieved  by  an  Executive-.agency's  failure 
to  comply  with,  these . provisions  may  raise  the  constitutional 
issues  for  judicial  -  resolution.   On  the-other  hand,.it)is 
•doubtful  that -anyone -would  have  standing  toTaiee' these 
constitutional . issues  if -the  .Executive r Branch. fully -executed 
the  subject  provisions. 

Therefore,  I  believe-.thatrthe^action'I  am  taking  is 
consistent  with  my-responsibllity  to  support -and  defend  the 
Constitution  and  at  the -aane  time  <vill  facilitate  prompt 
judicial  consideration  of  the  -^constitutional  issues. 


■Sincerely, 


William  French  Smith 
Attorney  General 


Mr.  Brooks.  Thank  you  very  much  for  a  fine  statement  and  for 
your  contribution  to  this  hearing. 

We  will  hear  from  Mr.  Coburn  now,  then  we  will  have  a  question 
for  both  of  you. 

STATEMENT  OF  GEORGE  M.  COBURN,  COUNSEL,  SACHS, 
GREENEBAUM  &  TAYLER,  WASHINGTON,  DC 

Mr.  Coburn.  Mr.  Chairman,  members  of  the  subcommittee,  I  will 
be  very  brief. 

This  action  of  nullification  of  CICA  by  the  executive  branch  has 
a  devastating  impact  on  procurement  and  the  goals  of  this  Con- 
gress in  enhancing  competition  in  Federal  procurement. 

The  statute  so  far  as  the  ability  of  bidders  to  enforce  executive 
compliance  with  this  law  is  a  dead  letter  so  long  as  the  position  of 
the  executive  branch  in  nullifying  the  central  provisions  of  the  pro- 
test system  remain  effective. 

My  formal  statement  shows  why,  in  my  opinion,  the  position  of 
the  Justice  Department  badly  misreads  the  statute,  why  the  ac- 
tions of  Mr.  Stockman  and  the  top  procurement  officials  of  the  ex- 
ecutive branch  are  unconstitutional  in  nullifying  the  protest  provi- 
sions. 

I  then  suggest  that  the  impact,  why  the  impact  on  the  procure- 
ment community  is  devastating  and  it  is  as  if  this  new  statute 
never  became  law  so  far  as  the  ability  of  bidders  to  enforce  compli- 
ance with  it  is  concerned  through  the  GAO  protest  remedy;  and  fi- 
nally I  suggest  some  actions  that  Congress  may  take  short  of  await- 
ing the  results  of  a  judicial  proceeding,  primarily  through  oversight 
hearings  such  as  this,  and  before  the  authorization  and  appropria- 
tions committees  may  well  persuade  the  executive  branch  the  error 
of  their  ways,  and  persuade  them  to  come  in  compliance  with  this 
law. 
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My  main  point,  Mr.  Chairman  and  members  of  the  subcommit- 
tee, is  that  this  is  an  unprecedented  nullification  of  the  laws  of 
Congress  which  have  mandatory  application  on  the  executive 
branch;  and  something  has  to  be  done  about  it — and  soon,  if  this 
Congress  is  to  preserve  our  system  of  government,  and  if  the  goals 
of  this  new  and  important  procurement  statute  as  well  as  certain 
others  that  Congress  enacted  the  last  months  of  the  98th  Congress 
are  to  achieve  the  intended  benefits,  primarily  to  overcome  the 
undue  concentration  of  Government  procurement  in  a  score  of  com- 
panies to  the  detriment  of  the  public  interest. 

Thank  you,  Mr.  Chairman. 

[Mr.  Coburn's  prepared  statement  follows:] 
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STATEMENT  OF 


GEORGE  M.  COBURN 


Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  George  M.  Coburn.   I  am  a  former  chairman, 
1978-79,  of  the  Section  of  Public  Contract  Law,  American  Bar  Associa- 
tion.  I  have  practiced  government  contract  law  since  1949,  first  as  an 
attorney  with  the  Navy  Office  of  the  General  Counsel,  and  since  1962 
in  private  practice.   I  am  presently  Counsel  to  Sachs,  Greenebaum  & 
Tayler,  Washington,  B.C. 

1    am  here  today  as  a  private  citizen  and  very  much  appre- 
ciate this  opportunity  to  express  my  strong  support  for  the  Compe- 
tition in  Contracting  Act  of  1984  and  particularly  for  the  GAO 
procurement  protest  system  established  by  that  act,  and  to  express 
my  deep  disappointment  at  the  recent  actions  of  the  Executive  Branch 
in  refusing  to  execute  the  central  provisions  of  this  statutory 
protest  system.   I  shall  briefly  address  these  concerns:   (1)  the 
major  errors  in  the  position  of  the  Department  of  Justice;  (2)  the 
unconstitutional  refusal  of  the  Executive  Branch  to  execute  the 
stay  of  contract  award  and  performance  and  award  of  cost  provisions 
of  the  CICA;  (3)  the  adverse  impact  of  the  foregoing  on  government 
contractors;  and  (4)  action  that  Congress  might  take  to  resolve 
these  matters. 

The  Major  Errors  in  the  Department  of  Justice  Memorandum 

In  a  memorandum  for  the  Attorney  General  dated  October  17, 
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1984,—   the  Acting  Assistant  Attoreny  General,  Office  of  Legal 
Counsel,  concluded  that  the  stay  of  contract  award  and  performance 
provisions  of  the  Competition  in  Contracting  Act  and  enacted  as 
31  U.S.C.  §  3553(c)  and  (d),  together  with  the  award  of  costs  to 
prevailing  protesters  enacted  as  31  U.S.C.  §  3554(c),  are  uncon- 
stitutional for  delegating  executive  and  judicial  functions  to 
the  Comptroller  General  as  an  agent  of  Congress  and  should  therefore 
be  disregarded  by  Executive  Branch  agencies  in  responding  to  bid 
protests  filed  with  the  Comptroller  General.   And,  further,  by  a 
letter  to  Senator  Cohen  dated  November  21,  19  84,  Attorney  General 

Smith  essentially  concurred  in  the  opinion  and  the  conclusion  of 

2/ 
the  Office  of  Legal  Counsel.— 

In  so  concluding,  the  memorandum  of  the  Office  of  Legal 

Counsel  interpreted  the  authority  vested  in  the  Comptroller  General 

by  31  U.S.C.  §  3554(a)  to  decide  protests  within  90  working  days 

(or  within  45  calendar  days  under  an  express  option)  as  "the 

power  to  determine  when  the  stay—  will  be  lifted  by  the  issuance 
of  his  decision  on  a  bid  protest,"  thus  unconstitutionally  giving 

"the  Comptroller  General,  an  agent  of  Congress,  the  power  to  dictate 

4/ 
when  a  procurement  may  proceed.  — 


1/   The  Bureau  of  National  Affairs,  Inc.,  42  Federal  Contracts 
Report  (FCR)  755  (10/29/84). 

2/   42  FCR  937  (12/3/84) . 

3/   31  US.C.  §  3553(c)  and  d)  require  that  contract  award  or  contract 
performance  be  stayed  pending  the  Comptroller  General's  decision  on 
the  bid  protest,  unless  the  head  of  the  procuring  activity  makes  cer- 
tain findings  authorizing  contract  award  or  contract  performance. 
The  Office  of  Legal  Counsel  found  nothing  constitutionally  "improper 
in  the  requirement  for  a  stay,  in  and  of  itself."   42  FCR  760. 

4/   42  FCR  760. 
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I  put  to  one  side  the  important  question  of  whether  the 
Comptroller  General  in  deciding  bid  protests,  as  in  settling  the 
Government's  accounts  under  31  U.S.C.  §  3526,  acts  as  an  agent  of 
Congress  or  as  the  head  of  an  independent  establishment  in  the 
Executive  Branch.—   On  this  point,  I  concur  with  the  views  of  the 
American  Bar  Association  as  set  forth  in  the  testimony  of  Mrs. 
Williams  at  this  hearing.   Assuming,  nevertheless,  for  purposes  of 
discussion  that  the  Office  of  Legal  Counsel  and  the  Attorney  General 
are  correct  in  asserting  that  the  Comptroller  General  in  the  bid 
protest  function  acts  as  an  agent  of  Congress,  I  suggest  that  it  is 
sheer  hyperbole  for  the  Office  of  Legal  Counsel  to  base  its  claim 
of  separation  of  powers  breach  by  the  timing  of  the  Comptroller 
General's  decision  on  the  assertion  that  the  Competition  in 
Contracting  Act  gives  the  Comptroller  General  "the  power  to  dictate 
when  a  procurement  may  proceed. " 

That  Congress  did  no  such  thing  is  entirely  plain  from  the 
statute.   First,  31  U.S.C.  §  3553(c)(2)  and  (d)(2)  unequivocally 
authorize  the  "head  of  the  procuring  activity  responsible  for  award 
of  a  contract" — an  official  usually  well  below  the  level  of  the 
agency  head — to  make  a  written  finding  "that  urgent  and  compelling 
circumstances  which  significantly  affect  interests  of  the  United 
States  will  not  permit  waiting  for  the  decision  of  the  Comptroller 
General,"  so  as  to  authorize  contract  award  or  contract  performance. 


5/   As  distinguished,  for  example,  from  the  function  of  auditing 
the  accounts  of  executive  agencies  which  Congress  in  1950  declared 
the  Comptroller  General  performs  "as  an  agent  of  the  Congress." 
64  Stat.  835  (1960) . 


45-885  0-85 
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thus  lifting  the  stay  of  contract  award  or  contract  performance 
mandatorily    imposed  by  the  filing  of  a  bid  protest  under  the  stay 
provisions  of  31  U.S.C.  §  3553(c)(1)  and  (d)(1).   In  addition,  the 
stay  of  contract  award  may  be  lifted  at  any  time  after  the  filing 
of  the  protest   by  this  subordinate  agency  official   so  long  as 
contract  award  "is  otherwise  likely  to  occur  within  30  days"  after 
such  a  finding  and  the  Comptroller  General  is  first  notified  of  the 
finding.   Further,  the  stay  of  contract  performance  may  be  lifted 
at  any  time  after  the  timely  filing  of  a  post-award  protest  upon 
such  a  finding   by  this  subordinate  agency  official   or  should  he 
instead  find  "that  performance  of  the  contract  is  in  the  best  in- 
terests of  the  United  States,"  and  again  after  first  notifying  the 
Comptroller  General  of  the  particular  finding. 

Second,  far  from  "the  power  to  dictate  when  a  procurement 
may  proceed,"  the  statute  directs  that  the  Comptroller  General 
"shall  issue  a  final  decision  concerning  a  protest  within  90  work- 
ing days  from  the  date  the  protest  is  submitted  to  the  Comptroller 
General  unless  the  Comptroller  General  determines  and  states  in 
writing  the  reasons  that  the  specific  circumstances  of  the  protest 
require  a  longer  period."-    In  addition,  the  Comptroller  General  is 
directed  to  "establish  an   express  option  for  deciding  those  pro- 
tests which  the  Comptroller  General  determines  suitable  for 
resolution  within  45  calendar  days  from  the  date  the  protest  is 
submitted,"-/  and  to  "dismiss  a  protest  that  the  Comptroller  General 


6/   31  U.S.C.  §  3554(a)  (1) 
7/   31  U.S.C.  §  3554 (a)  (2) 
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determines  is  frivolous  or  which,  on  its  face,  does  not  state  a 

8/ 
valid  basis  for  protest."— 

Third,  rather  than  "the  power  to  dictate  when  a  procure- 
ment may  proceed, "  the  decision  of  the  Comptroller  General  is  in 

9/ 
terms  a  "recommendation   to  the  Federal  agency  concerned,—'  coupled 

with  the  requirements  that  the  head  of  the  procuring  activity  report 
to  the  Comptroller  General  if  the  Federal  agency  has  not  fully 
implemented  the  Comptroller  General's  recommendation  within  60 
days — and  that  the  Comptroller  General  report  by  January  31  of 
each  year  to  Congress  "each  instance  in  which  a  Federal  agency  did 
not  fully  implement  the  Comptroller  General's  recommendations  during 
"the  preceding  year." — 

Neither  the  memorandum  of  the  Office  of  Legal  Counsel  nor 
the  letter  of  Attorney  General  Smith  to  Senator  Cohen  considers 
these  several   provisions  of  the  Competition  in  Contracting  Act  in 
ascribing  to  the  Comptroller  General  "the  power  to  dictate  when  a 
procurement  may  proceed."   From  the  above  discussion  of  the  statutory 
provisions.  Congress  cannot  be  said  to  have  granted  any  such  power 
to  the  Comptroller  General.   Rather  the  above  provisions  fully 
recognize  that  those  executive  agency  officials  responsible  for 
ongoing  procurement  must  retain  the  power  to  determine  when  contract 
awards  and  contract  performance  must  go  forward  in  the  public  in- 
terest notwithstanding  a  meritorious  bid  protest.   For  these 


8/  31  U.S.C.  §  3554  (a)  (3) 

9/  35  U.S.C.  §  3554  (b)  . 

W  35  U.S.C.  §  3554  (e)  (1), 

11/  31  U.S.C.  §  3554(e)  (2) 
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reasons  then,  the  memorandum  of  the  Office  of  Legal  Counsel  and  the 
letter  of  Attorney  General  Smith  badly  misread  the  statutory  pro- 
visions involved  and  should  be  rejected  by  Congress  and  the  Courts 
as  clearly  erroneous. 

As  to  the  further  conclusion  of  the  memorandum  of  the 
Office  of  Legal  Counsel  that  the  statutory  provision  for  the  award 

of  costs  to  successful  protestants  has  vested  impermissible  "judicial 

12/ 
authority"  in  the  Comptroller  General  as  an  agent  of  Congress, — 

the  memorandum  fails  to  establish  that  the  Comptroller  General  in 

"declaring  an  appropriate  interested  party  to  be  entitled"  to  such 

costs — which  the  Federal  agency  concerned  is  then  required  to  pay 

14/ 
promptly  out  of  procurement  funds  available  to  it — ^  would  be  acting 

as  an  agent  of  Congress.   For  none  of  the  statutory  references  on 

which  the  memorandum  relies  require  the  Comptroller  General  to  be 

an  agent  of  Congress  in  performing  this  function. — Rather  the 

function  is  analogous  to  his  power  to  settle  the  accounts  of  the 

executive  agencies  under  31  U.S. C.  §  3526,  a  power  conferred  by  the 

Budget  and  Accounting  Act  of  1921 — and  as  to  which  the  Comptroller 


12/   4  2  FCR  76  2. 

13/   31  U.S.C.  §  3554(c)(1). 

14/   31  U.S.C.  $  3554(c) (2) . 


15/   The  memorandum's  citation  of  the  Reorganization  Acts  of  1945  and 
1949  fails  to  recognize  that  these  Acts  limited  the  declaring  the 
Comptroller  General  and  the  General  Accounting  Office  as  "part  of  the 
legislative  branch  of  the  Government"  to  be  "for  the  purpose"  of  those 
Acts.   See  59  Stat.  616,  6  3  Stat.  205.   The  fact  that  the  Accounting 
and  Auditing  Act  of  1950  declared  that  auditing  for  the  Governemnt 
would  be  conducted  by  the  Comptroller  General  "as  an  agent  of  Congress, 
64  Stat.  835,  does  not  mean  that  he  performs  all  his  functions  in  that 
category. 

16/   42  Stat.  23. 
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17/ 
was  to  be  "independent  of  the  executive  departments," — thus 

leaving  open  the  question  as  to  whether  or  not  he  was  to  be  inde- 
pendent of  the  President's  direction  and  control  as  well.   More- 
over, there  is  not  the  slightest  hint  in  the  Competition  in  Con- 
tracting Act  that  Congress  or  its  Committees  would  or  could  assert 
any  control  over  the  Comptroller  General  in  deciding  bid  protests 
or  declaring  prevailing  protesters  to  be  entitled  to  recover  costs. 

Further,  the  memorandum  and  Attorney  General  Smith's 
letter  overlook  the  significance  of  the  fact  that  the  Comptroller 

General  under  31  U.S.C.  §  3554(c) (1)  does  not  "award"  costs  as 

18/ 
claimed, — but  instead  makes  a  declaration  of  entitlement  to  such 

costs.   Congress,  not  the  Comptroller  General,  has  separately 
directed  the  Federal  agencies  concerned,  by  31  U.S.C.  §  3554(c) (2), 
to  pay  these  costs  should  the  Comptroller  General  declare  a  protes- 
tant  to  be  so  entitled.   This  difference,  I  submit,  undermines  the 
characterization  of  the  Comptroller  General's  so  acting  as  an  ex- 
ercise of  judicial  power. 

For  all  these  reasons,  I  find  the  legal  position  of  the 
Department  of  Justice  as  stated  in  the  memorandum  of  the  Office  of 
Legal  Counsel  and  in  Attorney  General  Smith's  letter  to  Senator 
Cohn  to  be  unpersuasive  and  not  worthy  of  acceptance  by  Congress 
or  by  the  courts. 


17/   Id.   Indeed,  the  Budget  and  Accounting  Act  of  1921  nowhere 
stated  that  the  Comptroller  General  was  an  agent  of  Congress. 

18/   42  FCR  762. 


192 


The  Unconstitutional  Refusal  of  the  Refusal 
of  the  Executive  Branch  to  Execute    the 
Stay  of  Contract  Award  and  Performance  and 
Award  of  Costs  Provisions  of  the  CICA 

19/ 
0MB  Bulletin  85-8, —   issued  by  Mr.  Stockman  early  last 

month,  directed  that  Federal  agencies,  with  respect  to  the  stay  of 
contract  award  and  performance  provisions  of  CICA  (31  U.S.C.  § 
3553(c)  and  (d))  and  the  award  of  costs  provisions  of  CICA  (31  U.S.C. 
§  3554(c)),  that  "Agencies  shall  take  no  action,  including  the  issu- 
ance of  regulations  based  on  the  invalid  stay  provisions  of  the 

20/  .  . 

Act." — Further,  "with  respect  to  the  'stay'  provision,  agencies 

shall  proceed  with  the  procurement  process  as  though  no  such  pro- 
visions were  contained  in  the  Act.   Pursuant  to  the  provisions  of 
the  Federal  Acquisition  Regulation,  the  agency  may  voluntarily  agree 
to  stay  procurements  pending  the  resolution  of  bid  protests,  but  the 

grant  of  such  a  stay  must  be  based  on  other  valid  authority  and  may 

21/ 
not  be  based  upon  the  invalid  stay  provisions  of  the  Act. — 

Mr.  Stockman  further  directs  that  Federal  agencies  "shall 

not  comply  with  declarations  of  awards  of  costs,  including  attorneys' 

22/ 
fees  or  bid  preparation  costs  made  by  the  Comptroller  General." — 

Thereafter  on  January  11,  1985,  by  Federal  Acquisition 

Circular  No.  84-6  issued  by  senior  procurement  officials  of  DoD, 

GSA  and  NASA,  the  Federal  Acquisition  Regulation  was  revised, 

2  3/ 
effective  January  15,  1985,  to  carry  out  Mr.  Stockman's  directive. — 

19/  4  3  FCR  55. 

20/  Id.  at  56  II  3. 

21/  Id. 

22/  Id. 

23/  43  FCR  167. 
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FAR  33.104,  dealing  with  protests  to  GAO,  as  so  revised, 

states  in  part: 

The  Department  of  Justice  has  advised  that 
the  GAO  stay  provisions  in  31  U.S.C.  3553(c)  and  (d) 
and  the  GAO  damages  provision  in  31  U.S.C.  3554(c) 
regarding  payment  of  costs  of  filing  and  pursuing  a 
protest  and  preparing  the  bid  and  proposal  are 
unconstitutional;  therefore,  they  neither  bind  the 
executive  branch  nor  serve  as  the  basis  for  any 
coverage  in  this  section. 24/   (Emphasis  added) 

There  can  be  no  doubt  that  these  directions  to  federal 
agencies  not  to  execute  these  provisions  of  the  CICA — indeed  to 
nullify  them--stem  from  the  President's  statement  on  signing  H.R. 
4170,  the  Deficit  Reduction  Act  which  included  the  CICA,  that  "I 
must  vigorously  object  to  certain  provisions  that  would  uncon- 
stitutionally attempt  to  delegate  to  the  Comptroller  General  of  the 
United  States,  an  officer  of  Congress,  the  power  to  perform  duties 
and  responsibilities  that  in  our  constitutional  system  may  be  per- 
formed only  by  officials  of  the  executive  branch"  and  that  accord- 
ingly "I  am  instructing  the  Attorney  General  to  inform  all 
executive  branch  agencies  as  soon  as  possible  with  respect  to  how 

they  may  comply  with  the  provisions  of  this  bill  in  a  manner  con- 

25/ 
sistent  with  the  Constitution." — 

This  action  of  the  President  and  his  subordinates  in 

nullifying,  by  so  refusing  to  execute,  the  indicated  mandatory 

provisions  of  the  CICA  is  probably  in  itself  unconstitutional.   As 

a  first  and  fundamental  principle  of  constitutional  law,  as  declared 

24/   Id. 

25/   42  FCR  756. 
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by  Chief  Justice  John  Marshall,  "It  is  emphatically  the  province 
and  duty  of  the  judicial  department  to  say  what  the  law  is." 
Marbury  v.  Madison,  1  Cranch  137,  177  (1803),  a  holding  that  many 
decisions  of  the  Supreme  Court  "have  unequivocally  reafirmed," 
United  States  v.  Nixon,  418  U.S.  683,  703-04  (1974),  citing  among 
other  authorities  Baker  v.  Carr,  369  U.S.  186,  211  (1962); 
Powell  V.  McCormack,  3-9  5  U.S.  486  (1969);  and  Youngstown  Sheet  and 
Tube  V.  Sawyer,  343  U.S.  579  (1952).   See  also  Citizens  To  Preserve 
Overton  Park  v.  Volpe,  401  U.S.  402,  411-13  (1970).   The  plain 
implication  of  these  cases  is  that  the  President  and  his  subordinates 
have  no  authority  to  refuse  to  execute  or  to  nullify  the  laws  of 
Congress  on  constitutional  or  other  grounds;  and  the  lower  federal 
courts  have  recognized  that  it  is  not  within  the  discretion  of  the 
Executive  Branch  to  refuse  to  execute  the  laws  passed  by  Congress. 
See,  e.g. ,  National  Federation  of  Federal  Employees,  Local  1622  v. 
Brown,  645  F.2d  1017,  1025  (D.C.  Cir.  1981);  Olegario  v.  United 
States,  629  F.2d  204,  224  (2d  Cir.  1980),  cert. den. ,  450  U.S.  980; 
Commonwealth  of  Pennsylvania  v.  Lynn,  362  F.  Supp.  1363,  1372 
(D.D.C.  1973),  rev'd  on  other  grounds,  501  F.2d  848  (1974). 

For  these  refusals  to  execute  the  laws  Congress,  on  its 
own,  has  the  power  to  cite  the  appropriate   executive  officals  for 
contempt  of  Congress  and  the  power  to  impeach. 

I  further  suggest,  however,  that  when  the  asserted  basis 
of  unconstitutionality  of  the  statutory  provisions  at  issue  is  as  in- 
substantial and  unpersuasive  as  I  believe  to  be  the  case  here,  it 
may  be  that  this  hearing  and  others  like  it  can  have  a  positive 
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effect  in  persuading  the  executive  branch  officials  concerned  to 
come  into  compliance  with  the  law. 

In  any  case,  there  should  be  full  awareness  that  Congress 
is  facing,  so  far  as  I  know,  an  unprecedented  refusal  by  the  Execu- 
tive Branch  to  execute  or  comply  with  mandatory  statutory  provisions, 
a  precedent  which  if  allowed  to  stand  could  have  the  gravest  impli- 
cations for  a  system  of  government  understood  to  be  based  on  the 
rule  of  law. 

The  Adverse  Impact  on  Government  Contractors 
The  bid  protest  provisions  of  the  CICA,  both  as  to  Brooks 
Act  procurements  with  the  alternative  remedy  in  the  GSBCA  and  for 
all  procurements  in  the  GAO,  are  a  welcome  and  long  overdue  correc- 
tive to  enforce  competition  in  government  contracting,  particularly 
as  the  requirements  for  competition  have  been  greatly  strengthened 
and  improved  by  the  CICA,  by  the  Small  Business  and  Federal  Pro- 
curement Competition  Enhancement  Act  of  1984  (Pub.  L.  98-577) ,  by 
the  Defense  Procurement  Reform  Act  of  1984  (Pub.  L.  98-525) ,  and  by 
such  further  procurement  reforms  as  Congress  may  yet  enact  to 
overcome  the  undue,  noncompetitive  concentration  of  government 
procurement  in  a  score  of  large  firms. 

Before  the  Competition  in  Contracting  Act,  the  effective- 
ness of  the  bid  protest  function  in  the  GAO  suffered  from  the 
following  principal  deficiencies: 

1.   On  meritorious  protests,  the  GAO  ordinarily  would 
afford  no  relief  when  the  contract  award  had  been  made  before  or 
during  the  protest  and  when  either  the  anticipated  costs  of 
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termination  for  convenience  of  the  awarded  contract  would  substan- 
tially increase  the  costs  of  the  procurement  or  the  procuring 
agency  objected  to  delay  in  the  procurement  arising  from  such  a 
termination  or  from  a  resolicitation  of  bids  or  proposals. 

2.   The  procurement  regulations  failed  to  assure  the  ob- 
taining of  a  GAO  decision  on  the  protest  prior  to  contract  award 
except  in  urgent  and  compelling  circumstances  and  provided  no 
protection  for  the  bid  protest  remedy  in  post-award  protests,  which 
was  the  only  means  of  protest  for  negotiated  procurements.   Instead, 
for  preaward  protests ,  the  regulations  permitted  award  to  be  made, 
if  approved  at  a  level  above  the  contracting  officer,  whenever  "the 
contracting  officer  determines  that  .  .  .  (ii)  delivery  or  per- 
formance will  be  unduly  delayed  by  failure  to  make  award  promptly; 
or  (iii)  a  prompt  award  will  otherwise  be  advantageous  to  the 
Government."—   Obviously  under  such  permissive  standards  bid  pro- 
tests received  short  shrift;  and  for  negotiated  procurements,  when 
the  award  had  already  been  made,  relief  was  rarely  if  ever  available. 

3.  The  time  for  GAO  to  decide  protests  was  often 
unreasonably  long,  generally  because  of  the  inability  of  the  GAO 

to  compel  timely  responses  from  the  procuring  agencies  on  the  protest. 

4.  The  refusal  of  GAO  to  resolve  disputed  material  facts 
coupled  with  its  practice  of  ordinarily  accepting  the  procuring 
agency's  statement  of  the  facts. 

The  Competition  in  Contracting  Act,  successfully  in  my 
opinion,  resolves  the  first  three  of  these  deficiencies.   As  to 


26/   FAR  14.407-8(b)  (April  1,  1984) 
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them,  the  principal  problem  that  remains,  however,  is  that  as  the 
result  of  0MB  Bulletin  No.  85-8  and  FAC  No.  84-6  discussed  above 
the  stay  of  contract  award  and  performance  provisions  of  the  CICA 
have  been  superseded  by  the  new  FAR  regulations  which  permit  the 
contracting  officer  of  other  designated  official,  in  the  case  of  a 
preaward  protest  to  GAO,  to  make  the  award  notwithstanding  the 
protest  upon  a  written  determination  that  "(i)  The  supplies  or 
services  to  be  contracted  for  are  urgently  required;  (ii)  Delivery 
or  performance  will  be  unduly  delayed  by  failure  to  make  award 

promptly;  or  (iii)  A  prompt  award  will  otherwise  be  advantageous 

27/ 
to  the  Government." —   As  for  protests  to  GAO  after  contract 

award,  the  FAR  now  states,  in  nullification  of  the  CICA  stay 

of  contract  performance  provision,  that  "the  contracting  officer 

need  not  suspend  contract  performance  .  .  .  unless  it  appears 

likely  that  an  award  may  be  invalidated  and  a  delay  in  receiving 

the  supplies  or  services  is  not  prejudicial  to  the  Government's 

•  <-     u    "28/ 
interest.  — 

Thus  have  the  new  procurement  regulations  nullified  the 

stay  of  contract  award  and  performance  provisions  of  the  CICA  and 

perpetuated  the  first  two  basic  deficiencies  in  the  effectiveness 

of  the  GAO  bid  protest  remedy.   And  by  refusing  to  recognize  the 

award  of  cost  provisions  for  meritorious  protests,  the  executive 

agencies  have  placed  a  further  financial  burden  on  those  firms. 


22/   FAR  33.104(b)(1),  43  FCR  170. 
28/   FAR  33.104(c),  48  FCR  170. 
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particularly  small  business  firms,  that  have  meritorious  compliants 
of  having  been  denied  a  fair  or  equal  opportunity  to  compete  or  of 
losing  a  contract  award  that  was  rightly  theirs.   For  the  principal 
advantage  of  the  GAO  as  a  protest  forum  is  that  it  is  the  least 
costly  alternative  as  compared  with  bid-protest  litigation  in  the 
Claims  Court  or  in  the  federal  district  courts. 

The  government  contract  business  community,  having  welcomed 
the  procurement  reforms  created  so  recently  by  Congress,  can  now 
only  hope  that  the  means  of  enforcement  of  these  reforms  through  the 
greatly  strengthened  and  more  effective  GAO  bid-protest  remedy 
enacted  as  a  central  element  of  the  CICA  will  not  continue  to  be 
denied  to  them  through  unilateral  action  of  the  Executive  Branch, 
and  that  Congress  will  not  permit  this  to  happen. 

Actions  Congres  Might  Take  To  Resolve  the  Matter 

The  Executive  Branch  has  thus  precipitated,  I  believe, 
an  unprecedented  constitutional  confrontation.   It  is  likely  that 
in  due  course  a  bidder  will  challenge  in  court  the  failure  of  the 
procuring  agency  to  comply  with  the  stay  provisions  after  he  has 
filed  a  timely  protest  with  the  GAO.   Indeed,  it  is  reported  that 
such  a  case  has  recently  been  filed  in  the  federal  district  court 


n  Los  Angeles.—'^   For  at  present  that  is  the  only  course  open 


to 


disappointed  bidders  protesting  to  the  GAO,  to  seek  the  injunctive 
power  of  the  federal  courts  to  enforce  compliance  with  the  stay 
provisions  of  the  CICA. 


29/   43  FCR  319. 
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But  what  might  Congress  do  to  redress  this  constitutional 
breach  short  of  exercising  its  powers  of  contempt  and  impeachment? 

The  power  of  persuasion  of  the  Executive  Branch  through 
oversight  hearings  such  as  this  should  not  be  underestimated. 
Likewise  the  authorization  and  the  appropriations  committees  have 
great  power  of  persuasion  when  it  comes  to  the  procurement  programs 
of  the  principal  agencies  of  the  Executive  Branch  and  to  the 
funding  of  those  programs.   It  would  seem  that  a  determined  effort 
in  these  respects  could  well  persuade  the  Executive  Branch  to  adopt 
procurement  regulations  that  fully  comply  with  the  stay  and  the 
award  of  costs  provisions  of  the  CICA. 

Beyond  this,  Congress  could  consider  further  legislation. 
For  example,  it  could  explicitly  authorize  the  federal  district 
courts  to  grant  injunctions  enforcing  the  stay  provisions  of  the 
CICA  without  regard  to  meeting  the  usual  requirements  of  law 
applied  by  the  federal  district  courts  for  granting  injunctive  relief 
against  the  Government  or  its  officers.   Further,  Congress  could  prohibit 
the  expenditure  of  funds  on  any  contract  awarded  in  disregard  of 
the  stay  provisions  in  the  context  of  a  timely  protest  to  GAO 
under  the  CICA.   Congress  might  even  declare  that  for  the  purposes 
of  performing  his  functions  under  the  procurement  protest  system, 
the  Comptroller  General  functions  as  the  head  of  an  agency 
independent  of  Congress,  thus  undermining  the  basis  of  the  asserted 
claim  of  unconstitutionality.   I  make  no  recommendation  as  to  any  of 
these  legislative  alternatives.   I  simply  suggest  that  they  merit 
study  should  other  approaches  fail. 
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Mr.  Chairman  and  members  of  the  Subcommittee,  Congress  and 
this   Subcommittee  are  to  be  congratulated  for  the  splendid  pro- 
curement reforms  so  recently  enacted  and  including  in  particular 
the  GAO  procurement  protest  system.   The  public  interest  in  the 
protection  of  our  system  of  government  as  well  as  in  effective 
procurement  cannot  permit  that  system  to  be  nullified  by  these 
illegal  actions  of  the  Executive  Branch.   Thus  we  trust  that 
Congress  will  meet  its  responsibilties. 

That  concludes  my  statement.   I  shall  be  happy  to 
answer  your  questions. 

Mr.  Brooks.  How  would  you  counselors  respond  to  the  assertions 
that  the  bid  protest  function  results  in  unnecessary  delays  in 
agency  procurements? 

Ms.  Williams? 

Ms.  Williams.  Mr.  Chairman,  I  would  say  that,  based  on  my  per- 
sonal experience  in  the  area  of  Government  contracts,  the  bid  pro- 
test function  itself  does  not  have  a  material  effect  in  delaying  the 
procurement  process. 

As  you  well  know,  procurement  is  a  lengthy  process  that  evolves 
over  numbers  of  months — indeed,  years — before  an  agency  gets  to 
the  time  of  the  actual  award  of  a  contract. 

The  bid  protest  function  enables  a  contractor  who  feels  that  reg- 
ulations or  laws  which  require  competition  are  adequately  en- 
forced. It  seems  to  me  a  small  price  to  pay  to  have  the  bid  protest 
procedures  go  forward.  Indeed,  under  the  Competition  in  Contract- 
ing Act,  an  expedited  procedure  is  available  where  within  45  days 
from  the  time  of  the  protest,  one  can  receive  a  decision. 

In  order  to  assure  that  competitive  procedures  are  followed  and 
adhered  to,  the  bid  protest  function  must  be  maintained.  It  is  an 
important  part — an  integral  part — of  the  process  and  not  a  hin- 
drance to  it. 

Mr.  CoBURN.  I  concur  with  that,  Mr.  Chairman. 

Mr.  Brooks.  How  would  you  respond  to  charges  that  the  bid  pro- 
test provisions  of  the  Competition  Act  were  hastily  conceived  and 
implemented  into  law? 

Mr.  CoBURN.  They  were  long  overdue,  Mr.  Chairman,  in  my  opin- 
ion. 

They  corrected  some  weaknesses  in  the  existing  procedures  in 
that  the  GAO  had  no  power  to  compel  a  timely  response  from  the 
agency  and,  of  course,  the  major  deficiency  from  contractors'  stand- 
points was  that  the  award  would  very  often  be  made  while  the  pro- 
test was  pending;  and  that  would  prevent  the  complaining  party 
from  getting  any  effective  relief,  most  of  the  time. 

Mr.  Brooks.  Do  you  know  that  the  matter  had  been  studied  ex- 
tensively in  Congress  since  the  middle  1970's,  and  that  Senator 
Chiles  had  introduced 

Mr.  CoBURN.  Yes,  sir. 
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Mr.  Brooks  [continuing].  Legislation.  Some  of  the  language  of 
Senator  Chiles'  legislation — the  main  thrust  of  it — was  the  basis  of 
our  final  language. 

Mr.  CoBURN.  And  we  in  the  American  Bar  Association  at  that 
time,  Mr.  Chairman,  strongly  supported  the  enactment  of  those 
provisions. 

Mr.  Brooks.  Well,  you  know,  Senator  Chiles  tried  to  pass  it  in 
the  Senate  where  it  was  reported  out  of  the  Senate  Governmental 
Affairs  Committee,  but  was  thwarted  by,  of  course,  the  defense  in- 
dustry lobby  and  the  Defense  Department — there  is  a  lot  of  differ- 
ence, but  not  much. 

Mr.  Coburn.  Yes,  sir. 

Mr.  Brooks.  Do  you  agree  with  our  earlier  witnesses  that  the  ac- 
tions taken  by  the  President,  by  the  Justice  Department  and  the 
0MB  are  improper? 

Mr.  Coburn.  Totally. 

Mr.  Brooks.  And  how  do  you  feel  about  that,  Ms.  Williams? 

Ms.  Williams.  Mr.  Chairman,  I  am  not  authorized  to  comment 
on  behalf  of  the  ABA  to  that  question. 

Mr.  Brooks.  You  did  not  in  your 

Mr.  Coburn.  That  is  because  of  the  involved  procedures  of  get- 
ting clearance  of  the  highest  levels  of  the  American  Bar  Associa- 
tion. 

Mr.  Brooks.  How  about  your  personal  view?  You  have  had  a  lot 
of  experience — a  whole  lot  of  experience  in  contract  matters.  This 
was  your  basic  expertise. 

Ms.  Williams.  Thank  you,  Mr.  Chairman. 

My  personal  view  is  that  the  action  is  unlawful,  illegal,  and  un- 
precedented. I  must  say,  as  someone  who  had  the  privilege  of  serv- 
ing in  the  Office  of  Management  and  Budget,  that  the  action  taken 
by  the  administration  runs  right  in  the  face  of  the  obligation  of  the 
Office  of  Management  and  Budget  to  oversee  expenditures  of  Fed- 
eral dollars,  and  to  work  with  the  agencies  in  enforcing  Federal 
statutes. 

Personally,  I  find  it  very  troubling  that  the  chief  legal  officer  of 
the  United  States  would  counsel  the  President  and  his  officials  to 
issue  a  directive  that  unilaterally  declares  a  statute  unconstitution- 
al that  was  duly  enacted  by  Congress  and  signed  by  the  President. 

Mr.  Brooks.  I  like  your  personal  opinion.  I  don't  care  whether 
the  ABA  agrees  or  not. 

In  your  view,  what  should  the  Congress  do  to  force  the  executive 
to  properly  implement  the  statute. 

Mr.  Coburn.  Mr.  Chairman,  I  addressed  that  at  some  length  in 
my  statement. 

Mr.  Brooks.  Yes. 

Mr.  Coburn.  I  suggest  that  in  hearings  such  as  this — and  before 
other  committees — and  particularly  the  appropriations  and  author- 
izations committee  hearings  of  the  Defense  Department  and  of  the 
Justice  Department  there  is  the  means  of  strong  persuasion  in 
these  committees  to  compel  the  reconsideration  of  the  illegal  execu- 
tive position. 

Mr.  Brooks.  Well,  you  can  be  assured  that  I  will  participate  in 
the  Judiciary  Committee  authorization  hearings  for  the  Justice  De- 
partment. I  also  will  probably  take  that  occasion  to  visit  with  some 
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of  the  members  of  the  Appropriations  Committee  and  bring  it  to 
their  attention  regarding  this  malfeasance  of  the  Justice  Depart- 
ment. 

Mr.  CoBURN.  I  even  suggest  in  my  statement,  Mr.  Chairman, 
that  if  all  else  fails,  this  Congress  could  consider  language  that 
would  deny  the  expenditure  of  funds  of  any  contract  as  to  which  a 
protest  of  the  GAO  is  disregarded  by  noncompliance  with  these 
provisions. 

Mr.  Brooks.  Interesting  suggestion. 

Mr.  Horton? 

Mr.  Horton.  Mr.  Chairman,  I  have  some  questions  that  I  will 
submit  to  the  witnesses  and  then  they  can  put  their  answers  in 
writing,  if  that  will  be  agreeable. 

Mr.  Brooks.  Without  objection. 

Mr.  Horton.  One  thing  I  did  want  to  just  comment  on,  I  guess. 
The  thing  that  concerns  me  most  about  this  whole  thing  is  that,  as 
I  understand  it,  this  is  an  unprecedented  action  by  the  administra- 
tion. What  I  am  concerned  about  is  that  it  might  be  setting  a 
precedent:  "Well,  now  we  have  done  it  and  that  is  what  we  should 
do  in  the  future  with  a  bill  or  any  portion  of  a  bill." 

And  that  concerns  me  greatly;  so  I  think  that  it  is  important 
that  this  matter  be  resolved.  I  hope  that  we  can  get  the  direct  testi- 
mony of  the  Attorney  General,  and,  of  course,  of  the  administrative 
officer,  in  this  case,  the  Director  of  0MB,  who  carried  out  the 
order,  so  to  speak,  by  issuing  a  directive  that  the  law  not  be  com- 
plied with. 

I  realize  that  it  is  not  going  to  be  on  the  front  page  tomorrow, 
but  I  think  a  very  serious  problem  has  been  created  by  this  action 
by  the  Justice  Department,  by  the  administration,  in  ruling  that  a 
provision  of  this  bill  that  was  duly  passed  and  signed  by  the  Presi- 
dent into  law  is  unconstitutional,  and  then  in  acting  later  on  to  tell 
the  agencies  not  to  comply. 

Mr.  CoBURN.  Mr.  Chairman,  Mr.  Horton.  This  raises  the  most 
fundamental  questions  of  our  system  of  government,  that  the  exec- 
utive can  take  it  upon  itself  to  nullify  an  act  of  Congress. 

And  if  that  is  permitted  to  be,  to  succeed,  where  will  it  end? 

Mr.  Horton.  It  goes  to  the  basic  separation  of  powers. 

Mr.  Brooks.  The  judicial  system — you  could  have  it  all  sent 
down  to  1600  Pennsylvania. 

Mr.  Horton.  Absolutely.  John  Marshall  said  that 

Mr.  Brooks.  You  don't  need  a  judicial  system  if  the  President 
and  some  appointed  Attorney  General  are  going  to  decide  what  is 
the  law  of  this  land. 

Mr.  Horton.  It  overrules  Marbury  v.  Madison. 

Mr.  Brooks.  What  did  John  Marshall  say? 

Mr.  CoBURN.  He  said  that  in  Marbury  v.  Madison. 

Mr.  Brooks.  Well,  I  want  to  thank  both  of  you. 

Mr.  CoBURN.  Thank  you. 

Mr.  Brooks.  You  are  gracious  to  come  down  here. 

Mr.  Horton.  Thank  you. 

Mr.  Coburn.  Thank  you,  Mr.  Chairman. 

Ms.  Williams.  Thank  you,  Mr.  Chairman. 

[Ms.  Williams'  submissions  to  Mr.  Horton's  questions  follow:] 
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QUESTIONS  OF  MR.  HORTON 
FOR  KAREN  HASTIE  WILLIAMS 


Ql.  Even  without  executive  branch  non-compliance^  it  seems 

CLEAR  TO  ME  THAT  THE  JUSTICE  DEPARTMENT'S  ARGUMENT  OVER  CON- 
STITUTIONALITY WOULD  BE  LITIGATED  IN  DUE  COURSE.   ThE  ONLY 
DIFFERENCE  IS  THAT  NOW^  THE  COMPLAINANTS  WILL  BE  CONTRACTORS 
WHO  HAVE  FILED  PROTESTS  BUT  FIND  THE  STAY  PROVISION  BEING 
IGNORED;  WHEREAS^  IF  THE  LAW  WERE  BEING  UPHELD^  THE 
COMPLAINANTS  WOULD  BE  CONTRACTORS  WHO  HAD  A  STAY  IMPOSED  ON 
THEM. 

In  YOUR  OPINION,  COULD  THAT  DIFFERENCE  AFFECT  IN  ANY  WAY 
THE  LENGTH  OF  TIME  BEFORE  THIS  ISSUE  MIGHT  BE  RESOLVED  IN 
COURT? 

Al.   On  balance  I  believe  that  judicial  review  of  the  constitu- 
tionality of  the  bid  protest  procedures  of  the  Competition  in 
Contracting  Act  (CICA)  would  have  been  accelerated  by  a 
decision  of  the  Justice  Department  to  fully  uphold  the  law. 

Under  the  current  Justice  Department  posture  only  an 
aggrieved  contractor  who  has  filed  a  bid  protest  and  found  the 
stay  being  ignored  can  raise  the  constitutional  issue.   Under 
the  alternative  scenario  complainants  would  be  agencies/ 
contractors  who  had  a  stay  imposed  on  them. 

The  length  of  time  before  the  issue  is  raised  can  thus  be 
delayed  by  the  fact  that  only  the  disappointed  bidder  can 
assert  the  challenge.   At  that  point,  the  bidder  learns  that 
it  has  not  been  successful,  has  lost  the  award,  cannot  recover 
its  bid  preparation  costs  and  generally  is  in  no  financial 
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position  to  pay  for  lawyers  to  protest  the  constitutionality 
of  agency  actions.   There  is  little  incentive  to  initiate  legal 
proceedings  given  the  low  historical  record  of  success  among 
disappointed  bidders  at  GAO  or  in  the  courts. 

On  the  other  hand,  the  Agency  and  the  successful 
contractor  have  a  greater  incentive  to  seek  to  have  the  stay 
overturned  so  award  can  be  made  final,  and  performance  can 
begin.   They  also  can  best  assert  the  pro-competitive  elements 
of  the  procurement  process  which  would  be  at  issue. 

In  litigation  strategy  the  intangibles  and  contingencies, 
such  as  incentives,  often  contribute  to  the  decision  on  when 
and  whether  to  file  suit.   Based  on  the  relative  weight  of 
incentives,  it  appears  that  the  agency/successful  contractor 
are  more  likely  to  join  the  issue  quickly. 

Q2.  In  testimony  presented  last  year  in  behalf  of  the  ABA^ 

YOUR  spokesman  EXPRESSED  THE  VIEW  THAT  THE  EXISTING  MECHANISM 

for  recovery  of  costs  by  a  successful  claimant^  already  estab- 
lished under  the  contracts  disputes  act^  would  be  adaptable  to 
the  bid  protest  process  and  would  be  preferable  to  the 
mechanism  provided  for  in  cica. 

Were  constitutional  considerations  a  factor  in  that 
preference? 

What  is  that  mechanism^  and  what  is  GAO's  part  in  it? 

A2.  Under  the  Contracts  Disputes  Act  (CDA)  the  recovery  of 
costs  provision,  41  U-S.C.  §  612,  was  developed  to  meet  the 
needs  of  the  contractor  community  for  prompt  payment  of  claims. 
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The  provision  in  the  CDA  permits  the  contractor  with  a 
judgment  against  the  United  States  on  a  claim  to  obtain 
payment  from  the  judgment  fund.   The  fund  is  an  indefinite 
appropriation  which  serves  as  the  source  of  payment  for 
recovery  costs  in  the  first  instance.   The  agency  against 
which  the  judgment  is  obtained  is  obligated  to  reimburse  the 
judgment  fund  either  from  operational  funds  or  a  supplemental 
appropriation . 

Q3.   You  STATE  IN  TESTIMONY  THAT  THE  STATUTORY  PROVISIONS  ON 
REMOVAL  OF  THE  COMPTROLLER  GENERAL  DO  NOT  "PURPORT  TO  EXCLUDE 

THE  President  from  his  traditional  role."  Could  you  explain 

YOUR  reading  of  THOSE  PROVISIONS  AND  THE  IMPLICATIONS  OF  THAT 
VIEW? 

A3.   The  appointment  of  the  Comptroller  General  is  consistent 
with  the  regular  Appointment  Power  of  the  President  that 
requires  that  he  nominate  senior  executive  officials  who  are 
then  confirmed  with  the  advise  and  consent  of  the  Senate.   Once 
confirmed,  such  officials  serve  at  the  pleasure  of  the 
President. 

The  special  statutory  role  of  the  Congress  in  the  removal 
of  the  Comptroller  does  not  contradict  the  traditional 
prerogatives  of  the  President  to  initiate  removal  action. 
Nothing  in  the  language  or  the  legislative  history  of  the 
CG  statute  eliminates  this  role.   It  defies  logic  to  interpret 
the  statutory  language  as  removing  the  President  as  the  key 
participant  in  the  removal  process.   While  congressional 
members  may  be  involved  in  the  removal  process,  the  traditional 
role  of  the  President  in  initiating  removal  remains  intact. 
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Mr.  Brooks.  Our  next  witness  is  Mr.  William  E.  Hardman,  presi- 
dent and  chief  operating  officer  of  the  National  Tooling  &  Machin- 
ing Association.  He  is  accompanied  by  Bruce  N.  Hahn,  chairman- 
elect  of  the  Small  Business  Legislative  Council,  and  Paul  J.  Seid- 
man,  procurement  counsel  for  National  Tooling. 

Gentlemen,  we  appreciate  your  taking  time  this  morning  to  be 
with  us. 

Your  prepared  statement  will  be  made  a  part  of  the  printed 
hearing  record,  and  you  may  proceed  with  your  comments. 

STATEMENT  OF  WILLIAM  E.  HARDMAN,  PRESIDENT  AND  CHIEF 
OPERATING  OFFICER,  NATIONAL  TOOLING  &  MACHINING  AS- 
SOCIATION, ACCOMPANIED  BY  BRUCE  N.  HAHN,  CHAIRMAN- 
ELECT,  SMALL  BUSINESS  LEGISLATIVE  COUNCIL,  AND  PAUL  J. 
SEIDMAN,  PROCUREMENT  COUNSEL 

Mr.  Hardman.  Thank  you,  Mr.  Chairman.  In  the  interest  of  your 
time  today  I  am  going  to  really  summarize  this  quickly.  In  testimo- 
ny today  I  will  call  the  committee's  attention  to  three  instances 
where  the  rulemaking  process  has  been  or  is  in  the  process  of  being 
used  to  thwart  last  session's  competitive  procurement  legislation. 

No.  1,  executive  branch  refusal  to  implement  CICA  GAO  bid  pro- 
test provisions.  One  of  the  most  frustrating  experiences  for  poten- 
tial bidders  is  the  absence  of  an  effective  and  economical  means  of 
challenging  agency  procurement  practices  that  are  unduly  restric- 
tive of  competition  or  otherwise  improper. 

As  noted  in  my  statement,  April  14,  1983,  to  this  committee,  be- 
cause of  the  prohibitive  cost  of  legislation  most  small  businesses 
utilize  GAO  bid  protest  to  challenge  noncompetitive  DOD  practices. 
These  protesters  are  really  performing  a  public  service  because 
noncompetitive  practices  almost  invariably  result  in  unnecessary 
Federal  expenditures. 

Prior  to  the  enactment  of  the  CICA,  GAO  bid  protests  were  inef- 
fective. Protests  were  not  timely  decided  because  despite  a  GAO 
ruling  requiring  an  agency  response  in  25  working  days,  contract- 
ing officials  responded  to  protests  whenever  they  pleased.  Since  a 
protest  did  not  stay  an  award  until  it  was  decided,  an  award  was 
often  made  before  a  protest  was  decided.  Thus,  even  if  a  protester 
prevailed  at  GAO  more  often  than  not  he  was  deprived  of  the  fruits 
of  his  labor  because  an  award  had  already  been  made. 

Despite  the  public  benefit  resulting  from  successful  protests 
there  was  no  statutory  basis  for  successful  protesters  to  recover 
their  attorneys'  fees.  In  enacting  the  CICA,  Congress  sought  to 
remedy  these  deficiencies  by  statutorily  requiring  agencies  to  re- 
spond to  protests  within  25  working  days,  staying  award  until  a 
protest  is  decided  and  giving  GAO  the  authority  to  award  attor- 
neys' fees  to  successful  protesters. 

The  enactment  of  these  provisions  should  have  provided  a  means 
for  protesters  to  halt  costly  noncompetitive  procurements.  Howev- 
er, the  Justice  Department  on  October  17,  1984,  sanctioned  the  con- 
tinued Federal  waste  by  issuing  a  memorandum  directing  agencies 
not  to  comply  with  the  bid  protest  stay  and  attorney  fees  provisions 
contained  in  the  CICA  on  grounds  that  they  are  unconstitutional. 
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This  was  shortly  followed  by  a  December  17  memorandum  to 
agency  heads  from  Dave  Stockman.  The  Stockman  memorandum  of 
course  directed  agencies  to  ignore  the  law  and  follow  the  Justice 
Department  position.  As  a  result,  the  CICA  stay  and  attorney  fees 
provisions  have  not  been  included  in  the  FAR  regulation. 

To  the  best  of  our  knowledge,  this  is  the  first  time  that  high- 
ranking  administration  officials  have  directed  Federal  employees  to 
violate  Federal  statutes.  Without  official  encouragement  from  the 
Justice  Department  and  0MB,  DOD  contracting  officials  have  al- 
ready wasted  billions  as  a  result  of  blatantly  ignoring  competitive 
bidding  rules.  They  will  no  doubt  rise  to  the  opportunity  offered  by 
these  curious  actions  from  the  supposed  enforcer  of  the  law  and 
protector  of  public  funds. 

No.  2,  is  the  implementing  regulations — is  that  the  implementing 
regulations  now  water  down  CICA  Commerce  Business  Daily  syn- 
opsis requirements. 

Another  example  of  bureaucratic  subversion  of  the  intent  of  Con- 
gress involves  the  FAR  provisions  implementing  the  Commerce 
Business  Daily  improvements  in  Public  Law  98-72  and  the  CICA. 

The  purpose  of  these  provisions,  for  which  the  small  business 
community  fought  long  and  hard,  is  to  assure  that  small  businesses 
receive  notice  of  opportunities  in  time  to  bid.  In  order  to  achieve 
this  objective  it  prohibits  agencies  from  issuing  a  solicitation  until 
15  days  after  publication  of  a  CBD  synopsis.  Although  Congress 
clearly  intended  that  this  public  law  and  the  CICA  require  con- 
tracting officials  to  determine  that  a  synopsis  was  in  fact  published 
before  issuing  a  solicitation,  implementing  regulations  permit  them 
to  presume  that  a  synopsis  was  published  10  days  after  transmis- 
sion to  the  Department  of  Commerce. 

Although  these  provisions  are  not  effective  until  April,  their 
impact  is  clear  from  the  application  by  contracting  officials  of  simi- 
lar provisions  in  Defense  acquisition  regulations.  More  specifically, 
millions  in  sole-source  orders  that  apparently  never  appeared  in 
the  CBD  have  been  repeatedly  awarded.  When  asked  if  the  require- 
ments were  synopsized,  contracting  officers  repeatedly  state  they 
do  not  know  but  that  the  agency  had  met  its  legal  obligation  by 
forwarding  a  synopsis  to  the  Commerce  Department. 

No.  3,  bureaucratic  subversion  of  Public  Law  98-525  and  Public 
Law  98-577,  technical  data  provisions.  Although  their  work  is  not 
yet  complete,  bureaucratic  subversion  of  a  congressional  intent  is 
evidenced  by  a  draft  technical  data  policy  implementing  fiscal  year 
1985  Defense  Authorization  Act  and  Small  Business  Competition 
Act  of  1985.  Contrary  to  congressional  intent,  the  draft  regulations 
would  increase,  I  repeat,  increase  rather  than  decrease  prime  con- 
tractor rights  and  data  and  thus  make  competitive  spare  part  pro- 
curement not  more  difficult  but  almost,  I  would  say,  impossible. 

This  would  be  done  by  replacing  the  present  rule  under  which 
the  Government  obtains  unlimited  rights  if  there  is  any  Govern- 
ment money  in  the  development  of  parts  with  a  rule  requiring  100 
percent  Government  funding  in  order  for  the  Government  to  have 
rights  and  data.  It  would  even  discourage  obtaining  data  with  un- 
limited rights  where  the  Government  has  provided  100  percent 
funding. 
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I  believe  that  this  states  our  major  complaints  of  what  has  tran- 
spired as  far  as  regulation  making  has  gone  in  the  implementation 
of  the  recently  passed  laws.  I  would  be  happy  to  try  to  answer  any 
questions  at  this  time. 

[Mr.  Hardman's  prepared  statement  follows:] 
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TESTIMONY  OF 
WILLIAM  E.  HARDMAN 

Mr.  Chairman  and  Members  of  the  Committee,  my  name  is 
William  E.  Hardman.   I  am  President  and  Chief  Operating  Officer 
of  the  National  Tooling  &  Machining  Association  (NTMA).   With  me 
are  Bruce  N.  Hahn,  Manager  of  Government  Affairs  and  Public 
Relations  for  NTMA  and  Paul  J.  Seidman,  Procurement  Counsel  for 
NTMA. 

NTMA  represents  the  tool,  die  and  precision  machining 
industry.   Our  industry  is  composed  of  14,000  plants  almost  all 
of  which  are  small  business  concerns.   These  companies  build 
special  tools,  dies,  jigs,  fixtures,  molds,  gauges,  special 
machines  (automation,  robotics,  and  production  lines)  and 
precisioned  machined  parts  or  components.   They  use  a  wide 
spectrum  of  equipment  and  processes,  including  most  machine  tools 
from  the  simplest  lathe  to  the  most  complex  computer  aided  design 
and  computer  aided  manufacturing  systems.   They  commonly  achieve 
tolerances  to  one  ten-thousandth  of  an  inch  or  less.   These 
companies  serve  virtually  every  manufacturing  industry  in  the 
country,  from  automotive  to  aerospace.   Their  customary  means  of 
doing  commercial  business  is  to  provide  sealed  competitive  bids 
from  which  the  customer  will  generally  select  the  lowest  bid. 
This  is  also  typically  the  practice  of  major  DoD  prime 
contractors,  some  of  whom  subcontract  up  to  80%  of  their  spare 
parts  to  our  members. 

NTMA  commends  this  Committee  and  the  Congress  for  the 
enactment  last  session  of  the  Competition  in  Contracting  Act 
(CICA),  P.L.  98-369;  provisions  in  the  FY  1985  Defense 
Authorization  Act  (P.L.  98-525)  aimed  at  curbing  long  ingrained 
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abuses  in  spare  parts  procurement,  and  the  Small  Business 
Competition  Enhancement  Act  of  1984,  P.L.  98-577.   These  laws  are 
designed  to  remove  ineffective  bureaucratic  barriers  to  the  use 
of  open  competition  in  any  purchasing  system.   There  is 
absolutely  no  better  guarantee  of  fair  prices  than  the  employment 
of  open  competition  in  any  purchasing  system.   Certainly  the 
government  is  no  exception,  and  it  will  permit  from  $7-10  billion 
per  year  to  be  saved  in  DoD  spare  parts  procurement  if  it  were 
used  as  the  rule  rather  than  the  exception.   We  are  disappointed 
that  despite  these  newly  enacted  laws,  the  bureaucracy  is 
continuing  with  business  as  usual.   More  specifically  they  have 
used,  and  are  continuing  to  use  the  rulemaking  process  to 
frustrate  the  Congressional  intent  of  more  competition  in 
government  procurement. 

I  last  appeared  before  this  Committee  on  April  14,  1983.   At 
that  time  we  called  for  legislative  reform  of  the  federal 
government's  procurement  process.  Our  concern  at  that  time  was 
that  billions  of  dollars  were  wasted  on  costly  non-competitive 
procurement  of  goods  and  services  by  the  federal  government. 
Subsequently,  there  have  been  numerous  Administration  initiatives 
as  well  as  three  pieces  of  legislation  passed  in  the  last 
Congress  intended  to  reduce  waste  by  increasing  the  use  of  open 
competition  in  government  procurement.   To  the  extent  that  these 
efforts  are  successful,  more  of  those  who  make  up  our  industry 
will  be  allowed  to  bid  on  government  procurements  of  such  items 
as  military  spare  parts  and  components  of  weapon  systems,  thereby 
potentially  saving  billions  of  tax  dollars  a  year  and 
simultaneously  expanding  the  defense  industrial  base. 
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The  well  constructed  legislation  passed  last  year  contained 
many  elements  which  could  increase  the  use  of  competition  in 
government  procurement.   Unfortunately,  DoD  isn't  listening. 
There  has  been  little  increase  in  the  use  of  competition  in 
either  spare  parts  or  other  federal  procurement.   The  Defense 
Department  employed  open  competition  only  5.5%  of  the  time  in 
procurement  in  1983,  despite  clear  evidence  that  the  cost  savings 
as  high  as  50%  would  result  and  despite  initiatives  from  the 
Secretary  of  Defense  going  back  to  1982.   This  has  been  confirmed 
by  our  conversations  with  our  own  members  as  recently  as  February 
3-8,  1985,  at  our  Annual  Convention.   There  has  not  been  a 
significant  increase  in  the  use  of  open  competition  in  spare 
parts  procurement  by  DoD.   We  were  told  by  our  members  that  the 
general  experience  was  a  slight  increase  in  interest  in  the  use 
of  competition  severely  constrained  both  by  current  anti- 
competitive regulations  and  manpower  shortages.   Some  NTMA 
members  have  noted  intransigence  to  the  use  of  competition  in 
procurement  by  some  procurement  centers.   An  oft-cited  example  in 
the  latter  case  is  Kelly  Air  Force  Base  in  Texas.   We  are 
currently  seeking  a  meeting  with  officials  at  the  facility  to 
learn  more  about  the  problems  they  face  and  to  see  if  we  can 
offer  constructive  suggestions  to  increase  the  use  of  competition 
in  spare  parts  procurement. 

The  opposition  to  the  use  of  competition  in  procurement  is 
still  strong,  particularly  within  DoD.  It  exists  primarily  where 
it  always  has  —  among  the  mid-level  bureaucrats  in  the  bowels 
of  the  Pentagon.   These  individuals  are  still  effective  in 
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frustrating  the   intent  of   Congress  and  the  Administration.      They 
are  frustrating  Congress  by  developing   regulations  which  will   be 
least   effective  in   increasing  competition.      They   are  frustrating 
the  Administration  by  providing  biased  information   to   key 
appointed  decision   makers.      The  technique  employed  is  to  block 
the  flow  of  objective  information  to   key   decision  makers  and  to 
substitute  misleading  and/or  incomplete  information  which  would 
lead  any  appointee  not  expert  on  the  subject  matter  to  an 
erroneous  conclusion. 

In  my   testimony   today,    I  will  call   the  Committee's  attention 
to  three  instances  where  the  rulemaking   process   has   been,    or'  is 
in  the  process  of   being  used  to  thwart  last  sessions  competitive 
procurement  legislation.      Such  instances   involve   the    (1)    GAO   bid 
protest  and   (2)    Commerce  Business  Daily  synopsis  requirements 
contained  in  CICA,    as  well  as   (3)    the  technical   data   reforms 
contained   in    P.L.    98-525    and  P.L.    98-577.      In   addition,    I   would 
like  to  call  this  Committee's  attention  to  proposed  legislation 
involving  the  Freedom  of  Information  Act   (FOIA),    which  would  make 
it  unduly  burdensome  and  costly  for  new   sources   to   compete  for 
spare  parts  procurement. 

I.      Executive  Branch  Refusal   to   Implement  CICA  GAO  Bid   Protest 
Provisions 

One  of   the  most  frustrating  experiences  for  potential 

bidders,    is  the  absence  of  an  effective  and  economical  means  of 

challenging  agency  procurement  practices  that  are  unduly 

restrictive  of  competition  or  otherwise  improper.      As  noted  in 

NTMA's  April  14,   1983   statement   to  this  Committee,    because  of   the 

prohibitive  cost  of  litigation,  most  small  businesses  utilize  GAO 
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bid  protests  to  challenge  noncompetitive  DoD  practices.   These 
protesters  are  performing  a  public  service  because  noncompetitive 
practices  almost  invariably  result  in  unnecessary  Federal 
expenditures. 

Prior  to  the  enactment  of  the  CICA  GAO  Bid  Protests  were 
ineffective.   Protests  were  not  timely  decided  because  despite  a 
GAO  rule  requiring  an  agency  response  in  25  working  days, 
contracting  officials  responded  to  protests  whenever  they 
pleased.   Since  a  protest  did  not  stay  an  award  until  it  was 
decided  an  award  was  often  made  before  a  protest  was  decided. 
Thus,  even  if  a  protester  prevailed  at  GAO,  more  often  than  not 
he  was  deprived  of  the  fruits  of  his  labor  because  an  award  had 
already  been  made.   Despite  the  public  benefit  resulting  from 
successful  protests,  there  was  no  statutory  basis  for  successful 
protesters  to  recover  their  attorneys  fees. 

In  enacting  the  CICA  Congress  sought  to  remedy  these 
deficiencies  by  statutorily  requiring  agencies  to  respond  to 
protests  within  25  working  days,  staying  award  until  a  protest  is 
decided  and  giving  GAO  the  authority  to  award  attorneys  fees  to 
successful  protesters.   The  enactment  of  these  provisions  should 
have  provided  a  means  for  protesters  to  halt  costly 
noncompetitive  procurements. 

However,  the  Justice  Department  on  October  17,  1984 
sanctioned  continued  Federal  waste  by  issuing  a  memorandum 
directing  agencies  not  to  comply  with  the  bid  protest  stay  and 
attorneys  fees  provisions  contained  in  the  CICA  on  grounds  that 
they  are  unconstitutional.  This  was  shortly  followed  by  a 
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December  17  memorandum  to  agency  heads  from  0MB  Director  David 
Stockman.   The  Stockman  Memorandum  directed  agencies  to  ignore 
the  law  and  follow  the  Justice  Department  position.   As  a 
result,  the  CICA  stay  and  attorneys  fees  provisions  have  not  been 
included  in  the  Federal  Acquisition  Regulation.   To  the  best  of 
our  knowledge,  this  is  the  first  time  that  high  ranking  officials 
have  directed  Federal  employees  to  violate  Federal  statutes. 

Without  official  encouragement  from  the  Justice  Department 
and  0MB,  DoD  contracting  officials  have  already  wasted  billions 
as  a  result  of  blatantly  ignoring  competitive  bidding  rules. 
They  will  no  doubt  rise  to  the  opportunity  offered  by  these 
curious  actions  from  the  supposed  enforcer  of  the  law  and 
protector  of  public  funds. 

II.   Implementing  Regulations  Water  Down  CICA  Commerce  Business 
Daily  Synopsis  Requirement 

Another  example  of  bureaucratic  subversion  of  the  intent  of 
Congress  involves  the  FAR  provisions  implementing  the  Commerce 
Business  Daily  improvements  in  P.L.  98-72  and  the  CICA.   The 
purpose  of  these  provisions,  for  which  the  small  business 
community  fought  long  and  hard,  is  to  assure  that  small 
businesses  receive  notice  of  opportunities  in  time  to  bid.   In 
order  to  achieve  this  objective  it  prohibits  agencies  from 
issuing  a  solicitation  until  15  days  after  publication  of  a  CBD 
synopsis. 

Although  Congress  clearly  intended  that  P.L,  98-72  and  the 
CICA  require  contracting  officials  to  determine  that  a  synopsis 
was  in  fact  published  before  issuing  a  solicitation,  implementing 
regulations  permit  them  to  presume  that  a  synopsis  was  published. 
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10  days  after  transmission  to  the  Department  of  Commerce.   FAR 
S5.203(f).   (Attachment  1)   Although  these  provisions  are  not 
effective  until  April,  their  impact  is  clear  from  the  application 
by  contracting  officials  of  similar  provisions  in  the  Defense 
Acquisition  Regulation.   More  specifically,  millions  in  sole 
source  orders  that  apparently  never  appeared  in  the  CBD  have  been 
repeatedly  awarded.   When  asked  if  the  requirements  were 
synopsized,  contracting  officers  repeatedly  state  they  do  not 
know,  but  that  the  agency  had  met  its  legal  obligations  by 
forwarding  a  synopsis  to  the  Commerce  Department. 

III.  Bureaucratic  Subveraion  of  P.T..  98-525  and  P.L.  98-577 
Technical  Data  Provisions 

Although  there  work  is  not  yet  complete,  bureaucratic 

subversion  of  Congressional  intent  is  evidenced  by  a  draft 

Technical  Data  Policy  implementing  the  FY1985  Defense 

Authorization  Act  (P.L.  98-525)  and  Small  Business  Competition 

Enhancement  Act  of  1985,  P.L.  98-577.   Contrary  to  Congressional 

intent  the  draft  regulations  would  increase  rather  than  decrease 

prime  contractor  rights  in  data  and  thus  make  competitive  spare 

parts  procurement  more  difficult.   (Attachment  2)   This  would  be 

done  by  replacing  the  present  rule  under  which  the  Government 

obtains  "unlimited  rights"  if  there  is  any  Government  money  in 

the  development  of  a  part  with  a  rule  requiring  100%  Government 

funding  in  order  for  the  Government  to  have  rights  in  data.   It 

would  even  discourage  obtaining  data  with  unlimited  rights  where 

the  Government  has  provided  100%  fundingl 
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IV.   Proposed  FOIA  Amendments  Would  Frustrate  Access  to 

Government-Owned  Technical  Data  Needed  to  Compete  for 
Spare  Parts  Contracts 

On  January  3,  1985,  Senator  Orrin  Hatch  introduced  S.150, 
entitled  the  "Freedom  of  information  Reform  Act."  A  similar  bill 
passed  the  Senate  last  session. 

If  enacted,  S.150  would  be  highly  detrimental  to  small 
businesses  that  obtain  Government-owned  technical  data  from 
Service  data  repositories  to  bid  on  spare  parts  contracts.   S.150 
would  eliminate  the  current  POIA  fee  ceiling  of  the  direct  cost 
of  search  and  duplication.   This  limitation  on  FOIA  fees  was 
added  by  Congress  in  1974  to  curtail  the  prevalent  bureaucratic 
practice  of  using  high  fees  to  frustrate  requests  for  disclosure. 

S.  150  would  provide  for  the  recoupment  of  all  costs, 
including  "services  involved  in  examining  records  for  possible 
withholding  or  deletions  to  carry  out  determinations  of  law  or 
policy."  In  the  case  of  commercicQly  valuable  information  such 
as  technical  data  it  would  permit  the  Government  to  charge  "a 
fair  vedue  fee  or  royalties  or  both,  in  addition  to  or  in  lieu  of 
any  processing  fees  otherwise  chargeable."  Thus  in  order  to 
obtain  technical  data  to  bid,  small  businesses  would  likely  have 
to  pay  a  portion  of  the  Government's  research  eind  development 
expenditure  and  this  could  cost  thousands  and  eliminate 
competitive  bidding  for  all  practical  purposes. 

S.150  would  also  relax  FOIA  time  limits  at  a  time  when 
agencies  are  taking  months  to  respond  to  requests  for  procurement 
data.   Tbe  time  for  bidding  is  generally  30  days. 
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We  call   S.150   to  your   attention   because  the  FOIA  is  within 
this  Committee's  jurisdiction.      The   provisions  of   this   bill 
should  be  rejected  because  it  would  undo  much  of  the  good  work  in 
the  area  of  procurement  done  by  this  Committee  emd  the  Congress 
last  session.      Given  this  Committee's  role  in  the  procurement 
area  we  suggest  this  Committee  take  the  initiative  and  report  a 
bill  which  would  guarantee  prompt  access  to  technical  data  needed 
by  would-be  bidders  independent  of  the  FOIA.     We  would  be  glad  to 
work  with  you  on  this.      Such  a  provision   should  provide  that  such 
data  is  to  be  provided  free,  or  at  the  minimum  limit  fees  to  the 
direct   cost  of   search   and  duplication. 

CONCLnSTON 

Although  Congress  passed  competitive  bidding  laws  last  year, 
vigorous  oversight  is  necessary  to  assure  proper   implementation. 
We  look  forward  t  working  with  you  on  this  continuing  endeavor  by 
calling  to  your  attention  instances  where  proper  implementation 
does  not   occur. 

This  concludes  my  prepared  statement.      If  you  have  any 
questions,   I  would  be  happy  to  answer  them. 


* 
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EXHIBIT  1 

Federal  Acquisition  Regulation  5.203  (f) 


5.203    Publicizing  aad  rcspone  time. 

Whenever  agencies  are  required  to  publish  notice  of 
contract  actions  under  5.201 .  they  shall  proceed  as  fol- 
lows: 

(a)  A  proper  notice  of  the  contract  action  shall  be 
published  in  the  CBD  at  least  15  days  before  issuance  of 
a  solicitation. 

(b)  Agencies  shall  allow  at  least  30  days  response 
time  for  receipt  of  bids  or  proposals  from  the  date  of 
issuance  of  a  solicitation . 

(c)  Agencies  shall  allow  at  least  30  days  response 
time  from  the  date  of  publication  of  a  proper  notice  of 
intent  to  contiact  for  architect-engineer  services  or  be- 
fore issuance  of  a  uailatesal  sole  source  order  under  a 
basic  ordering  agreement  or  similar  amngemem. 

(d)  Agencies  shall  allow  at  least  45  days  response 
time  for  receipt  of  bids  or  proposals  from  the  date  of 
issuance  of  the  notice  required  in  5.201  for  contract 
actions  categorized  as  research  and  development. 

(e)  Nothing  in  this  subpart  prohibits  officers  or  em- 
ployees of  agencies  fiom  responding  to  requests  for 
information. 

(X)  Contiaeting  ofTicers  may,  unless  they  have  evi- 
dence to  the  contrary,  presume  that  notice  has  been 
published  10  days  (6  days  if  electronically  transmitted) 
following  transmittal  of  the  synopsis  to  the  CBD. 
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Technical  Data  Policy 
Tnf  roduction - 


DRAFT 

EXHIBIT    2 


Doth  PL  98-577  and  98-525  require  thcit  regulations  be  issued 
under  the  FAR  system  defining  the  legitimate  proprietary  interest 
of  the  United  States  and  its  contractors  in  "technical  or  other 
data".   Doth  Acts  list  various  factors  to  bo  considered  in  the 
development  of  the  regulations.   PL  90-577,  applicable  to 
civilian  agencies,  also  prescribes  certain  rules  that  are  to  be 
followed  in  certain  types  of  situations.   Both  Acts  define  the 
term  "technical  data"  in  a  manner  that  limits  it  only  to  data 
relating  to  "supplies  procured  by  an  agency."   Thus,  while  both 
Acts  require  regulations  dealing  with  a  broad  range  of  "technical 
and  other  data"  most  of  the  more  detailed  requirements  of  these 
Acts  address  only  "technical  data"  as  defined  in  the  Acts.   Thus, 
the  Acts  principally  address  supply  contracts  or  contracts 
calling  for  delivery  of  end  items  developed  under  the  contract. 
A:j  used  in  thecc  Acts  the  term  "tochnicnl  data"  would  not  apply 
l.o  tiato  delivered  under  contracts  not  requiring  the  delivery  of 
hardware,  such  as  most  contracts  for  basic  or  applied  research. 

This  statement  is  intended  to  provide  guidance  in  the  wider 
range  of  contracts,  as  well  as  grants,  in  which  technical  data  is 
genet  ;ted.   The  principles  established  are  consistent  with 
PL  98  577  and  PL  90-525. 

Objectives  of  Govexmeni  Technical  ELata  Policy/Legitimate 
Pr9Pf jgt^ry  ^ntoi gst 

The  needs  of  the  Government  for  technical  data,  and  the  uses 
to  which  it  will  be  put,  of  necessity  vary  depending  on  the 
situation.   In  supply  contracts  the  need  will  ordinarily  be 
limited  to  information  on  operation  and  maintenance.   In  con- 
tracts for  engineering  development  and  production  there  may  be  a 
need  for  data  to  allow  second  sources  or  competitive  procurement 
of  subsytems  or  components.   In  contracts  for  basic  and  applied 
resiarch  the  Government's  only  need  may  be  to  ensure  that  the 
knowledge  generated  under  the  contract  is  made  available  to 
others  working  in  the  field. 

However,  these  needs  must  be  satisfied  in  ways  that 
recognize  the  proprietary  interests  and  expertise  that 
contractors  and  grantees  have  provided.   Contractors  and  grantees 
have-  a  legitimate  interest  in  the  protection  of  data  resulting, 
in  whole  or  in  part,  from  private  investment.   This  is  especially 
true  when  the  data  relates  to  products  or  processes  developed  at 
private  expense.   Contractors,  subcontractors,  and  grantees 
should  also  be  given  the  opportunity  to  build  upon  the  expertise 
that  they  bring  to  the  contract  or  grant  effort. 

Thus,  in  addition  to  satisfying  the  mission  needs  of  tlie 
agencies,  a  basic  objective  of  Government  data  policy  is  to 
encourage  the  commercial  development  and  marketing  of  new  ideas 
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and  technologies  developed  during  the  performance  of  Government 
supported  research  through  the  structuring  of  Government  grants 
and  contracts-. in  ways  that  allow  agency  needs  and  missions  to  be 
met  without  creating  disincentives  for  commercial  development  and 
marketing  of  new  ideas  and  technologies.   The  policies  estab- 
lished below  recognize  that  leaving  the  contractor  the  exclusive 
right  to  market  its  technology  is  a  powerful  incentive  to 
encourage  the  undertaking  of  such  marketing.   Care  must  be  taken 
that  the  Government  not  destroy  these  incentives  lest  neither  the 
contractor  or  other  U.S.  firms  will  have  an  incentive  to  market 
new  ideas.   Indeed,  there  is  reason  to  be  concerned  that 
destruction  of  proprietary  positions  would  inure  primarily  to  the 
benefit  of  foreign  competitors  that  enjoy  Government  subsidies  or 
concessions  in  their  home  markets,  and  which  would  take  advantage 
of  freely  available  technologies  developed  with  Government 
support  to  compete  in  the  U.  S.  and  world  market.   It  is  therefore 
imperative  that  the  data  provisions  of  Government  research  awards 
are  structured  to  encourage  the  ability  of  U.  S.  firms  to  compete 
in  world  markets. 

A  second  objective  of  Government  data  policy  is  to  encourage 
the  most  qualified  commercial  concerns  to  participate  in 
Government  RfcD  programs  by  providing  them  with  confidence  that 
their  proprietary  comn:crcial  positions  will  not  be  placed  in 
jeopardy  by  competing  for  or  performing  research  and  development 
work  for  the  Government,  either  as  a  prime  contractor  or  as  a 
subcontractor.   This  objective  is  fully  compatible  with  the 
objective  above  since  participation  should  also  be  encouraged  by 
the  prospect  that  the  contractor  will  also  be  in  a  position  to 
commercialize  any  new  technologies  that  emerge  during  the 
performance  of  the  contract. 

Section  1^  Tcegtpicni;  al  Proposalg 

Proposals  submitted  to  Government  agencies  for  the  conduct 
of  research  and  development,  whether  solicited  or  unsolicited, 
.shall  he  treated  C3   confidential  and  not  disclosed  to  persons 
outside  the  Government  except  for  evaluation  purposes.   When 
disclosing  proposiils  to  persons  outside  the  Government,  including 
consultants  or  special  employees,  the  agency  should  take 
appropriate  steps  to  insure  that  such  persons  will  not  further 
disclose  the  proposal  to  others.   Agencies  should  not  disclose 
un.successful  proposals  or  successful  proposals  which  arc  not 
incorporated  directly  or  by  reference  in  the  award  instrument  to 
tliird  paities  without  the  permission  of  the  submitter.   Persons 
.••.ubmitt  ing  proposals  to  the  Government  shall  be  permitted  to  mark 
those  portions  of  the  proposal  which  contain  trade  secrets  or 
coma.orci.il  or  financial  information  which  they  would  not  want 
released  even  if  an  award  is  made  which  incorporates  the 
proposa] ,  and  agencies  shall  not  discriminate  against  marked 
i-iopojala  in  Llie  awaiil  process.   If  a  proposal  that  is  marked  is 
incorporattnl  directly  or  by  reference  into  an  award  document,  the 
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agency  shall  maintain  the  marked  portions  in  confidence  and 
rofioin  from  disclosing  portions  of  the  aword  document  which 
contain  the  marked  information  unless  the  proposer  specifically 
agrees  to  the'release  of  the  information. 

Section  2^     Tcefltrpent  siL  Technical  u^l&  xu  Supply  contracts 
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Tregtr"Cnt    al   Technical    DaI^   in   Contracts    for 
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This  section  addresses  contracts  which  have  as  their  purpose 
the  d(?velopment  of  specific  end  items  or  pocesses,  such  as  a 
weapons  system  or  a  component  of  such  a  system.   It  also  has 
application  to  contracts  for  the  development  of  processing  or 
Mcinuf 3Cturing  facilities,  either  full  sca]e  or  prototypes 
'iC'Si^^ned  to  establish  commercial-scale  feasibility. 

Isl   Treatment  ill  Technical  Data  Related  l£  Products  q^ 
PCCCesseg  Developed  In  Whole  qs.   in  Part  a± 
Private  Expense 
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encies  should  structure  their  dat.n  richts  clauses  and  data 
ments  so  as  to  minimize  the  possibility  of  the  disclosure 
nical  data  of  their  contractors  and  subcontractors  which 

to  products  oi  processes  developed  £it  private  expense  by 
tractor  or  subcontractor  and  which  the  contractor  or 
ractor  wishes  to  maintain  as  proprietary.   The  fact  that 
a  developed  unuor  the  contracc  u.ay    lulato  to  a  inouilieJ 
of  the  product  or  process  thct  was  developed  at  private 
shall  not  affect  the  obligation  of  Governr.ent  agencies  to 
0  the  possibility  of  disclosure,  if  the  disclosure  would, 
,  make  it  easier  for  others  to  manufacture  or  use  the 
ied  product  or  process  that  was  developed  at  private 


Agencies  shoulo  normally  allow  contractors  or  subcontractors 
to  provide  form,  fit,  and  function  data,  in  lieu  of  detaileo 
technical  data  if  tho  data  will  describe  products  or  processes 
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developed  at  private  expense  or  improvements  or  modifications  of 
2uch  products  or  processes.   Moreover,  except  when  the  agency  has 
specifically  identified  needs  for  detailed  technical  data, 
contract  spec-i^ications  or  work  statements  should  not  require  the 
delivery  of  technical  data. 

In  no  event  shall  an  agency  obtain  detailed  technical  data 
for  the  purpose  of  reprocurement  or  second  sourcing  that  relates 
to  a  product  or  process  which  is  offered  or  to  be  offered  for 
sale  by  the  contractor  or  subcontractor.   This  is  most  likely  to 
have  application  to  subsystems  or  components  obtained  through 
subcontractors  and  which  are  sold  commercially. 


If  an  agency  has  a  specific  need  for 
such  as  to  enable  in-house  manufacture  or 
or  the  establishment  of  alternative  sourc 
above  is  not  otherwise  applicable,  the  ag 
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the  contractor  applied  to  the  contract.  Thus,  the  best  way  to 
protect  the  contractoi's  or  subcontractor's  equity,  if  this  is 
consistent  wi-th  the  needs  of  the  agency,  is  not  to  require  the 
delivery  of  detailed  technical  data. 

However,  if  the  agency  determines  that  it  needs  detailed 
techrtical  data  {or  less  detailed  data  such  as  form,  fit,  and 
function)  related  to  a  product  or  process  developed  wholly  under 
the  contract  for  the  purpose  of  competitive  acquisition  of  the 
product  or  process  in  substantial  quantities  in  the  future,  then 
it  shall  take  the  data  with  no  restrictions  on  its  use,  although 
it  should  not  prevent  the  contractor  from  also  making  use  of  the 
data.   However,  the  agency  should  consider  using  deferred 
ordering  approaches  to  the  delivery  of  any  detailed  technical 
data  needed  for  competitive  acfjuisition  purposes. 

In  all  other  cacos  when  technical  data  related  to  a  product 
or  process  developed  wholly  under  the  contract  is  required  to  be 
delivered,  whether  it  is  dotailcd  technical  data  or  otherwise, 
the  contractor  will  be  allowed  to  retain  ownership  in  the  data, 
but  the  agency  shall  reserve  an  unrestricted,  royalty-free  right 
to  use  or  have  its  contractors  use,  the  technical  data  for 
governmental  purposcr-,  except  that  the  Government  shall  not  have 
the  right  to  publish  the  d<.iUa  outside  the  Government. 


(c)       Treatment  pI  Technical  Data  Which  is  Not  Pi  rect ly 
Pelflted  QJi   Descriptive  ai.  Products  ex  Processes 
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contracts  will  also  call  for  the  delivery  of  technical 
is  not  related  directly  to  final  products  or  procecses 
under  the  contract.   These  might  include  technical 
preliminary  research  or  tests  carried  out  by  the 

To  the  extent  such  data  is  required  to  be  delivered 
contract,  the  policy  of  the  Government  will  be  to 
ake  such  data  without  markings  and  with  unlimited 
use  and  publish  the  data,  but  when  appropriate  the 
ray  agree  to  take  lesser  rights  in  such  data. 

S££iI.C>D  4.   Txeatment  cf  TSChDisal   Dai^  in  Contracts  fii  Grants 
IfiX  PgSiC  and  Applied  Research 

Contracts  or  grants  for  basic  or  applied  research  will 
normally  result  in  the  generation  of  technical  data  that  is  not 
related  to  end  products  or  processes  that  are  useable  either  by 
the  Government  or  the  public.   To  the  extent  that  technical  data 
is  required  to  be  delivered  under  such  grants  or  contracts,  the 
policy  of  the  Government  will  be  to  take  such  data  without 
markings  an<l  with  the  unlimited  right  to  use  and  publish  such 
data,  subjijct  to  any  otlier  provisions  of  the  contract  related  to 
inventions  and  patents,  copyrights,  or  other  statutory  forms  of 
intellectual  property  protection  and  subject  also  to  the  third 
I'jragraph  or  this  section. 
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However,  as  with  the  data  d 
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In  unusual  cases,  when  detailed  technical  data  called  for  by 
a  basic  or  applieil  research  grant  or  contract  may  relate  to 
products  or  processes  offered  or  to  be  offered  for  sale  by  the 
contractor  or  grantee  to  the  punlic,  the  Government  should  not 
take  unlimited  rights  in  the  data.   Instead,  the  Government  should 
take  only  the  minimum  rights  needed,  if  any,  in  the  data  to 
achieve  its  purposes  in  requiring  the  data.   Moreover,  to  the 
extent  practical  the  Government  should  not  require  actual 
delivery  of  the  data,  but  should  agree  to  examine  it  at  the 
contractor's  premises. 

Section  1^    Scope  siL  Data  JLLuliLs  clauses 

Any  rights  which  the  Governinont  obtains  to  technical  data 
will  be  limited  to  riglitr,  in  data  specifically  required  to  be 
delivered  or  prepared  under  the  terms  of  the  work  statement, 
reporting  requirements,  or  specifications  of  the  contract.   Broad 
and  sweeping  teiminology  giving  the  Government  rights  "in  all 
data  first  produced  or  generated  in  the  course  of  or  under  this 
contract"  or  "in  all  data  generated  under  this  contract  whether 
oi  not  delivered"  should  be  avoided. 


SeCtiCn  L^      Sortware 

(a)   Except  in  cases  when  the  delivery  of  so 
specifically  required  under  a  contract,  agencies 
normally  acquire  riohts  in  software  generated  und 
the  contractor  shall  be  free  to  market  a,./  softwa 
develo[;ec1  commorcia]  ly.   Delivery  of  software  sha 
be  required  under  contracts  unless  a  principal  pu 
contract  is  the  creation  of  software  for  use  of  t 
for  use  by  others  for  specifically  defined  purpos 
example,  the  fact  tlu'it  the  conduct  of  a  research 
nec«>ssitatc  the  development  of  a  computer  program 
res. -arch  would  not  be  a  basis  for  the  Government 
foi  itself  or  others  in  the  program.   On  the  othe 
specific  purpose  of  the  project  was  to  develop  a 
or  -^oilel  for  widcsprc'ad  use  by  a  particular  class 
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investigators,  then  the  agency  could  consider  including 
conditions  in  the  award  that  would  ensure  that  the  intended 
beneficiaries  of  the  research  will  be  able  to  utilize  it. 

(b)  When  the  Government  acquires  existing  proprietary 
software,  it  shall  include  appropriate  conditions  in  its  contract 
limiting  iti:  right  to  disclose  the  software  to  others  and 
specifying  the  purposes  for  which  the  software  may  be  used  by  the 
Government.   This  is  intended  to  include  instances  when 
proprietary  software  is  modified  to  accommodate  particular  agency 
needs  or  hardware  configurations. 

(c)  Normally,  when  the  Government  contracts  for  the 
development  of  software  to  meet  specific  agency  needs,  it  shall 
attempt  to  structure  the  contract  to  create  an  ownership 
incentive  in  the  contractor  to  develop  or  market  the  software 
commercially.   Thu:;,  unless  the  agency  has  a  specific  need  to 
retain  complete  documentation  on  the  software  in-houoe,  it  sliall 
normally  allow  the  rontractoc  to  maintain  the  documentation  on 
its  own  premises  wji.h  a  riglit  ot  access,  it  necessary,  foi  the 
agency. 

Section  1^  Pel"  injtlcng 
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(b)   The  term  "technical  data"  means  recorded  information, 
regardless  of  form  or  characteristic,  of  a  scientific  or 
tC'CimiCil  nature.   Trchnicol  data  docs  not  include  computer 
software-,  and  it  doei:  not  include  linjucial,  administrative-,  ccsu 
pricing,  and  mar.agemont  data,  or  other  information  incidental  to 
cont  r:uM  ailm i  ii  ii't  rat  i  on. 


(c)   Thr;  term  "contract"  includes  subcontracts,  grants  and 
coopeiative  .Tgrcemenl. :;  and  the  term  "contractor"  includes 
subconti  actors,  granirGii  and  persons  or  organizations  that  ar& 
parties  to  a  comparat-ivc  agreement  with  an  agency. 

£c_c!.i.QD  B^  llAtJLQnal  Security  Considerations. 

Not  ling  in  this  policy  statement  is  intended  to  place 
limitations  On  the  classification  of  technical  data  or  software 
for  reaci  nn  of  national  security. 


226 

Mr.  Brooks.  Thank  you,  Mr.  Hardman,  for  a  splendid  statement 
and  for  your  suggestions  and  also  for  the  research  that  you  have 
done  on  the  Freedom  of  Information  Act.  We  can  take  a  look  at 
that.  It  is  a  separate  matter  but  I  appreciate  your  bringing  it  to  our 
attention  at  this  hearing. 

Have  your  members  noticed  any  increase  in  the  number  of  com- 
petitive procurements  for  spare  parts  and  other  products  in  the  De- 
partment of  Defense? 

Mr.  Hardman.  There  has  been  a  little  bit  of  sound  and  fury  at 
some  bases,  but  the  practical  result  has  been  insignificant. 

Mr.  Brooks.  They  are  still  buying  those 

Mr.  Hardman.  The  answer  to  your  question,  Mr.  Chairman,  is 
none. 

Mr.  Brooks.  Yes.  They  are  still  buying  those  $450  hammers  and 
$650  toilet  seats? 

Mr.  Hardman.  Well,  the  markup  on  some  of  that  stuff  is  pretty 
high,  pretty  high. 

Mr.  Brooks.  What  is  your  assessment  of  OMB's  record  in  pro- 
moting procurement  reform  initiatives  in  the  Government? 

Mr.  Hardman.  I  would  like  to  state  that  a  year  and  a  half  ago  I 
sat  in  front  of  the  desk  of  the  second  in  command  at  0MB  and 
talked  to  him  about  the  possibility  of  saving  a  minimum  of  $7  bil- 
lion a  year  if  competition  were  improved  in  the  purchase  of  spare 
parts,  and  he  held  his  hand  up  and  waved  it  in  this  manner  and  he 
said,  "Seven  billion?  Not  so  much."  I  was 

Mr.  Brooks.  Well,  but  $7  billion 

Mr.  Hardman  [continuing].  I  was  rather  appalled. 

Mr.  Brooks  [continuing].  It  adds  up.  It  adds  up,  you  know. 

Mr.  Hardman.  Of  course.  Comes  back  to  the  Dirksen  statement, 
after  a  while  you're  talking  about  some  real  money. 

Mr.  Brooks.  What  have  you  done  to  encourage  your  member 
companies  to  participate  in  the  Federal  marketplace? 

Mr.  Hardman.  Hold  seminars  almost  constantly,  bring  in  Gov- 
ernment agencies  such  as  SBA,  even  the  small  business  people 
from  the  Pentagon,  attempt  to  interest  our  people  in  every  way, 
get  them  started,  lead  them  by  the  hand,  use  every  Government 
pamphlet  and  every  Government  document  that  has  been  printed 
so  far  on  how  to  do  business  with  the  Government.  It  is  a  regular 
ongoing  program  with  us. 

Mr.  Brooks.  Do  you  think  they  understand  this  unprecedented 
effort  of  the  President  to  usurp  the  power  of  the  Supreme  Court 
and  the  judicial  system  in  this  country? 

Mr.  Hardman.  In  spite  of  the  fact  that  the  vast  majority  of  our 
people  would  be  highly  supportive  of  President  Reagan,  very  obvi- 
ously they  are  appalled  at  this  move  by  Mr.  Stockman  and  by  the 
Attorney  General. 

Mr.  Brooks.  Mr.  Horton. 

Mr.  Horton.  Mr.  Chairman.  I  welcome  you,  Ed,  and  your  assist- 
ants, here  to  the  witness  table  again  in  the  Government  Operations 
Committee.  I  do  recall  very  vividly  the  testimony  that  we  had  from 
you  about  2  years  ago  on  the  matter  of  spare  parts.  That  helped 
lead  to  this  particular  proposal,  which  ultimately  Mr.  Brooks  and  I 
were  able  to  make  a  part  of  a  larger  bill  which  did  get  signed  into 
law. 
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I  continue  to  think  that  the  matter  of  opening  up  for  competition 
these  contracts  is  very  important,  especially  to  the  small  business- 
es. And  as  you  know,  I  have  a  large  number  of  those  small  business 
people  in  my  district.  Of  course,  you  have  had  a  couple  of  presi- 
dents that  served  your  organization  from  right  in  my  district. 

Mr.  Hardman.  Yes. 

Mr.  HoRTON.  So  I  am  very  familiar  with  your  industry  and  how 
important  this  is. 

I  am  concerned  as  to  whether  or  not  this  law  is  going  to  be  fol- 
lowed because  of  this  ruling  by  the  Attorney  General.  Have  you  de- 
tected that  because  of  that  ruling  the  law  itself  is  not  going  to  be 
followed  as  we  had  hoped  it  would  be? 

Mr.  Hardman.  I  beg  your  pardon?  I  didn't  hear  your  question. 

Mr.  HoRTON.  Because  of  this  ruling  by  the  Attorney  General,  do 
you  have  some  fear  that  the  opening  up  of  competitive  bidding  is 
not  going  to  result  the  way  we  had  hoped  it  would? 

Mr.  Hardman.  We  fear  it  very  much.  We  know  that  nothing  is 
going  to  happen  if  this  holds.  Competition  will  not  be  enhanced. 

Mr.  HoRTON.  Well,  as  I  said  earlier,  I  think  it  is  a  very,  very 
major  problem  that  we  face.  It  is  a  fundamental  problem  between 
the  executive  and  the  legislature  with  regard  to  the  action  that 
they  have  taken,  which  is  completely  unprecedented.  And  I  am 
sure  that  it  will  have  adverse  impact  on  it. 

Well,  I  do  thank  you  for  your  testimony,  for  coming  back  again. 
We  appreciate  it  very  much. 

Mr.  Hardman.  Thank  you. 

Mr.  Hahn.  If  I  could  add  one  thing? 

Mr.  Brooks.  Yes.  The  gentleman  is  recognized. 

Mr.  Hahn.  The  position,  the  administration  position  regarding 
the  bid  protest  may  not  be  constitutional  but  it  has  certainly  been 
consistent  with  the  efforts  to  oppose  legislation,  originating  not 
only  from  this  committee  but  other  committees,  to  increase  compe- 
tition. 

I  learned  only  this  morning  that  a  joint  task  force — I  don't  have 
the  details — Air  Force,  Navy  and  Army  task  force  has  reached  a 
tentative  conclusion  that  they  don't  have  the  capability  to  buy  crit- 
ical spare  parts  competitively,  despite  the  fact  that  prime  contrac- 
tors can  buy  competitively  up  to  70  percent  of  the  time,  and  that 
they  are  going  to  recommend  that  DOD  buy  only  through  the 
primes,  despite  your  legislation  and  legislation  from  several  other 
committees. 

Mr.  Brooks.  Mr.  Hahn,  you  know  that  the  military  has  argued 
before  that  they  don't  spend  the  money  or  the  time  or  the  effort  to 
break  out  the  spare  parts  from  the  prime  contract.  The  easy  way, 
the  expensive  way,  the  sole-source  way,  the  rottenest  way  to  con- 
tract is  just  to  say,  "Well,  you  all  just  send  us  the  parts  and  send 
us  the  bill,"  instead  of  "How  many  parts?  What  do  we  need?"  and 
then  put  out  specs  for  it.  Sometimes  the  original  producer  or  the 
manufacturer  has  those  parts  available  in  the  same  cases,  in  the 
same  boxes,  the  same  paper  wrapping,  the  same  numbers  for  con- 
siderably less  than  the  prime  contractor  will  deliver  them  to  the 
Government. 

You  can  buy  the  parts  from  the  original  manufacturer  for  per- 
haps 30  percent  or  20  percent  of  what  the  prime  contractor  then 
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delivers  them.  That  is  what  we  are  trying  to  stop.  And  you  are 
right,  they  are  doing  their  dead  level  best  to  continue  it. 

I  am  glad  you  brought  that  to  our  attention. 

Mr.  HoRTON.  Well,  I  am  sorry  to  hear  what  you  just  said.  That  is 
shocking  to  me. 

Mr.  Brooks.  It  is  shocking  to  me,  too. 

Mr.  HoRTON.  When  the  American  people  hear  about  that  and  the 
attempt  to  flout  legislation  which  is  designed  to  eliminate  this 
waste,  fraud  and  abuse,  and  especially  in  the  spare  parts  field,  I 
think  they  are  going  to  be  very  much  upset.  This  is  the  military's 
efforts  to  circumvent  the  provisions  of  laws  that  have  been  enacted 
to  try  to  correct  that  problem.  For  the  Department  of  Defense  or 
the  services  to  try  to  find  a  way  around  open  competition,  especial- 
ly on  these  spare  parts,  is  going  to  be  very  damaging.  The  taxpay- 
ers are  just  up  to  here  about  this  deficit.  And  if  the  military  serv- 
ices are  trying  to  continue  what  they  have  been  doing,  and  to  cir- 
cumvent this  legislation,  I  think  there  is  going  to  be  very  drastic 
reaction  from  the  people  of  this  country. 

Mr.  Hahn.  Well,  this  committee  will  have  oversight  perhaps 
later  in  this  year  over  legislation  that  will  enable  more  avenues  to 
thwart  the  legislation  you  passed  last  year.  The  Senate  introduced 
amendments  to  the  Freedom  of  Information  Act.  Our  members  use 
the  Freedom  of  Information  Act  many  times  to  get  data  packages 
to  be  able  to  bid  from  Defense  Department  officials  who  don't 
really  want  competitive  bids.  So  we  use  it.  Our  members  use  it. 

The  modifications  would  allow  the  Department  of  Defense  to 
charge  virtually  unlimited  amounts  for  those  data  packages,  there- 
by giving  them  back  a  tool  that  they  used  to  use  very  effectively  to 
prevent  competitive  bids. 

Mr.  Brooks.  You  can  count  on  them  to  always  do  the  right  thing, 
can't  you.  But  I  don't  believe  it. 

I  want  to  thank  you  all  very  much,  gentlemen.  Thanks  for 
coming  down. 

Our  final  witness  this  morning  is  A.G.W.  "Jack"  Biddle,  presi- 
dent of  the  Computer  &  Communications  Industry  Association.  We 
are  glad  to  have  you  back  with  us. 

He  is  accompanied  today  by  Dave  Cohen,  a  senior  partner  with 
Cohen  &  White,  and  P.  David  Pappert,  president  of  ViON  Corp. 

Jack  and  Dave,  we  are  glad  to  have  you  back.  Mr.  Pappert,  we 
welcome  you  to  your  first  appearance  before  the  subcommittee. 

Mr.  Biddle,  your  prepared  statement  will  be  made  part  of  the 
printed  hearing  record. 

At  the  conclusion  of  our  discussion  with  you  and  any  questions 
which  we  might  have,  I  would  ask  unanimous  consent  and  without 
objection  to  put  in  the  record  a  statement  from  CBEMA  on  this 
same  matter.  They  say  that  the  GAO  bid  protest  mechanism  cre- 
ates a  vendor  self-policing  environment  in  which  to  maintain  the 
integrity  of  the  process  whereby  large  numbers  of  vendors  can  com- 
pete to  the  Government's  advantage — keeping  the  market  clean 
and  honest.  So  that  is  an  objective,  optimistic  view.  I  hope  we  can 
achieve  it. 

[See  appendix  B.] 

Mr.  Brooks.  Jack,  it  is  all  yours. 
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STATEMENT  OF  A.G.W.  BIDDLE,  PRESIDENT,  COMPUTER  &  COM- 
MUNICATIONS INDUSTRY  ASSOCIATION,  ACCOMPANIED  BY 
DAVID  S.  COHEN,  SENIOR  PARTNER,  COHEN  &  WHITE,  AND  P. 
DAVID  PAPPERT,  PRESIDENT,  ViON  CORP. 

Mr.  BiDDLE.  Mr.  Brooks,  always  a  pleasure  to  be  back,  Mr. 
Horton. 

Before  I  start,  I  would  like  to  commend  you,  Mr.  Horton,  for  the 
recent  hiring  of  Greg  Kilgore  from  CBEMA.  I  think  that  will  put 
somebody  on  your  staff  that  fully  understands  some  of  the  unique 
problems  in  our  industry.  We  look  forward  to  working  with  him  in 
that  capacity. 

Mr.  Horton.  Thank  you. 

Mr.  BiDDLE.  I  know  your  time  is  short,  Mr.  Brooks.  I  think  you 
know  that  we  have  fought  long  and  hard  alongside  of  you  and  Mr. 
Horton  and  other  Members  of  both  the  House  and  the  Senate  to 
try  to  clean  up  some  of  the  problems  facing  us  in  the  Federal  pro- 
curement arena. 

Fortunately,  in  the  past  year  you  did  two  things:  one,  you  gave 
GAO  legal  powers  to  do  that  good  job  that  they  have  been  doing  in 
the  past,  and  gave  them  some  teeth.  Unfortunately,  the  executive 
at  this  point  wants  to  pull  those  teeth. 

From  our  perspective  we  also  have,  at  least  on  a  3-year  trial,  the 
GSA  bid  protest  procedures.  And  fortunately,  the  executive  has  not 
been  able  to  pull  the  teeth  of  those. 

What  we  have  seen  to  date  is  that  the  GSA  bid  protest  proce- 
dures work.  The  agencies,  as  soon  as  a  bid  protest  is  filed,  go  back 
and  reexamine  whether  in  fact  they  were  soliciting  free,  fair,  and 
open  competition.  And  we  think  it  will  clearly  demonstrate  what 
the  GAO  procedures  could  provide  the  rest  of  the  Federal  procure- 
ment process  if  their  teeth  had  not  been  pulled. 

I  think  you  know  our  views  on  this  subject.  Perhaps  the  most  we 
could  add  to  this  record  would  be  the  experience  of  Dave  Pappert 
who  has  been  in  the  trenches  in  this  game  of  selling  to  the  Federal 
marketplace  and  finding  out  what  it  is  like  to  beat  your  brains  out 
for  9  months  to  win  an  order  only  to  find  that  you  lost  it  because  it 
was  rigged.  And  when  you  get  a  sustained  protest  it  is  still  too  bad 
because  your  competitor  has  already  installed  the  equipment. 

So  if  I  may,  I  would  like  to  kind  of  turn  it  over  to  Dave  for  some 
front  trench  wisdom. 

[Mr.  Biddle's  prepared  statement  follows:] 
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STATEMENT  OF 
A.G.W.  BIDDLE 

Mr.  Chairman,  members  of  the  Subcommittee,  It  is  a  pleasure 
to  testify  regarding  the  bid  protest  provisions  of  the 
Competition  in  Contracting  Act  (CICA).   It  was  approxiaately  11 
months  ago  today  that  I  appeared  before  you  to  testify  regarding 
H.R.  5184  which  contained  the  bid  protest  sections  of  the 
Competition  Act.   At  the  tine  of  that  testimony,  enactment  of 
H.R.  5184' s  bid  protest  sections  appeared  to  be  an  uphill 
fight.   Critics  alleged  that  the  bill  was  unworkable  and  would 
unduly  complicate  the  procurement  process.   It  is  a  tribute  to 
the  legislative  skill  of  members  of  this  committee  that  they  were 
able  to  overcome  these  criticisms,  and  successfully  shepherd  the 
bid  protest  sections  of  H.R.  5184  into  law.   The  limited 
experience  we  have  had  to  date  show  that  CICA's  bid  protest 
sections  have  already  become  an  effective  tool  of  procurement 
reform — even  though  some  of  those  provisions  have  been  gutted  by 
the  Department  of  Justice's  spurious  Constitutional  arguments. 

Our  association  has  a  vital  interest  in  the  establishment  of 
an  effective  bid  protest  system.   CCIA  represents  over  70  member 
companies  which  encompass  all  facets  of  the  computer  and 
communications  industries.   Our  members'  combined  annual  revenues 
currently  exceed  $30  billion.   Many  of  our  members  derive 
significant  income  from  successful  competition  in  the  federal 
market. 

This  Committee's  report  on  H.R.  5184  has  already  summarized 
the  critical  weaknesses  of  the  bid  protest  system  prior  to 
enactment  of  the  Competition  in  Contracting  Act.   The  same  report 
also  makes  clear  why  an  effective  bid  protest  system  is  needed. 
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Except  for  expensive  and  usually  unsuccessful  suits  in  federal 
courts,  bid  protests  are  the  only  means  of  enforcing  requirements 
for  full  and  open  competition.   Without  an  effective  protest 
system,  vendors  must  rely  on  agencies  to  police  themselves.   This 
Committee's  numerous  oversight  hearings  prove  beyond  doubt  that 
self-policing  does  not  stop  the  torrent  of  noncompetitive 
procurements  which  have  significantly  increased  the  cost  of  goods 
and  services  procured  by  the  Government. 

The  Committee's  hearings  on  H.R.  5184  established  that  an 
effective  protest  system  must  include  a  provision  to  stop 
contract  award  and  if  possible  performance  while  a  bona  fide 
protest  is  pending.   If  the  agency  proceeds  to  award,  the  protest 
will  generally  not  produce  corrective  action  because  the  cost  of 
correction  will  be  too  high  when  the  protest  is  decided.   As  a 
result,  agencies  have  proceeded  with  their  contracts  in  the  face 
of  a  protest,  knowing  that  they  can  preclude  relief  simply  by 
delaying  the  protest  process,  or  by  spending  as  much  money  as 
possible  under  the  contract  before  the  protest  is  decided.   The 
pre-CICA  protest  system  could  not  enforce  pro-competition 
legislation  passed  by  Congress. 

The  Competition  in  Contracting  Act  strengthened  GAO's 
protest  procedures  by  removing  the  ability  of  agencies  to  award, 
and  in  some  instances,  perform  contracts  after  a  legitimate 
protest  was  filed.   The  Act  set  forth  the  general  rule  that  award 
or,  in  some  instances,  performance  must  be  suspended  pending  a 
decision  of  a  bid  protest  by  the  Comptroller  General.   However, 
to  ensure  that  vital  agency  missions  would  not  be  compromised, 
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the  Act  allowed  the  head  of  the  procuring  activity  to  proceed 
with  performance  or  award  after  making  a  written  finding  that 
compelling,  exigent  circumstances  which  significantly  affect  the 
United  States'  interests  will  not  permit  awaiting  GAO's  decision. 

This  provision  of  the  CICA  could  have  significantly 
strengthened  GAO's  ability  to  provide  effective  relief  for 
meritorious  protests.   I  believe  that  it  is  precisely  because 
this  provision  of  CICA  is  so  critical  to  an  effective  protest 
system  that  the  Department  of  Justice  has  chosen  to  challenge  its 
constitutionality,  and  CMB  has  instructed  agencies  not  to  comply 
with  the  law. 

This  Committee  will  hear  today  from  eminent  Constitutional 
scholars  who  are  far  better  able  than  I  to  explain  why  the 
Competition  in  Contracting  Act  is  consistent  with  the 
Constitution  and  the  separation  of  powers  provisions  cited  by  the 
Department  of  Justice.   1  will  leave  the  merits  of  the 
Constitutional  issue  to  those  scholars.   I  can  say  after 
reviewing  the  arguments  that  I  believe  CICA  to  be  constitutional, 
and  that  our  Association  is  prepared  to  file  an  amicus  brief  in 
support  of  an  appropriate  test  case.   Moreover,  the  Executive 
Branch's  own  actions  show  that  it  does  not  seriously  question  the 
constitutionality  of  CICA's  provisions  for  withholding  award 
pending  protest.   There  is  a  far  more  serious  issue  at  stake  in 
the  debate  over  CICA. 

This  Committee  should  carefully  study  the  terms  of  the  FAR 
or  Federal  Acquisition  Regulation  Circular  84-6.  This  Circular, 
which  was  issued  as  an  interim  rule  on  January  15,  1985,  contains 
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the  FAR  regulations  concerning  bid  protests.   And  among  the 

regulations  are  provisions  for  withholding  award  pending  GAO 

protest--the  central  point  in  the  debate  over  CICA.   In  fact,  the 

PAR  Circular  adopts  CICA's  structure  by  establishing  a  blanket 

prohibition  against  award  pending  protest  which  can  only  be 

waived  if  the  procuring  activity  makes  certain  findings.   In 

words  that  could  have  appeared  in  CICA,  the  FAR  Circular  states: 

When  the  agency  has  received  notice  from  GAO  of  a 
protest  filed  directly  with  GAO,  award  shall  not 
be  made  until  the  matter  is  resolved  unless  the 
contracting  officer  or  other  designated  official 
determines  in  writing... 

that  certain  conditions  are  met.   The  exceptions  to  the  FAR's 

prohibition  against  award  pending  GAO  protest  are  as  follows: 

First,  award  may  be  made  if  the  supplies  or  services  are 
urgently  needed.   This  test  is  similar  to  the  required  finding  of 
the  Competition  in  Contracting  Act. 

Second,  the  FAR  Circular  allows  award  if  the  delivery  or 
performance  will  be  unduly  delayed. 

Third,  the  FAR  Circular  allows  award  pending  protest  if 
award  is  otherwise  advantageous  to  the  Government. 

In  other  words,  the  only  significant  difference  between  the 
rules  for  withholding  award  pending  protest  in  CICA  and  the 
rules  in  the  FAR  is  that  CICA  imposes  a  much  stricter  standard 
that  will  allow  award  of  fewer  procurements  after  a  protest  has 
been  filed.   But  both  the  FAR  regulations  promulgated  by  the 
Executive  Branch  and  the  Competition  in  Contracting  Act  passed  by 
Congress  establish  the  same  basic  structure:   agencies  are 
generally  prohibited  from  awarding  contracts  after  the  filing  of 
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a  GAO  protest  until  the  protest  is  resolved. 

The  issuance  of  FAR  Circular  84-6  shows  that  the  Executive 
Branch  does  not  truly  believe  that  it  is  unconstitutional  to 
withhold  contract  award  pending  resolution  of  a  protest  by  the 
General  Accounting  Office.   If  the  Executive  Branch  really 
believed  this,  it  would  not  have  issued  the  Circular.   The  logic 
of  the  Justice  Department  would  make  84-6  no  less 
unconstitutional  than  the  Competition  in  Contracting  Act.   The 
Executive  Branch's  actions  speak  more  loudly  than  the  Justice 
Department's  words.   FAR  Circular  84-6  shows  that  both  Congress 
and  the   Executive  Branch  agree  that  the  Constitution  is  not 
violated  if  contract  awards  are  stopped  pending  GAO  protest.   The 
Executive  Branch's  attack  on  CICA  is  really  directed  not  at  CICA 
but  at  Congress.   By  elevating  a  regulation  over  a  statute,  the 
Executive  Branch  has  struck  at  the  heart  of  our  Constitutional 
system.   We  believe  that  this  represents  contempt  of  Congress  by 
the  Executive. 

In  addition  to  creating  a  serious  constitutional  issue, 
0MB 's  instructions  to  ignore  CICA's  criteria  for  withholding 
award  pending  GAO  protest  have  weakened  GAO's  ability  to  increase 
competition  through  the  protest  process.   Although  the  GAO  has 
taken  substantial  steps  to  implement  CICA's  protest  reforms,  the 
GAO  remains  powerless  to  recommend  effective  remedies  in  numerous 
protests  because  agencies  will  proceed  to  award  as  quickly  as 
possible.   CICA's  90  working  day  deadline  for  resolving  most 
protests  will  help  reduce  the  number  of  procurements  which  will 
be  awarded  before  a  protest  is  decided.   However,  numerous 
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defective  awards  will  occur  in  defiance  of  the  law  passed  by 
Congress.   This  sad  situation  prevents  CICA  from  realizing  its 
fullest  potential.   The  bid  protest  system  cannot  force  agencies 
to  mend  their  ways  unless  it  has  teeth.   And  unless  award  is 
withheld  pending  protest,  the  system  will  not  provide  effective 
corrective  action. 

This  situation  is  unfortunate  because  our  limited  experience 
with  CICA's  bid  protest  systems  shows  that  CICA — if  fully 
implemented — will  expand  competition  in  federal  procurement.   As 
the  Committee  no  doubt  recalls,  the  Competition  in  Contracting 
Act  provides  for  two  protest  forums.   The  first  is  the  General 
Accounting  Office  which  is  embroiled  in  a  spurious  Constitutional 
debate.   The  second  protest  forum  is  the  GSA  Board  of  Contract 
Appeals  whose  jurisdiction  is  limited  to  protests  involving  data 
processing  procurements.   CICA  generally  requires  the  GSA  Board 
to  stop  award  pending  protest  unless  the  procuring  agency  can 
prove  compelling  circumstances  which  require  a  prompt  award. 
Since  the  GSA  Board  of  Contract  Appeals  is  indisputably  part  of 
the  Executive  Branch,  no  one  has  challenged  the  constitutionality 
of  CICA's  procedures  insofar  as  they  pertain  to  the  GSA  Board. 

The  Board's  protest  jurisdiction  has  only  existed  since 
January  15.   But  in  that  limited  period,  it  has  proven  a  potent 
tool  for  vendors  attempting  to  open  a  restrictive  specification 
to  competition.   In  one  case,  the  threat  of  a  GSA  Board  protest 
forced  an  agency  to  re-examine  its  specification  for  a 
procurement  in  excess  of  $100  million.   After  re-examination,  the 
agency  "clarified"  the  specification,  and  allowed  more  companies 


236 


to  compete.  We  understand  that  the  same  phenomenon  is  also 
occurring  in  one  of  the  protests  nov  pending  before  the  G8A 
Board. 

The  message  is  clear:  CICA  works.   When  faced  with  the 
choice  of  confronting  an  effective  protest  system  or  Increasing 
competition  in  their  procurements,  agencies  are  beginning  to 
understand  that  they  should  increase  competition.   This  is 
precisely  the  result  intended  by  Congress. 

Unfortunately,  the  gains  which  we  have  already  seen  may  be 
confined  to  data  processing  procurements  unless  the  GAO  is 
allowed  the  full  range  of  tools  provided  by  CICA.   The 
Executive's  constitutional  attack  on  the  GAO  protest  system  is 
particularly  unfair  because  GAO  has  taken  steps  to  prevent  what 
the  Executive  Branch  feared  when  CICA  was  passed:   the  delay  of 
awards  by  the  filing  of  frivolous  protests.   CICA  anticipated 
this  concern  by  specifically  providing  for  the  dismissal  of  such 
protests.   And  GAO  is  complying  with  the  intent  of  Congress. 
Recent  reports  state  that  GAO  has  received  more  than  120  protests 
since  January  15.   Approximately  40,  or  one  third  of  that  number 
have  been  dismissed.   If  anything,  GAO  may  have  been  too  rigorous 
in  its  efforts  to  make  sure  that  frivolous  protests  do  not  burden 
agencies.   There  can  be  little  doubt  that  GAO  is  fully  prepared 
to  discharge  the  responsibilities  mandated  by  Congress  in  the 
Competition  in  Contracting  Act.   It  is  tragic  that  the  Executive 
Branch  has  chosen  to  violate  the  law,  and  place  spurious 
Constitutional  objections  in  the  path  of  procurement  reform. 

This  concludes  my  testimony.   I  would  be  pleased  to  answer 
any  questions  which  the  Committee  may  have. 
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Mr.  Pappert.  Thank  you.  Mr.  Chairman,  if  you  please,  a  word 
about  ViON  Corp. 

Mr.  Brooks.  The  gentleman  is  recognized. 

Mr.  Pappert.  We  are  a  distributor  and  regular  dealer  of  off-the- 
shelf,  general  purpose  data  processing  equipment  manufactured  by 
a  number  of  suppliers.  We  compete  in  what  is  known  as  the  IBM 
compatible  marketplace,  principally  to  departments  and  agencies 
of  the  Federal  Government. 

I  have  been  asked  to  come  this  morning  with  two  examples  illus- 
trating GAO's  recent  ineffectiveness  in  managing  effectively  an 
ADP  bid  protest.  And  the  essence  of  the  problem  is  that  GAO  has 
been  without  authority  to  stop  performance  under  contract  at  the 
point  of  protest. 

The  first  example  has  to  do  with  a  solicitation  issued  by  the  De- 
partment of  Interior  late  last  fall  in  the  November  1983  timeframe. 
In  December  of  1983 — this  was  for  storage  devices,  you  might  know 
them  as  disk  drives — Memorex  filed  a  protest  which  ViON  joined 
in  later  on.  In  January  a  contract  was  awarded  to  Amdahl  Corp. 
The  essence  of  the  protest  had  to  do  with  a  defective  technical  spec- 
ification. 

In  July  of  1984,  5  months  after  the  equipment  had  been  installed 
and  substantially  all  of  the  performance  under  the  contract  had 
been  satisfied,  GAO  sustained  the  protest.  But  the  conclusions  and 
the  recommendations  were,  and  I  quote: 

We  are  unable  to  recommend  termination  of  the  contract  since  the  award  was 
made  more  than  five  months  ago. 

The  second 

Mr.  Brooks.  That  is 

Mr.  Pappert.  Please? 

Mr.  Brooks  [continuing].  Like  giving  a  blood  transfusion  as  soon 
as  you  have  the  coroner's  report. 

Mr.  Pappert.  Yes,  Mr.  Chairman. 

Mr.  Brooks.  Got  it? 

Mr.  Pappert.  I  have  learned  that. 

The  second  example  that  I  bring  occurred  approximately  a  year 
earlier  in  1983.  This  example  was  a  procurement  issued  by  the  De- 
partment of  Army.  On  May  23  of  1983  a  contract  was  awarded  to 
IBM.  Both  the  ViON  Corp.  and  Amdahl  Corp.  protested  that  the 
specific  equipment  by  type  and  model  which  IBM  offered  in  re- 
sponse to  that  solicitation  was  nonresponsive. 

This  was  the  most  ideal  GAO  situation  that  you  can  see.  This 
protest  was  heard  under  what  GAO  described  as  the  express  option 
where  they  are  obliged  to  respond  within  40  days  rather  than  the 
5-  or  6-month  traditional  period  illustrated  in  my  first  example. 

Within  40  days  the  protest  was  again  sustained.  However,  the 
relief  was  to  allow  the  Army  to  modify  the  language  that  made  the 
alleged  nonresponsive  IBM  type  and  model  responsive.  I  would 
point  out  that  in  June  IBM  already  had  installed  the  equipment  at 
the  Army.  And  by  early  August  when  new  bids  were  offered  with 
the  contract  language  clarification  Amdahl  and  ViON,  but  I  can 
only  speak  for  ViON  Corp.,  once  again  recognized  that  most  of 
IBM's  performance  had  already  occurred,  the  equipment  was  in- 
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stalled,  the  installation  charges  had  been  paid  and  most  of  the 
early  installment  payments  had  been  paid. 

And  so,  once  again,  my  second  example  illustrates  how  ineffec- 
tive GAO  has  been  in  delivering  effective  equity  and  justice,  espe- 
cially to  those  of  us  who  are  lucky  enough  to  compete  head  to  head 
with  IBM  in  the  marketplace. 

Thank  you,  Mr.  Chairman. 

Mr.  BiDDLE.  Those  few  remaining. 

Mr.  Brooks.  Thank  you  very  much.  That  was  my  first  question 
asking  for  an  example.  We  have  a  couple  of  good  ones. 

Mr.  Pappert.  Why  did  I  choose  this  line  of  work? 

Mr.  Brooks.  You  did  well. 

How  do  your  member  companies  view  Mr.  Stockman's  action  to 
direct  agency  officials  to  violate  the  law? 

Mr.  Biddle.  It  has  raised  real  concerns.  We  look  at  their  attempt 
to  water  down  this  law.  We  look  at  the  Paperwork  Reduction  Act, 
which  as  far  as  the  automation  aspects  go,  very  little  has  hap- 
pened. And  we  look  at  Reform  88  whose  basic  orientation  is  to  go 
sole  source.  So  we  are  beginning  to  seriously  question  whether  the 
executive  branch  does  in  fact  want  to  save  the  taxpayers'  dollars 
and  get  our  budget  in  line. 

Mr.  Brooks.  Jack,  do  you  find  it  ironic  that  competition,  one  of 
the  fundamental  principles  which  drives  the  private  sector,  is  so 
foreign  to  Federal  officials  and  0MB? 

Mr.  Biddle.  Well,  you  know  we  have  had  a  number  of  discussions 
on  this  subject,  Mr.  Congressman,  and  I  particularly  am  shocked 
even  at  the  argumentative  approach  that  the  executive  has  taken 
to  the  Grace  Commission  report,  which  again  was  business  execu- 
tives saying  why  can't  we  run  Government  like  we  would  run  a 
profitmaking  venture.  And  yet  you  look  at  the  Government's  use  of 
automatic  data  processing  equipment- and,  essentially,  the  Russian 
Government  is  running  the  same  generation  equipment  we  are. 

We  are  so  slow  in  the  acquisition  process.  The  planning  is  not 
well  done.  And  as  Dave  has  pointed  out,  the  competition  is  very 
limited  and,  frankly,  shrinking.  0MB  should  be  concerned  because 
if  steps  are  not  taken  I  think  they  are  going  to  find  that  the  Gov- 
ernment will  crumble  much  as  Wall  Street  did  for  a  while  when  it 
just  could  not  handle  the  burden  of  the  paper  generated  by  success. 

Mr.  Brooks.  Why  are  Federal  procurement  officials  so  terrified 
of  the  thought  of  an  effective  bid  protest  system?  You  would  think 
the  world  is  going  to  come  to  an  end  if  people  have  a  hearing  on 
why  they  got — why  they  were  discriminated  against.  That  is  a 
nicer  way  to  put  it,  don't  you  think? 

Mr.  Biddle.  Well,  there  are  certain  agencies  of  Government  who 
are  very  fearful  of  the  sunshine.  And  the  curtains  are  drawn  tight 
and  the  walls  are  very  high  and  they  want  to  keep  it  that  way. 

You  know,  you  read  the  stories  of  the  movement  of  Federal  ex- 
ecutives to  the  private  sector  and  therefore  some  concern  over 
doing  right  by  their  next  employer.  But  frankly,  a  lot  of  it  I  think 
is  just  plain  laziness.  The  vendor  comes  in  and  says,  "I've  got  the 
greatest  whizbang  and  I  will  write  the  specs  for  you  and  I  will  set 
it  up  so  that  you  will  get  the  latest  the  industry  has  got.  And  don't 
worry  about  it.  We  will  take  care  of  you."  And  the  lazy  contracting 
officer  says,  "That's  fine  with  me." 
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Mr.  Brooks.  We'll  take  care  of  it  and  send  you  the  bill? 

Mr.  BiDDLE.  He  does  not  get  the  bill.  I  get  the  bill  and  you  get 
the  bill. 

Mr.  Brooks.  You  figure  it  costs  the  taxpayers  billions  of  dollars  a 
year 

Mr.  BiDDLE.  I  think  you 

Mr.  Brooks  [contining].  As  a  result  of  lax  contracting? 

Mr.  BiDDLE.  Yes;  absolutely.  Billions.  And  the  bid  protest  proc- 
ess  

Mr.  Brooks.  Do  you  think  we  ought  to  feed  them  raw  meat  for 
breakfast  or  something?  I  suggested  that  to  a  man  the  other  day 
and  he  gave  me  an  additional  change  to  the  statement.  He  said, 
"Feed  them  raw  meat  for  breakfast  every  other  day  and  they 
would  be  hungry  all  the  time."  It  is  a  good  improvement  on  it. 

Well,  Frank,  do  you  have  any  questions? 

Mr.  Horton.  No;  I  want  to  thank  Jack  Biddle  and  his  group  for 
testifying  and  giving  us  this  information. 

I  am  really  concerned  about  the  efforts  you  heard  about  earlier, 
that  a  task  force  is  trying  to  find  ways  to  continue  going  sole 
source  for  these  spare  parts.  I  am  really  concerned  that  there 
seems  to  be  some  grand  design  to  keep  competition  in  the  back 
room.  And  I  really  feel  that  if  we  are  going  to  find  our  way  out  of 
this  deficit  problem,  we  have  got  to  do  everything  we  can  to  find 
\vays  to  eliminate  waste,  fraud,  and  abuse.  I  think  there  is  a  lot  of 
it  to  be  eliminated  by  opening  up  sole  source  to  competition. 

And  I  think  your  industry  is  an  excellent  example  of  it.  I  know 
you  have  testified  before  us  many  times  and  tried  to  make  some 
sense  out  of  the  need  for  updating  Government  computers.  I  re- 
member testimony  we  had  on  that  with  the  Department  of  De- 
fense. As  far  as  I  know  they  are  still  living  in  the  past  ages.  And 
you  have  just  said  that  we  have  got  the  same  equipment  that  the 
Soviets  have,  since  we  have  not  upgraded  it.  Yet  it  seems  like  ev- 
erybody else,  even  individuals,  are  upgrading.  They  are  getting 
more  sophisticated  computers.  Even  the  kids  in  the  high  schools 
are  doing  that.  Yet  apparently  there  is  some  mentality  in  the  mili- 
tary and  in  the  administration  that  does  not  want  to  have  competi- 
tion. And  I  think  that  is  a  very  unfortunate  direction  to  be  heading 
in. 

Mr.  Biddle.  Well,  I  think  we  have  another  problem  that  is  some- 
what unique  to  our  industry.  And  I  would  hope  that  Mr.  Brooks 
and  yourself  would  find  some  time  this  year  to  address  it.  But 
again,  because  of  the  lack  of  standards  in  this  industry  we  are  rap- 
idly finding  that  more  and  more  agencies  are  in  effect  saying  we 
want  IBM  or  equal. 

Now,^  you  know,  I  am  a  heretic  to  say  that  because  the  "or 
equals"  are  my  members.  But  that  means  that  the  Honeywell's  and 
the  Burroughses  and  the  NCR's  and  others  who  have  created  and 
contributed  substantially  to  this  industry  are  increasingly  being 
foreclosed  from  selling  to  the  Federal  Government.  And  you  are 
going  to  find  yourself  with  one  vendor.  And  I  think  you  are  going 
to  rue  the  day.  But  it  is  coming,  and  it  is  coming  very,  very  fast. 

Reform  88  is  pointed  clearly  in  that  direction.  I  can  show  you  a 
NASA  directive  saying  they  will  only  consider  buying  IBM  or 
equal. 
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Mr.  HoRTON.  Well,  I  am  sure  the  chairman  and  I  certainly  would 
support  some  oversight  of  that  Reform  88.  I  think  it  might  be 
worth  taking  a  look  at. 

Mr.  BiDDLE.  Well,  and  I  think  you  might  want  to  take  an  over- 
sight of  the  pending  decimation  of  the  Institute  of  Computer  Sci- 
ences and  Technology. 

Mr.  Brooks.  We  will  take  a  look  at  that.  And  you  know,  Jack, 
that  my  longtime  view  for  20  years  or  more  has  been  that  only 
through  competition  do  you  have  an  opportunity  for  innovative, 
new,  and  creative  talent  to  develop.  There  is  no  other  way.  If  one 
company  does  all  of  the  computer  business  and  it  may  be  very  good 
at  what  it  does,  but  you  eliminate  that  entrepreneur,  that  inde- 
pendent mind,  that  new  eggheaded  scientist  who  wants  to  make  a 
new  widget  or  gadget  and  who  can  do  it  effectively  and  better  than 
anybody  else.  That  effort  we  made  some  years  ago — 17  or  18  years 
ago — to  open  up  the  computer  industry  has  spawned  hundreds  of 
new  hardware  manufacturers  and  thousands  and  thousands  of  pro- 
grammers, and  software  and  peripheral  manufacturers,  and  devel- 
opers all  over  this  country. 

As  a  result  of  that  we  may  have  a  chance  to  remain  on  the  lead- 
ing edge  of  technological  developments.  If  you  have  one  company 
and  they  inhibit  the  atmosphere  of  a  fairly  large  bureaucracy 
which  would  be  inherent  in  a  one-company  operation,  we  will  be 
sorely  pressed  to  keep  up  with  either  the  Germans  or  the  Japanese. 

Mr.  BiDDLE.  That  is  right. 

Mr.  Brooks.  And  to  the  detriment  of  American  defense  and  to 
the  serious  detriment  of  American  business. 

Well,  listen,  we  thank  you. 

Mr.  Horton.  Mr.  Chairman,  just  one  other  thing. 

Mr.  Brooks.  Yes. 

Mr.  Horton.  It  happened  right  here  at  home.  And  I  have  not 
fleshed  all  this  out  yet.  But  last  night  my  staff  was  telling  me 
about  an  instance  right  here  in  the  House. 

Roaches  are  quite  prevalent  here  in  the  House  of  Representa- 
tives, and  they  come  in  and  spray  and  all  that  sort  of  thing  to  try 
to  get  rid  of  them.  But  apparently  somebody  invented  a  widget  that 
makes  a  sound  that  roaches  do  not  like  and  runs  them  away  some- 
how. So  my  administrative  assistant  went  out  and  bought  one  of 
these  things  for  about  $20,  and  installed  it  in  the  office. 

I  do  not  know  whether  it  has  gotten  rid  of  all  the  roaches  or  not. 
But  last  night  my  office  was  talking  about  it  and  apparently — I 
could  not  believe  it — but  apparently,  the  House  is  furnishing  some 
of  these  widgets  to  Members'  offices — the  same  thing — at  a  cost  of 
$250.  So  I  am  getting  ready  to  find  out  about  that  widget. 

Mr.  Pappert.  Maybe  they  work  against  lobbyists. 

Mr.  Brooks.  This  concludes  our  first  day  of  hearings  on  the  con- 
stitutionality of  GAO's  bid  protest  function. 

We  have  heard  from  witnesses  representing  a  wide  range  of  in- 
terests in  this  issue  and  judging  from  the  testimony,  the  law  is  con- 
stitutionally sound.  In  fact,  the  Justice  Department  appears  to 
stand  alone  in  its  specious  argument  challenging  the  act.  It  also 
seems  clear  that  the  President's  refusal  to  comply  with  the  statute 
that  he  himself  signed  into  law  is  in  itself  unconstitutional. 
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Our  system  of  government  places  the  final  resolution  of  constitu- 
tional issues  in  the  judiciary.  Unfortunately,  there  appears  to  be  no 
readily  available  mechanism  for  Congress  to  challenge  the  Presi- 
dent's action  in  this  matter  in  the  courts. 

I  believe  the  President  has  received  incredibly  bad  advice  from 
the  Attorney  General,  the  0MB  Director,  and  the  major  procuring 
agencies  on  this  matter.  The  present  conflict  between  the  President 
and  the  Congress  can  only  serve  the  selfish  interests  of  executive 
branch  officials  who  wish  to  preserve  their  wasteful  spending  prac- 
tices. It  is  quite  ironic  that  such  fundamental  American  concepts  as 
competition  and  fairness  are  so  foreign  to  these  officials. 

As  I  mentioned  in  my  opening  statement,  we  have  rescheduled 
the  testimony  of  David  Stockman  and  the  Attorney  General  for 
next  Thursday,  March  7.  We  will  also  be  hearing  from  other  Gov- 
ernment and  private  sector  witnesses  at  that  time. 

I  want  to  thank  all  the  witnesses  for  taking  time  to  assist  the 
subcommittee  in  this  important  and  critical  issue  and  I  compliment 
them  on  their  excellent  testimony. 

The  hearing  is  adjourned  subject  to  call  of  the  Chair. 

[Whereupon,  at  12:32  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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THURSDAY,  MARCH  7,  1985 

House  of  Representatives, 
Legislation  and  National  Security  Subcommittee 

OF  the  Committee  on  Government  Operations, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.,  in  room 
2154,  Rayburn  House  Office  Building,  Hon.  Jack  Brooks  (chairman 
of  the  subcommittee)  presiding. 

Present:  Representatives  Jack  Brooks,  Frank  Horton,  Jim 
Saxton,  David  S.  Monson,  and  Joseph  J.  DioGuardi. 

Subcommittee  staff  present:  Richard  C.  Barnes,  staff  director; 
Linda  J.  Shelton,  clerk;  Mary  Alice  Oliver,  secretary;  full  commit- 
tee staff:  James  E.  Lewin,  chief  investigator;  James  E.  Rife,  Charles 
C.  Wheeler,  and  R.  Michael  Long,  professional  staff  members;  Ste- 
phen M.  Daniels,  minority  staff  director  and  counsel;  Douglas  D. 
Mitchell  and  John  Parisi,  minority  professional  staff.  Committee  on 
Government  Operations. 

Mr.  Brooks.  The  subcommittee  will  come  to  order.  These  hear- 
ings were  initially  called  to  review  the  charges  made  by  the  execu- 
tive branch  that  key  provisions  of  the  Competition  in  Contracting 
Act  are  unconstitutional. 

However,  it  has  become  increasingly  clear  that  the  issues  raised 
about  the  Competition  Act  are  greatly  overshadowed  by  a  far  more 
significant  issue.  The  ultimate  question  which  the  subcommittee 
must  address  in  this  hearing  is:  Can  the  President  of  the  United 
States  unilaterally  declare  a  portion  of  a  public  law  to  be  unconsti- 
tutional and  then  refuse  to  enforce  it?  The  answer  to  this  question 
has  serious  consequences  for  the  future  of  our  constitutional  form 
of  government  and  the  balance  of  power  between  its  three  agen- 
cies. 

For  those  of  you  who  think  that  this  is  an  esoteric  subject,  let  me 
get  right  to  the  point.  Unless  the  balance  of  power  between  the 
three  branches  of  Government  remains  relatively  equal,  we  are 
going  to  end  up  with  a  monarchy  or  a  dictatorship.  It  is  as  simple 
as  that. 

In  my  opinion,  the  actions  of  the  President  and  his  agents  are 
unprecedented  in  the  history  of  our  Government.  Upon  signing  the 
Competition  Act  into  law,  the  President  declared  key  provisions  of 
that  act  to  be  unconstitutional  and  instructed  the  Attorney  Gener- 
al to  inform  Federal  agencies  as  to  how  to  implement  it.  OMB  Di- 
rector Stockman,  armed  with  the  Attorney  General's  opinion,  or- 
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dered  Federal  officials  to  willfully  violate  the  law  in  a  directive  he 
issued  on  December  17,  1984.  He  directed,  among  other  things, 
that: 

Agencies  shall  take  no  action,  including  the  issuance  of  regulations,  based  upon 
the  invalid  provisions. 

With  respect  to  the  "stay"  provision,  agencies  shall  proceed  with  the  procurement 
process  as  though  no  such  provision  were  contained  in  the  act. 

And  I  continue: 

With  respect  to  the  damages  provision  of  the  act,  agencies  shall  not  comply  with 
declarations  of  awards  of  costs,  including  attorneys'  fees  or  bid  preparation  costs, 
made  by  the  Comptroller  General. 

Mr.  Stockman  has  been  asked  to  appear  before  the  subcommittee 
and  we  are  delighted  to  proceed  with  the  hearings.  I  recognize  Mr. 
Horton. 

Mr.  Horton.  Mr.  Chairman,  thank  you. 

I  am  very  pleased  to  have  our  distinguished  guests  here  this 
morning,  particularly  Dave  Stockman,  the  Director  of  0MB,  and 
Joe  Wright,  the  Deputy.  And  I  am  very  pleased  to  have  the  other 
distinguished  guests  today  to  help  us  direct  necessary  attention  to 
a  very  great  concern  of  mine:  Noncompliance  with  the  bid  protest 
provisions  of  the  Competition  in  Contracting  Act. 

The  need  for  these  hearings  arises  from  the  actions  of  0MB  and 
the  Justice  Department,  from  whom  we  will  hear  today.  I  under- 
stand the  viewpoint  that  Justice  has  expressed  with  regard  to  the 
separation  of  powers  in  connection  with  the  Competition  in  Con- 
tracting Act.  Obviously,  I  disagree  with  that  view;  and  the  over- 
whelming preponderance  of  testimony  presented  to  us  last  week 
certainly  reinforced  my  conviction.  Nevertheless,  I  am  not  the  final 
arbiter  of  that  matter.  But  neither  is  0MB,  the  Justice  Depart- 
ment, or,  for  that  matter,  the  President  of  the  United  States.  That 
is  the  job  of  the  courts. 

So  the  issue  that  confronts  us  today  is  indeed  the  separation  of 
powers,  but — as  I  see  it — a  matter  of  executive  branch  infringe- 
ment. Full  implementation  of  the  Competition  in  Contracting  Act, 
of  course,  is  our  immediate  objective.  But  the  unilateral  declaration 
by  the  executive  branch  that  provisions  of  the  act  are  unconstitu- 
tional— despite  the  President's  signature — is  blocking  implementa- 
tion. 

I  find  no  authority  for  the  Director  of  0MB  to  direct  Federal 
agencies  to  disobey  the  law,  or  for  the  Attorney  General  to  advise 
that  course  of  action.  Accordingly,  I  hope  our  distinguished  wit- 
nesses will  reconsider  this  matter  and  join  us  in  assuring  full  and 
open  competition  in  Government  procurement. 

Thank  you,  Mr.  Chairman. 

Mr.  Brooks.  Thank  you,  Mr.  Horton. 

Our  first  witness  this  morning  is  Mr.  David  A.  Stockman,  Direc- 
tor of  the  Office  of  Management  and  Budget.  He  is  a  former  col- 
league from  Michigan  who  served  with  us  from  1977  to  1980,  when 
he  went  to  the  0MB.  And  he  is,  for  your  information,  soon  to  be  a 
father.  I  want  to  congratulate  him  and  welcome  him  to  the  ranks. 

He  is  accompanied  by  Joe  Wright,  Deputy  Director  of  0MB. 

Mr.  Stockman,  please  proceed. 
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STATEMENT  OF  DAVID  A.  STOCKMAN,  DIRECTOR,  OFFICE  OF 
MANAGEMENT  AND  BUDGET,  ACCOMPANIED  BY  JOSEPH  R. 
WRIGHT,  JR.,  DEPUTY  DIRECTOR 

Mr.  Stockman.  Well,  Mr.  Chairman,  in  regard  to  your  com- 
ments, let  me  begin  by  noting  I  have  assiduously  followed  the  in- 
structions that  you  gave  me  2  days  ago.  I  arose  at  2  a.m.  last  night, 
sat  in  the  rocking  chair,  coddled  my  testimony  in  my  right  arm, 
and  rocked  for  30  minutes  in  order  to  distill  everything  that  would 
be  relevant  to  bring  to  the  committee  this  morning.  And,  so,  now  I 
am  here.  As  you  know,  I  have  a  long  scheduled  presentation  with 
another  committee  and  I  will  try  to  be  quite  brief. 

You  have  pretty  well  summarized  the  case  that  I  wanted  to 
make  in  your  opening  remarks;  it  is  covered  in  four-page  prepared 
testimony,  but  let  me  just  hit  three  or  four  things  and  then  try  to 
respond  to  your  questions. 

Mr.  Brooks.  Do  you  want  to  put  your  testimony  that  you  have 
submitted  into  the  record? 

Mr.  Stockman.  Yes,  I  would  like  to  do  that. 

Now,  it  is  obvious  that  I  am  not  here  this  morning  to  raise  ques- 
tions about  the  merits  of  the  Competition  Act.  Obviously,  we  sup- 
port that  and  we  worked  with  you  over  the  period  of  time  to 
update  the  procurement  statutes. 

Nor  am  I  here  to  raise  substantive  questions  about  the  role  of 
the  Comptroller  General  in  bid  protest  procedures. 

But  you  have  raised  a  specific  question  in  this  committee  as  to 
the  role  of  0MB  and  the  administration's  position  generally  on  the 
provisions  we  gave  notice  to  Congress  early  on  that  we  felt  to  be 
unconstitutional . 

I  would  like  to  review  that.  In  April  1984,  I  believe  we  sent  let- 
ters to  all  the  committees  concerned  in  the  Congress,  expressing 
our  strong  position  as  to  the  constitutionality  of  those  provisions.  I 
recall  in  the  signing  statement  of  the  President  that  he  made  very 
clear  that  we  took  vigorous  exception  to  the  two  provisions  that  are 
under  question  here.  And  after  the  act  was  signed  into  law,  the 
Justice  Department  obviously  issued  a  memorandum  analyzing  in 
detail  the  basis  for  our  constitutional  objection. 

Now,  it  was  at  that  time  last  fall  that  the  Attorney  General  noti- 
fied both  Houses  of  Congress,  under  an  existing  statute  which  re- 
quires the  administration  to  inform  Congress  if  we  conclude  that  a 
part  or  the  whole  of  a  statute  is  not  defensible  on  constitutional 
grounds  in  the  courts,  as  to  the  conclusion  reached  by  the  Attorney 
General.  We  did  that  last  fall. 

Subsequently  the  Attorney  General  requested,  as  a  ministerial 
and  administrative  service,  that  we  issue  a  bulletin  and  provide  the 
details  for  implementation  of  his  determination  that  these  provi- 
sions were  unconstitutional  and  that  they  should  not  be  enforced 
affirmatively  by  the  executive  agencies. 

It  was  clearly  contemplated  that  that  would  give  rise  immediate- 
ly and  early  to  a  constitutional  challenge  and  that  the  difference 
that  has  separated  the  two  branches  on  the  constitutionality  of 
those  provisions  could  be  tested  and  would  be  determined  by  the 
courts  at  an  early  date. 
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As  I  understand  it,  suits  have  already  been  filed  even  though  the 
act  took  effect  less  than  60  days  ago,  and  that  in  due  time,  in  fact 
in  early  time,  we  will  have  a  conclusion  as  to  the  constitutionality 
of  these  provisions  and  as  to  whether  the  legislative  or  executive 
branch  provision  is  correct. 

So,  that  summarizes  how  we  arrived  at  the  impasse  that  we  are 
at  today.  I  could  only  conclude  by  saying  that  in  the  executive 
branch  in  matters  of  constitutionality  of  statutes  or  other  matters, 
the  Attorney  General  is  the  final  voice,  makes  the  final  determina- 
tion and  under  the  procedures  that  have  existed  in  Government  for 
decades  and  decades,  those  who  serve  in  the  executive  branch  are 
then  required  or  compelled  to  abide  by  those  determinations. 

This  is  what  occurred  in  this  case.  After  the  act  was  signed,  the 
President  requested  the  Attorney  General  to  make  a  definitive 
opinion.  He  did,  and  that  became  binding  on  the  rest  of  the  execu- 
tive branch,  including  the  Office  of  Management  and  Budget. 

Our  only  additional  role  in  this,  obviously,  was  to  include  in  the 
instructions  implementing  the  act,  the  policy  and  the  constitution- 
al position  that  had  been  taken  by  the  Attorney  General. 

So  that  summarizes  what  I  think  is  relevant  to  bring  before  the 
committee  today.  It  narrows  the  issue  where  I  think  we  need 
debate  it  and  I  hope  it  explains  the  role  that  we  had  in  the  process. 

[Mr.  Stockman's  prepared  statement  follows:] 
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TESTIMONY 

OF  DAVID  A.  STOCKMAN 

DIRECTOR  OF  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET 

BEFORE  THE  LEGISLATION  AND  NATIONAL  SECURITY 

SUBCOMMITTEE  OF  THE  HOUSE  COMMITTEE  ON 

GOVERNMENT  OPERATIONS 

MARCH  7,  1985 

I  appear  today  to  discuss  the  role  of  the  Office  of 
Management  and  Budget  in  the  implementation  of  certain  provisions 
of  the  Competition  in  Contracting  Act  (enacted  as  part  of  the 
Deficit  Reduction  Act  of  1984,  Public  Law  98-369  (DEFRA) )  that 
the  Department  of  Justice  has  concluded  are  unconstitutional. 

I  would  like  to  emphasize  that  the  focus  of  my  testimony 
here  is  neither  the  merits  of  the  Competition  in  Contracting  Act 
(CICA)  and  its  bid  protest  procedures  nor  the  Comptroller 
General's  role  in  the  bid  protest  area.   The  Administration  and 
this  Office  strongly  support  the  principles  of  full  and  open 
competition  implemented  in  the  Act.   In  fact,  CICA  adopts  the 
competitive  procedures  set  forth  in  our  proposal  for  a  Uniform 
Federal  Procurement  System,  which  was  submitted  to  Congress  in 
February  of  1982.   We  also  believe  the  Comptroller  General's 
advisory  role  in  resolving  bid  protests  is  extremely  valuable. 
Instead  my  testimony  addresses  only  a  narrow  question  regarding 
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implementing  certain  provisions  of  the^Act  that  the 
Administration,  as  it  has  advised  Congress,  both  in  the 
President's  signing  statement  on  DEFRA  and  in  the  Department  of 
Justice's  views  on  H.R.  5184,  believes  to  be  unconstitutional. 

As  part  of  the  Competition  in  Contracting  Act,  Congress 
passed  two  provisions  which  purported  to  permit  the  Comptroller 
General  the  authority  to  bind  the  Executive  Branch.   These  are 
the  so  called  stay  provisions  both  pre-  and  post-award  and  the 
awarding  of  fees.  Before  the  bill  was  passed,  the  Department  of 
Justice  advised  Congress  that  it  believed  those  provisions  to  be 
unconstitutional  because  they  would  permit  an  official  of  the 
Legislative  Branch  to  exercise  authority  which,  under  the 
Constitution,  can  be  exercised  only  by  an  official  within  the 
Executive  Branch. 

Despite  the  Department's  objections,  transmitted  to  Congress 
in  April  1984,  the  provisions  ultimately  were  adopted  as  part  of 
the  Act.   Thus,  in  signing  the  Deficit  Reduction  Act,  the 
President  "vigorously"  objected  to  these  provisions  and  requested 
the  Department  of  Justice  to  inform  Executive  branch  agencies  how 
they  might  comply  with  the  Act  in  a  manner  consistent  with  the 
Constitution.   See  20  Weekly  Comp.  Pres.  Doc.  1037  (July  18, 
1984)  . 

In  response  to  the  President's  request,  on  October  17,  1984, 
the  Department  of  Justice  issued  a  memorandum  which  concluded 
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that  the  two  provisions  purporting  to  vest  the  Comptroller 
General  with  authority  to  bind  the  Executive  Branch  were 
unconstitutional  and  recommended  that  these  provisions  not  be 
enforced  by  the  Executive  Branch.   The  Attorney  General  directed 
that  this  memorandum  be  distributed  to  Executive  agencies  to 
provide  them  with  the  guidance  requested  by  the  President.   The 
Attorney  General  reiterated  that  position  on  November  21,  1984  in 
letters  sent  to  the  Speaker  of  the  House  and  the  President  of  the 
Senate  to  inform  Congress,  as  required  by  statute,  of  the 
Department's  decision  not  to  enforce  these  provisions.   The 
Attorney  General  noted  that  his  decision  to  advise  agencies  not 
to  execute  the  unconstitutional  provisions  would  best  assure  that 
these  issues  ultimately  would  be  resolved  by  the  courts. 

The  Attorney  General  also  sent  a  letter  to  me,  dated 
November  21,  1984,  which  requested  my  assistance  in  ensuring 
compliance  by  all  Executive  Branch  agencies  with  the  legal  advice 
provided  by  the  Department  of  Justice  concerning  the  Act.   Upon 
the  advice  of  my  General  Counsel  as  to  my  responsibility  to 
follow  the  Attorney  General's  opinion,  on  December  17,  1984,  I 
issued  a  Bulletin  to  the  heads  of  Executive  departments  and 
agencies  setting  forth  procedures  governing  implementation  of  the 
Act  and  advising  Executive  agencies  of  their  responsibility  to 
conduct  their  contracting  activities  in  conformance  with  the 
Attorney  General's  legal  advice.   The  Bulletin  also  established 
reporting  procedures  to  ensure  that  the  Department  of  Justice  was 
promptly  informed  of  the  filing  of  any  litigation  challenging  its 
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opinion. 

In  conclusion,  I  wish  to  note  that  the  Attorney  General's 
legal  advice  is  binding  upon  all  Executive  departments  and 
agencies,  which  are  required  to  conform  their  actions  to  his 
opinions.   0MB,  as  part  of  its  responsibility  to  ensure  effective 
administration  of  Executive  Branch  activities,  routinely  issues 
bulletins  to  the  heads  of  departments  communicating  information 
and  instructions  on  how  to  respond  to  various  problems  that 
require  coordinated  responses  by  the  agencies.   For  example,  0MB 
acted  similarly  in  advising  all  agencies  to  notify  and  coordinate 
with  OMB  on  matters  involving  the  separation  of  powers  issues 
raised  by  the  Supreme  Court's  decision  in  INS  v.  Chadha.   In 
short,  the  actions  of  OMB  in  this  matter  have  been  ministerial, 
designed  only  to  assure  implementation  and  coordination  of  the 
legal  conclusions  of  the  Attorney  General  and  the  Department  of 
Justice. 

The  Attorney  General  complied  with  the  statute  that 
establishes  procedures  for  notification  of  Congress  in 
circumstances  in  which  he  concludes  that  he  cannot  defend  the 
constitutionality  of  a  statute.   Furthermore,  as  the  Attorney 
General  has  stated,  the  procedures  he  followed  are  intended  to 
provide  for  a  quick  judicial  resolution  of  this  controversy.   I 
understand  that  one  case  involving  the  disputed  sections  is 
pending  and  there  is,  accordingly,  every  reason  to  believe  that 
such  proceedings  will  provide  an  appropriate  end  to  this  dispute. 
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Mr.  Brooks.  Thank  you,  Mr.  Stockman;  I  have  a  few  questions 
which  I  will  briefly  ask  you.  I  know  that  you  have  another  appoint- 
ment. Under  what  authority  did  you  issue  that  December  17,  1984, 
directive— OMB  Bulletin  85-8? 

Mr.  Stockman.  Well,  in  terms  of  the  generic  authority,  I  imagine 
it  is  the  statute  which  empowers  us  to  issue  bulletins  to  carry  on 
various  activities  and  establish  standards  and  regulations  and  so 
forth  for  the  agencies  as  part  of  the  President's  responsibility  to 
manage  the  Federal  Establishment. 

Mr.  Brooks.  Now,  since  no  individual,  including  the  Attorney 
General  or  yourself  or  the  President  or  any  of  us,  has  any  right  to 
willfully  violate  the  law,  what  possible  authority  could  you  have  to 
order  Federal  officials  to  willfully  violate  the  law  which  was  passed 
by  Congress  and  signed  by  the  President? 

Mr.  Stockman.  Well,  Mr.  Chairman,  I  think  the  authority  would 
be  that  the  Attorney  General  had  determined  that  the  provisions 
in  question  were  unconstitutional.  He  had  memorialized  that  deter- 
mination and  directed  the  agencies  of  the  Federal  Government  to, 
in  effect,  not  enforce  those  provisions  so  that  they  could  be  tested 
in  the  courts  early.  And  we  simply  incorporated  in  our  overall 
guidance  for  implementation  of  the  act  what  is  at  the  moment  the 
prevailing  policy  within  the  administration  regarding  these  provi- 
sions. 

We  had  no  other  choice,  even  if  we  disagreed  with  the  substance 
or  on  the  merits  with  the  Attorney  General's  decision,  which  we  do 
not.  But  the  point  is  once  he  has  made  a  determination,  it  is  bind- 
ing throughout  the  executive  branch,  including  on  OMB. 

Mr.  Brooks.  On  what  basis  do  you  have  to  make  the  assertion 
that  the  opinion  of  the  Attorney  General  can  determine  the  consti- 
tutionality of  a  law  on  a  unilateral  basis?  Why  would  you  think 
that  such  an  opinion,  which  is  all  it  is  in  my  judgment,  can  be 
binding  on  all  the  executive  branch  agencies? 

Mr.  Stockman.  Well,  as  a  matter  of  fact,  when  legal  matters  or 
constitutional  matters  arise  in  the  daily  course  of  government,  not 
only  on  statutes  but  on  regulations,  on  a  whole  variety  of  other 
business  that  we  do,  when  those  issues  arise  and  a  final  resolution 
has  to  be  made,  at  least  insofar  as  the  conduct  of  the  executive 
branch  is  concerned,  the  Attorney  General  has  the  final  authority, 
the  final  responsibility  to  make  that  decision  or  resolve  that  issue. 

In  this  case,  he  has,  and,  therefore,  until  we  are  instructed  other- 
wise, in  this  case  by  the  courts,  we  are  obligated  to  adhere  to  the 
guidance  given  by  the  President's  chief  legal  officer.  Now  this  is 
not  novel,  this  is  not  something  that  we  invented.  This  is  a  practice 
that  has  held  its  way  throughout  the  executive  branch  for  years 
and  years. 

Mr.  Brooks.  We  are  going  to  try  that  out  in  a  lawsuit,  as  you 
know. 

Did  you  seek  the  approval  of  the  President  or  anyone  in  the 
White  House  prior  to  the  issuance  of  your  directive? 

Mr.  Stockman.  Did  I  seek  approval? 

Mr.  Brooks.  That  is  right,  or  guidance. 

Mr.  Stockman.  Well,  I  think  that  the  whole  issue  as  to  the  con- 
stitutionality was  widely  discussed  within  the  executive  branch, 
within  OMB,  within  the  general  counsel's  office  of  OMB.  And  it 
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was  concluded  that  this  was  the  appropriate  and  proper  thing  to  do 
under  the  circumstances. 

Mr.  Brooks.  Now  the  presumption  has  been  shifted  to  the  plain- 
tiff to  prove  the  constitutionality  rather  than  having  the  Justice 
Department  defend  it. 

Mr.  Stockman.  Well,  there  is  ample  precedent,  Mr.  Chairman, 
for  the  Justice  Department  concluding  that  certain  provisions  of 
duly  enacted  statutes  are  not  constitutional,  and  therefore  are  not 
defensible.  That  precedent,  that  practice,  is  longstanding. 

As  a  matter  of  fact,  the  Congress,  as  I  have  indicated  in  my  testi- 
mony, enacted  statutes  that  contemplated  precisely  the  circum- 
stance that  we  are  in  today.  Namely,  that  the  Attorney  General 
would  conclude  that  some  part  of  the  statute  was  not  defensible 
constitutionally,  and  therefore  it  would  not  make  the  case  for  the 
U.S.  Government  in  whatever  litigation  was  pending. 

The  reason  that  that  is  clear  is  that  you  would  not  have  passed  a 
statute  requiring  us  to  report  when  that  instance  arises  unless  you 
expected  that  it  would. 

Mr.  Brooks.  Mr.  Horton. 

Mr.  Horton.  Thank  you,  Mr.  Chairman. 

Dave,  I  accept  your  proposition  with  regard  to  opinions  of  the  At- 
torney General,  and  how  they  are  followed  by  the  rest  of  the  ad- 
ministration. But  I  would  like  to  pose  my  questions  to  you  on  the 
more  narrow  basis. 

And  that  is,  do  you  know  of  any  other  instance  in  which  the  At- 
torney General  has  declared  a  statute,  or  a  law,  or  a  portion  of  a 
law  unconstitutional,  and  then  had  the  0MB  or  other  agencies  act 
in  violation  of  that  law?  I  am  just  confining  my  question  to  that 
very  strict  declaration  of  nonconstitutionality. 

Mr.  Stockman.  On  that  narrow  question,  I  think  that  the  prece- 
dent is  in  the  post-Chadha  decision  circumstance  that  we  faced,  be- 
cause there  were  literally  hundreds  of  statutes  on  the  books  at  the 
time  of  that  decision  which  required  legislative  vetoes  of  one  type 
or  another. 

After  the  decision,  the  Attorney  General  concluded  that  all  of 
these  statutory  provisions  in  their  full  multitude  were  no  longer 
constitutional — should  not  be  observed  by  the  executive  branch, 
and  expressed  an  opinion  to  that  effect.  And  then  in  the  same  ca- 
pacity we  followed  up  with  a  bulletin  or  circular  to  the  agencies 
instructing  them  as  to  what  the  conclusion  of  the  Attorney  General 
was,  and  as  to  their  procedure  and  approach  on  these  issues. 

Mr.  Horton.  But  that  was  after  a  court  decision.  In  this  case, 
there  was  no  court  decision.  This  is  an  interpretation  made  on  the 
Justice  Department's  own  initiative. 

Mr.  Stockman.  That  would  be  a  difference.  But  on  the  other 
hand,  that  court  decision  in  its  content  was  narrow.  And  then  the 
question  became  how  broad,  and  what  is  the  extent  of  coverage  of 
that  decision,  the  Chadha  decision,  on  the  whole  range  of  statutes 
that  have  one  type  or  another  of  explicit  or  implied  legislative  veto. 

And  the  Attorney  General  then  ruled  very  widely  on  that  ques- 
tion without  any  further  court  instruction.  And  we  then  in  an  ad- 
ministerial  capacity  translated  it  to  the  agencies  of  the  executive 
branch. 
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Mr.  HoRTON.  Other  than  supposed  followup  from  that  Chadha 
decision,  do  you  know  of  any  other  instance? 

Mr.  Stockman.  I  am  not  sure.  I  do  not  have  any  precedence  off 
the  top  of  my  head.  I  would  have  to  defer  to  the  Justice  Depart- 
ment on  this,  because  they  are  the  keepers  of  the  constitutionaUty 
or  the  constitutional  determinations  and  the  precedents.  And  it 
was  presented  to  me  at  the  time  as  the  appropriate  and  correct 
thing  to  do.  And  on  the  basis  of  that  advice,  the  bulletin  was 
issued. 

Mr.  HoRTON.  Now  you  referred  to  your  action  as  being  adminis- 
terial.  On  page  4  of  your  testimony,  you  allege  that,  "The  Attorney 
General's  legal  advice  is  binding  upon  all  executive  departments 
and  agencies,  which  are  required  to  conform  their  actions  to  his 
opinions,"  and  indicate  that  you  were  only  following  that  advice 
when  you  directed  agencies  not  to  comply  with  certain  provisions 
of  the  Competition  in  Contracting  Act. 

I  remember  that  just  a  couple  of  years  ago,  however,  in  June 
1982,  the  Justice  Department  sent  0MB  an  opinion  that  would 
have  significantly  weakened  your  power  under  the  Paperwork  Re- 
duction Act.  Your  Office  of  Information  and  Regulatory  Affairs  vig- 
orously and  correctly  disagreed  with  that  opinion,  and  OIRA  went 
to  great  lengths  to  write  regulations  which  reaffirmed  OMB's 
power,  and  rendered  meaningless  the  Justice  Department's  opin- 
ion. Why  then,  with  regard  to  the  Competition  Act,  were  you  so 
quick  to  follow  the  Department's  advice,  rather  than  adhering  to 
the  wise  course  of  action  which  you  yourself  established  a  couple  of 
years  ago? 

Mr.  Stockman.  Well,  Mr.  Horton,  that  is  a  pretty  good  example. 
But  I  think  that  my  answer  is  that  the  Justice  Department  opinion 
was  a  preliminary  opinion  which  we  had  the  chance  to  analyze, 
and  we  were  able  to  persuade  them  of  the  errors  and  incorrect  con- 
clusions that  were  contained  in  the  preliminary  opinion. 

So  they  then  subsequently  revised  their  opinion  which  then 
became  the  final  opinion,  and  the  OIRA  regulations  were  issued 
pursuant  to  it  or  consistent  with  it. 

Mr.  Horton.  Thank  you  very  much. 

Mr.  Brooks.  Mr.  Saxton. 

Mr.  Saxton.  Thank  you,  Mr.  Chairman.  In  light  of  your  very 
pointed  questions  and  in  light  of  Mr.  Stockman's  time  constraints,  I 
think  that  I  am  going  to  pass  for  now.  Thank  you. 

Mr.  Brooks.  Mr.  Monson. 

Mr.  Monson.  Mr.  Stockman,  do  you  agree  with  the  other  provi- 
sions of  the  act  other  than  those  that  you  have  pointed  out? 

Mr.  Stockman.  Yes.  As  I  have  indicated  in  my  testimony,  we 
have  tried  to  work  with  this  committee  to  get  the  ball  rolling  3 
years  ago.  Along  the  way,  we  had  some  minor  differences  over 
more  technical  features.  But  in  the  main,  we  were  strongly  sup- 
portive, and  are  grateful  to  the  Congress  for  enacting  the  new  law. 

Mr.  Monson.  Who  should  be  the  body,  then,  that  determines 
whether  or  not  fees  should  be  awarded  and  such? 

Mr.  Stockman.  Pardon? 

Mr.  Monson.  What  office  should  determine  whether  fees  should 
be  awarded  to  people  that  file  complaints? 


254 

Mr.  Stockman.  Well,  I  think  that  because  there  is  clear  and  un- 
contestable history  and  precedent  that  the  Comptroller  General  is 
a  creature  of  the  legislative  branch,  that  it  would  have  to  be  an 
executive  branch  agency  or  officer. 

Mr.  MoNSON.  Do  you  have  a  recommendation  as  to  who  that 
should  be? 

Mr.  Stockman.  Well,  I  do  not  know  that  I  have  any  recommen- 
dation as  to  who  that  should  be,  except  that  it  would  have  to  be 
under  our  constitutional  view  of  it  an  officer  of  the  executive 
branch. 

Mr.  MoNSON.  Being  new  to  the  Federal  level,  let  me  ask:  Are  At- 
torney General's  opinions  advisory  or  binding? 

Mr.  Stockman.  Well,  they  are  binding  if  appealed,  and  then  reit- 
erated or  restated  by  the  Attorney  General.  Mr.  Horton  gave  the 
example  of  a  preliminary  opinion  that  we  contested  or  appealed. 
Then  the  Justice  Department  revised  that  opinion,  and  it  became 
final.  And  what  I  should  have  stated  all  through  here  today  is  that 
once  a  decision  is  rendered  and  it  becomes  final  within  the  execu- 
tive branch,  then  your  question  holds. 

Mr.  MoNSON.  It  seems  to  me  another  point  that  needs  to  be 
raised  here  is  the  absence  of  any  authority  on  the  part  of  the  Presi- 
dent to  veto  specific  items  of  legislation  that  are  included  in  a  bill 
without  vetoing  an  entire  piece  of  legislation.  Would  you  care  to 
comment  on  the  procedures  that  the  Congress  follows  from  time  to 
time  that  lead  many  different  subjects  to  be  included  in  one  bill? 
Without  the  authority  to  veto  particular  items,  doesn't  that  force 
the  President  into  accepting  an  entire  bill? 

Mr.  Stockman.  Well,  I  think  that  you  are  inviting  me  to  say  that 
this  particular  impasse  provides  good  reason  or  evidence  as  to  why 
we  need  a  line  item  veto.  So  I  will  say  that.  We  would  not  be  here 
today  if  we  had  a  line  item  veto,  because  these  two  provisions 
would  have  been  stricken  from  the  act  when  we  signed  it. 

Mr.  MoNSON.  Thank  you. 

Mr.  Brooks.  Thank  you  very  much.  Joe  DioGuardi.  I  ^yill  intro- 
duce you  to  Mr.  Stockman  if  you  have  not  met  him.  Joe  is  a  CPA. 
And  if  he  was  not  working  for  us,  he  would  probably  be  working 
for  the  GAO  or  for  you. 

Mr.  DioGuardi.  Well,  I  am  not  a  constitutional  lawyer,  that  is 
for  sure.  But  I  think  that  your  questions  were  very  pointed,  Mr. 
Chairman,  and  I  do  not  think  that  I  have  anything  specifically  to 
say  about  the  matter  at  hand,  except  to  comment  that  there  is  a 
big  credibility  gap  out  there  in  the  public,  Mr.  Stockman,  about  the 
whole  procurement  process.  Only  6  percent  of  the  military  con- 
tracts, as  you  know,  are  competitively  bid.  And  it  just  seems  to  me 
that  there  are  too  many  horror  stories  going  on.  You,  as  Budget  Di- 
rector, have  to  look  more  into  what  is  going  on,  along  with  the 
GAO,  to  see  why  we  cannot  get  a  dollar's  worth  of  services  and 
goods  for  a  dollar's  worth  of  taxes. 

I  am  just  appalled  at  the  accounting  systems  that  I  see  used  in 
Government,  and  the  accounting  methods.  As  you  know,  I  came  out 
of  the  private  sector.  In  fact,  I  was  in  the  same  accounting  firm  as 
Mr.  Bowsher  of  the  GAO.  We  were  both  partners  there.  It  just 
seems  to  me  that  we  have  got  to  do  a  lot  more  when  it  comes  to 
accountability  to  the  public.  We  are  talking  about  a  budget  deficit 
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of  $200  billion  plus,  and  an  accumulated  debt  of  $1.5  trillion;  and 
that  is  only  what  is  on  the  books.  We  cannot  even  balance  what  is 
on  the  books.  When  3^ou  look  at  the  unrecorded  commitments,  it  is 
just  a  crime,  and  we  have  got  to  do  something  about  it.  I  just 
wanted  to  make  that  comment. 

Mr.  Stockman.  Let  me  just  respond  by  saying  that  I  agree  100 
percent  with  everything  that  you  have  said.  And  over  the  years,  we 
have  made  a  major  push  to  try  to  improve  the  contracting  proce- 
dures as  well  as  the  accounting.  But  I  do  not  think  that  we  are  de- 
bating that  here  today,  since  we  are  in  essential  agreement  with 
this  committee  that  has  a  strong  interest  on  the  need  to  substan- 
tially expand  the  scope  and  effectiveness  of  competition  within  Fed- 
eral procurement  including  the  Defense  Department. 

We  are  on  a  much  more  narrow  issue,  which  I  know  that  we  can 
disagree  on,  the  constitutionality  of  the  procedure  by  which  the 
Comptroller  General  may  suspend  awards  that  are  under  protest. 
But  I  hope  that  that  would  not  spill  over  to  be  interpreted  as  a  gen- 
eral lack  of  support  or  enthusiasm  for  competition  in  contracting. 
They  are  really  severable  issues,  and  I  hope  that  we  can  at  least 
make  that  clear  before  my  part  of  this  presentation  ends. 

Mr.  Brooks.  We  thank  you  very  much.  I  must  say  to  Mr.  Dio- 
Guardi  that,  of  course,  while  we  like  David  Stockman  pretty  much, 
he  "ain't"  too  popular  at  the  Pentagon. 

Mr.  DioGuARDi.  I  understand  that,  Mr.  Chairman. 

Mr.  Brooks.  I  appreciate  you  and  your  distinguished  associate, 
Mr.  Wright,  being  here  today.  We  are  grateful  to  you.  I  know  that 
you  have  another  meeting,  and  we  thank  you  very  much  for  your 
testimony,  Mr.  Stockman. 

Mr.  Stockman.  Thank  you,  Mr.  Chairman. 

Mr.  Brooks.  I  will  at  this  time  put  into  the  record  a  copy  of  0MB 
Bulletin  85-8. 

[See  appendix  A,  No.  4.] 

Mr.  Brooks.  We  will  proceed  with  the  hearing. 

Our  next  witness  is  Steve  Ross,  general  counsel.  Office  of  the 
Clerk,  U.S.  House  of  Representatives.  This  office  is  responsible  for 
representing  the  House  in  any  court  proceeding  where  the  constitu- 
tionality of  a  public  law  is  called  into  question.  In  fact,  he  has  been 
asked  to  intervene  for  the  House  in  a  California  case  where  Lear- 
Siegler  has  brought  suit  against  the  Navy  for  noncompliance  with 
the  Competition  Act.  He  is  accompanied  by  Charles  Tiefer,  deputy 
general  counsel,  a  distinguished  lawyer. 

Gentlemen,  it  is  nice  to  have  you  with  us  this  morning.  Your  pre- 
pared statement  will  be  made  a  part  of  the  printed  hearing  record. 
Counselor,  you  can  proceed. 

STATEMENT  OF  STEVEN  R.  ROSS,  GENERAL  COUNSEL,  OFFICE 
OF  THE  CLERK,  U.S.  HOUSE  OF  REPRESENTATIVES,  ACCOMPA- 
NIED BY  CHARLES  TIEFER,  DEPUTY  GENERAL  COUNSEL 

Mr.  Ross.  Thank  you,  Mr.  Chairman,  and  good  morning.  My 
name  is  Steven  Ross.  I  am  the  general  counsel  to  the  Clerk  for  the 
House  of  Representatives.  And  with  me  this  morning  is  my  deputy, 
Charles  Tiefer. 
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In  that  capacity,  our  office  represents  the  interests  of  the  House, 
its  Members,  officers,  and  committees  in  litigation  affecting  the  of- 
ficial interests  of  the  House  of  Representatives. 

As  the  chairman  noted,  our  office  will  be  representing  the  chair- 
man and  ranking  member  Horton  as  well  as  the  bipartisan  leader- 
ship of  the  House  in  litigation  arising  out  of  the  Competition  in 
Contracting  Act,  and  we  will  be  appearing  on  Monday  morning  in 
a  preliminary  injunction  hearing  which  may  well  determine  the 
constitutionality  of  the  statute. 

We  appear  this  morning  by  invitation  of  the  committee  to  ex- 
press our  views  not  only  on  the  constitutionality  of  the  statute,  but 
more  so  on  the  actions  taken  by  0MB  and  the  Department  of  Jus- 
tice with  regard  to  the  unilateral  declaration  that  portions  of  the 
statute  are  unconstitutional  and  therefore  should  not  be  followed. 

The  action  taken  by  the  0MB  and  the  Department  of  Justice  rep- 
resents an  unprecedented  attempt  by  the  executive  branch  to  arro- 
gate unto  itself  the  power  to  decide  the  constitutionality  of  duly  en- 
acted statutes.  As  such,  it  stands  as  a  dangerous  call  for  wide- 
spread lawless  behavior  by  those  who  are  sworn  to  uphold  the  law. 

It  is  one  thing  for  the  branches  to  disagree  on  the  wisdom  and 
constitutional  validity  of  a  proposed  statute.  After  all,  the  Constitu- 
tion reserves  for  the  President  a  role  in  the  legislative  process. 
However,  once  that  process  is  complete,  the  duly  enacted  statute  of 
the  United  States  obtains  a  presumption  of  constitutionality.  That 
presumption  should  only  be  overcome  by  a  finding  of  the  court. 

In  this  instance,  the  executive  has  gone  far  beyond  merely  pre- 
senting its  views  to  the  judiciary  in  hopes  of  having  a  statute 
struck  down,  but  has  instead  tried  to  unilaterally  wipe  an  unwant- 
ed statutory  provision  off  the  books. 

I  would  now  like  to  turn  to  the  deputy  general  counsel,  Mr. 
Tiefer,  who  will  be  presenting  the  views  of  the  bipartisan  leader- 
ship of  this  committee  and  the  House  before  the  court  on  Monday. 
Mr.  Tiefer  will  place  the  actions  of  the  executive  branch  in  their 
proper  constitutional  and  historical  perspective.  Thank  you. 

[Mr.  Ross'  prepared  statement  follows:] 
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3.  <Sutl|iia  ]B.  jBayuumt  CoUty 


O^ffitt  of  tl{e  Clerk 
^^«  ^nnuse  xii  jRgprggctitathicg 

PBBi{i»g;taai,  ^iLc  20515 


STATEMENT  ON  BEHALF  OF  THE  OFFICE 

OF  GENERAL  COUNSEL  TO  THE  CLERK 

OF  THE  HOUSE  OF  REPRESENTATIVES 

REGARDING 

THE  EXECUTIVE  BRANCH'S  DECLARATION 

THAT  THE  COMPETITION  IN  CONTRACTING  ACT 

IS  UNCONSTITUTIONAL 


Mr.  Chairman  and  Members  of  the  Committee,  we  —  Steven  R. 
Ross,  General  Counsel  to  the  Clerk  of  the  House  of 
Representatives,  and  Charles  Tiefer,  Deputy  General  Counsel  — 
are  here  today  on  invitation  of  the  Committee  to  discuss  an 
unprecedented  and  dangerous  step  by  the  Executive  Branch  in 
response  to  the  Competition  in  Contracting  Act  ("CICA").   The 
Office  of  Management  and  Budget,  in  issuing  its  directive  of 
December  17,  1984,  has  commanded  all  federal  contracting 
officers,  handling  well  over  $  150  billion  a  year  in  contracts, 
not  to  obey  a  duly  enacted  Act  of  Congress  designed  to  encourage 
competition  in  procurement. 

OMB's  action  flatly  violates  the  express  instruction  of  the 
Constitution  that  the  President  shall  "take  care  that  the  Laws  be 
faithfully  executed,"  U.S.  Const.,  art.  II,  §  3.   It  represents 
an  assumption  by  OMB  and  by  the  Department  of  Justice,  which 
advised  OMB  to  take  this  action,  of  prerogatives  that  properly 
belong  where  they  have  reposed  for  two  centuries  --  solely  in  the 
hands  of  an  independent  Judiciary.   In  essence,  it  constitutes 
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the  assertion  of  a  new  power  of  Executive  supremacy,  which  this 
Committee  need  not,  and  should  not,  accept. 

On  Monday,  March  4,  1985,  the  Department  of  Justice  followed 
up  that  0MB  directive  by  attacking  the  constitutionality  of  the 

CICA  in  its  brief  filed  in  a  lawsuit  brought  by  a  government 

'      1/ 
contractor  in  federal  court  in  California.—'   Yesterday,  on 

Wednesday,  March  6,  1985,  the  Speaker  and  Bipartisan  Leadership 

Group  of  the  House  of  Representatives,  who  we  represent  in 

litigation,  intervened  in  that  lawsuit  to  provide  an  official 

defense  of  the  act's  constitutionality.—' 

We  believe  that  under  the  applicable  Supreme  Court 
precedents  the  challenged  Act  of  Congress  is  clearly 
constitutional.   We  have  addressed  that  in  the  fifty-page  brief, 
with  exhibits,  which  we  filed  yesterday  in  that  case.   We  will 
present  our  views  to  the  Court  in  a  hearing  in  federal  court  in 
Los  Angeles  on  Monday,  March  11,  1985. 

However,  the  real  issue  before  this  Committee  today  is  not 
the  constitutionality  of  CICA.—'   If  the  Department  of  Justice 


_1/  Lear  Siegler  Inc.,  Energy  Products  Division  v.  John  Lehman, 
Secretary  of  the  Navy,  et  al .  ,  No.  85-1125  (CD.  Cal.). 

1/     The  Bipartisan  Leadership  Group  consists  of  the  Majority 
Leader  and  Majority  Whip,  the  Minority  Leader  and  Minority  Whip, 
and  for  this  lawsuit.  Chairman  Brooks  and  Ranking  Minority  Member 
Horton. 

(footnote  continued) 
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had  simply  awaited  the  filing  of  a  proper  case,  presented  its 
views  in  court  regarding  that  Act,  and  awaited  the  ruling  of  the 
court,  we  would  probably  not  be  here  testifying.   The  real  issue 
is  that  the  Department  of  Justice  has  gone  beyond  merely 
presenting  its  views  in  court.   It  has  now  taken  on  unprecedented 
and  unconstitutional  powers  of  Executive  supremacy,  in  presuming 
to  decide  the  issue  in  advance  of  litigation  --  and  to  instruct 
all  executive  officials  not  to  obey  the  law.   The  real  issue  for 
this  Committee  is  the  power  assumed  by  0MB  in  issuing  its 
nationwide  directive  of  December  17,  1984,  instructing  the 
contracting  officers  of  the  federal  government  not  to  obey  a  duly 
enacted  Act  of  Congress. 


The  Events  Which  Led  to  this 
Assertion  of  Novel  Power 

On  May  9,  1984,  the  House  Committee  on  Government  Operations 


2/  As  appendices  to  this  testimony,  we  are  attaching  a  copy  of 
our  brief.   Since  in  many  respects  the  Justice  Department's 
attack  on  the  constitutionality  of  CICA  represents  an  attack  on 
the  whole  concept  of  having  an  independent  General  Accounting 
Office  as  a  check  on  waste  and  fraud  in  the  government,  we  are 
also  attaching  a  copy  of  a  survey  of  the  practices  of  the  fifty 
states  by  the  American  Law  Division  of  the  Library  of  Congress. 
That  survey  shows  that  "every  state  has  made  some  provision  for 
an  auditor  or  controller,"  whose  duties  are  typically  akin  to  the 
work  of  the  federal  General  Accounting  Office. 
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reported  the  Competition  in  Contract  Act  of  1985,  H.R.  5184,  98th 
Cong.,  2d  Sess.   In  past  years,  procuring  agencies  had  failed 
miserably  to  procure  the  efficient  and  money-saving  way,  through 
competition.   In  1983,  for  example,  a  mere  one-third  of  the  total 
procurement  had  been  done  competitively  —   $  54  billion  of 
competitive  procurement  out  of  $  168  billion  of  total 
procurement.   The  rest  of  procurement  was  done  noncompetitively , 
such  as  by  sole-source  purchases,  often  at  inflated  prices.—' 

CICA  imposed  a  series  of  requirements  on  federal  procuring 
agencies  to  increase  the  amount  of  procurement  done 
competitively,  such  as  requirements  that  they  await  GAO  scrutiny 
before  making  disputed  contract  awards.   The  statute  was 
obviously  constitutional,  as  it  just  provided  as  a  standard 
matter  the  kind  of  stay  needed  to  avoid  agency  evasion  of  GAO 


^J     The  ultimate  goal  was  to  prevent  such  situations  as  the  spare 
parts  scandals  of  last  year,  in  which  this  Committee  found  that 
the  Air  Force  was  at  one  time  considering  buying  an  alien  wrench 
from  a  largedefense  contractor  for  about  $  9,000,  although  its 
original  cost  from  the  actual  manufacturer  was  eight  cents. 

One  of  this  act's  four  main  approaches  was  to  strengthen  the 
General  Accounting  Office's  bid  protest  system,  as  an  independent 
and  expert  tribunal  for  resolving  protests  by  potential 
government  contractors  who  had  been  excluded  from  lawful 
competition.   A  much-complained  about  method  for  procurement 
officers  to  avoid  GAO  scrutiny  had  been  for  them  to  award  the 
contract  while  GAO  was  deciding  the  protest,  thereby  presenting 
the  GAO  with  a  fait  accompli  about  which  there  was  little  to  be 
done.   The  Act  sought  to  cure  that  by  a  stay  provision  that 
prevents  procurement  officers  from  awarding  contracts  while  the 
protest  is  pending  before  GAO.   Similar  stays  had  been  ordered 
often  by  the  courts  precisely  to  prevent  such  fait  accomplis ;  the 
act  provided  for  such  stays  on  a  regular  basis. 


261 


decisions  which  the  courts  had  granted  routinely  for  fourteen 
years. 

Nevertheless,  President  Reagan,  in  signing  the  Deficit 
Reduction  Act  on  July  18,  declared  certain  provisions  dealing 
with  GAO's  strengthened  role  to  be  unconstitutional.   The 
Department  of  Justice  dutifully  wrote  opinions  declaring  that  the 
act  was  unconstitutional.   Although  the  act  had  been  passed  with 
overwhelming  bipartisan  support,  and  although  counsel  for  the 
Clerk  of  the  House,  the  Senate,  and  General  Accounting  Office 
prepared  careful  opinions  explaining  the  constitutionality  of  the 
statute,  the  Department  of  Justice  refused  even  to  admit  that 
there  were  arguments  in  support  of  the  statute. 

Instead,  Attorney  General  William  French  Smith  wrote  the 
Speaker  of  the  House  on  November  21,  1984  that,  in  effect,  there 
were  no  reasonable  arguments  to  be  made  in  defense  of  the 
statute.   Attorney  General  Smith  also  pronounced  that  no  private 
contractor  whose  contract  had  been  withheld  under  the  law  could 
challenge  it.   Accordingly,  he  indicated  that  all  federal 
contracting  officials  would  be  directed  to  disobey  the  statute. 
He  said  that  such  wholesale  disobedience  to  the  law  "will  best 
assure  a  rapid  and  definitive  judicial  resolution  of  these 
constitutional  issues." 

On  December  17,  1984  the  Office  and  Management  and  Budget 
implemented  this  pronouncement,  with  a  directive  to  the  heads  of 
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all  executive  departments  and  agencies.   It  imposed  the  "Action 
Requirements"  that  "Agencies  shall  take  no  action  ...  based  on 
the  [challenged]  provisions." 


The  Constitution  Does  not  Allow 


Executive  Officials  to  take  on  the  Judicial 
Prerogative  of  Striking  Down  Acts  of  Congress 

Under  Marbury  v.  Madison,  5  U.S.  (1  Cranch)  137,  177 
(1803),  "[i]t  is  emphatically  the  province  and  duty  of  the 
judicial  department  to  say  what  the  law  is."   This  means 
that,  in  an  appropriate  case,  the  Judiciary  can  overcome  the 
presumption  of  constitutionality  applicable  to  an  Act  of 
Congress  and  decide  that  it  is  unconstitutional. 

However,  Marbury  v.  Madison  did  not  say  that  it  was  "the 
province  and  duty  of  the  Executive  department  to  say  what  the 
law  is."   It  has  been  one  of  the  bedrock  principles  of  our 
system  that  only  the  Judicial  department  has  that  power.   No 
federal  official  —  not  the  President,  nor  any  subordinate  — 
has  it. 

Yet  now,  the  Justice  Department  has  begun  to  claim  that 
power.   The  Justice  Department  has  begun  arguing  that  "in  the 
case  of  a  conflict  between  the  Constitution  and  a  statute" — 
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meaning,  when  the  Justice  Department  decides  there  is  a 
conflict"  —  that  "the  President's  duty  faithfully  to  execute 
the  laws  requires  him  not  to  observe  a  statute...."   In  other 
words,  now,  when  the  President  does  not  want  to  observe  an 
inconvenient  statute,  all  he  need  do  is  get  a  supportive 
opinion  from  his  Attorney  General,  and  so  long  as  he  can  get 
such  an  opinion,  he  need  not  "observe  [the]  statute." 

This  novel  proposition  equates  the  powers  of  mere 
executive  officials,  with  those  of  the  Judiciary.   It  would 
make  hash  of  the  fundamental  Rule  of  Law  that  binds  executive 
officials  to  obey  duly  enacted  statutes  until  the  Judiciary 
says  otherwise.   As  the  Supreme  Court  has  explained:  ' 

No  man  in  this  country  is  so  high  that  he  is  above 
the  law.   No  officer  of  the  law  may  set  that  law 
at  defiance,  with  impunity.   All  the  officers  of 
the  Government,  from  the  highest  to  the  lowest, 
are  creatures  of  the  law  and  are  bound  to  obey  it. 

United  States  v.  Lee,  100  U.S.  196,  220  (1882). 

The  rule  that  no  executive  official  can  decide  for 

himself  what  laws  he  is  bound  to  obey,  but  must  await 

decisions  of  the  Judiciary  and  until  then  must  obey  the  laws, 

has  deep  roots  in  our  constitutional  history.   During  the 

reign  of  absolute  British  monarchs,  the  notion  that  the 

Executive  —  i.e.,  the  King  —  could  decide  for  himself, 

without  a  decision  of  the  courts,  which  laws  should  be 
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obeyed,  was  put  to  the  test.   After  the  Restoration,  King 
James  II  attempted  to  claim  such  authority,  but  the  English 
people  would  no  longer  tolerate  such  a  claim,  and  their 
judicial  system  rejected  it  in  the  historic  Seven  Bishops 
Case  of  1688.-^ 

Shortly  thereafter,  James  II  was  forced  into  exile  in 
the  Glorious  Revolution  of  1689,  and  the  English  Bill  of 
Rights  was  enacted.   The  first  article  of  that  historic 
charter  of  freedom  declared  "That  the  pretended  power  of 
Suspending  of  Laws,  or  the  Execution  of  Laws  by  Regal 
Authority,  without  Consent  of  Parliament  is  Illegal."—'^ 
•Scholars  have  concluded  that  the  "faithful  execution"  clause 
of  our  Constitution  is  a  mirror  of  the  English  Bill  of 
Rights'  "abolition  of  the  suspending  power"— ''^,  that  is,  the 
abolition  of  what  the  English  Bill  of  Rights  had  called  "the 
pretended  [Royal]  power  of  Suspending  ...  the  Execution  of 
Laws . " 


_5/12  How.  St.  Tr.  183,  377  (1688).   In  that  case,  English  bishops 

who  rejected  King  James  II's  claim  of  authority  were  tried  for 

seditious  libel.  Two  Judges  of  the  King's  Bench  rejected  the 

King's  claim,  and  the  jury  so  found,  acquitting  the  defendants. 

6/W.  &  M.,  Sess.  2,  c.  2  (1689). 

J7/   Reinstein,  An  Early  View  of  Executive  Powers  and  Privileges: 
Trial  of  Smith  and  Ogden,  2  Hastings  Con  L.  Quart.  309,  321 
(1975)?  see  Stewart,  The  Trial  of  the  Seven  Bishops,  Cal.  St. 
Bar.  J.  Feb.  1980,  at  70  (account  of  case). 
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In  fact,  the  Constitutional  Convention  in  1787  expressly 
rejected  the  attempt  to  re-introduce  some  power  for  the 
President  to  decide  to  suspend  the  execution  of  laws. — ' 
Instead,  the  Framers  imposed  on  the  President  the  duty  "to 
take  care  that  the  Laws  be  faithfully  executed." 

There  is  not  a  shred  of  support  in  the  records  of  the 
Constitutional  Convention,  or  the  history  we  have  described, - 
to  support  the  Justice  Department's  argument,  that  the 
"faithful  execution"  clause  was  intended  to  allow  the 
President  the  have  the  power  of  the  Judiciary  —  to  decide 
for  himself  whether  he  considered  laws  unconstitutional,  and 
if  he  felt  so,  to  refuse  to  obey  them.   That  view  of 
Executive  supremacy  over  the  laws  runs  contrary  both  to  the 
historic  derivation  of  the  "faithful  execution"  clause,  and 
to  the  Constitutional  Convention's  stated  decisions. 

If  the  Framers  had  intended  to  give  the  President  any 
such  awesome  power  of  deciding  the  constitutionality  of  laws 
as  they  gave  to  the  Judiciary,  there  surely  would  be  a  clear 
record  of  it.   Yet  Alexander  Hamilton,  who  discussed  in 


J/    A  proposal  was  made  in  the  constitutional  convention  "that 
the  national  executive  have  a  power  to  suspend  any  legislative 

act  "   The  Convention  rejected  the  proposal,  after  Elbridge 

Gerry  observed  "that  the  power  of  suspending  might  do  all  the 
mischief  dreaded  from  the  nevative  of  useful  laws  [i.e.,  the 
President's  veto],  without  answering  the  salutary  purpose  of 
checking  unjust  or  unwise  ones."   IV  J.  Elliott,  Debates  in  the 
Federal  Convention  (2d  ed .  1836). 
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detail  the  authority  of  the  Judiciary  to  decide  the 
constitutionality  of  laws,  provided  no  such  discussion  of  the 
supposedly  equivalent  Presidential  power. 

Any  possible  doubt  about  the  matter,  if  there  could  be 
any,  was  resolved  in  the  historic  case  of  Kendall  v.  United 
States,  37  U.S.  912  Pet.)  524  (1838).   There,  a  Cabinet 
Member  claimed  that  because  he  was  subject  to  the  President, 
who,  in  turn,  supposedly  derived  a  vast  power  from  the 
"faithful  execution"  clause,  he  was  not  bound  by  the  laws. 

The  Supreme  Court  utterly  rejected  any  such  argument  of 
Executive  supremacy.   The  Supreme  Court  said  that  "to 
contend,  that  the  obligation  imposed  on  the  President  to  see 
the  laws  faithfully  executed,  implies  a  power  to  forbid  their 
execution,  is  a  novel  construction  of  the  constitution,  and 
entirely  inadmissible."—'   That  Court  harkened  directly  back 
to  the  classic  language  of  the  English  Bill  of  Rights,  and 
the  Framers  in  the  Constitutional  Convention,  in  rejecting 
Executive  power  to  "forbid  [the]  execution"  of  the  laws. 

In  rejecting  the  Executive's  argument,  the  Court 
explained  that  the  effect  of  such  power  would  be  the 


vesting  in  the  President  [of]  a  dispensing  power, 
which  has  no  countenance  for  its  support,  in  any 


9/38  U.S.  at  613. 
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part  of  the  constitution;  [such  an  argument  is] 
asserting  a  principle,  which,  if  carried  out  in 
its  results,  to  all  cases  falling  within  it,  would 
be  clothing  the  President  with  a  power  entirely  to 
control  the  legislation  of  Congress,  and  paralyze 
the  administration  of  justice. 

38  U.S.  at  613  (emphasis  supplied)  .—-^ 


0MB' s  Directive  Is  a  Nationwide,  Government-Wide 
Instruction  Not  to  Obey  the  Law  —  not  a  "Test  Case" 

In  most  situations,  the  proper  course  for  the  President, 
or  an  executive  official,  to  obtain  from  the  Judiciary  a 
decision  on  the  constitutionality  of  a  law,  is  to  await  the 
action  of  an  aggrieved  individual  to  file  a  proper  lawsuit 
against  the  government  or  otherwise,  and  for  the  Department 
of  Justice  to  defend  the  Act  of  Congress.   Then,  if  the 


10/A  similar  early  ruling  in  United  States  v.  Smith  and  Ogden,  27 
F.  Cas.  1192,  1230  (C.C.D.N.Y.  1806),  proclaimed: 

The  President  of  the  United  States  cannot  control 
the  statute,  nor  dispense  with  its  execution,  and 
still  less  can  he  authorize  a  person  to  do  what 
the  law  forbids.   If  he  could,  it  would  render  the 
execution  of  trhe  lawsdependent  on  his  will  and 
pleasure;  which  is  a  doctrine  that  ...  will  not 
meet  with  any  supporters  in  our  government. 

The  court  summed  up: 


In  this  particular,  the  law  is  paramount.   Who  has 
dominion  over  it?   None  but  the  legislature.... 

Id. 
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Judiciary  decides  against  the  defense  made  of  the  Act,  and 
strikes  the  Act  down,  the  presumption  of  constitutionality 
has  ended,  and  the  official  is  no  longer  bound  by  the  law. 

On  rare  occasions,  where  the  President  believes  that  the 
Act  of  Congress  invades  his  constitutional  powers,  the 
Department  of  Justice  has  wished  not  to  defend  the  Act  in  the 
views  it  expresses  to  the  courts,  but  to  attack  the  Act.   We 
have  grave  doubts  about  the  way  the  Justice  Department's 
pursuit  of  such  a  course  .-ii/   yet  even  on  those  rare 
occasions,  the  context  has  usually  not  been  one  of 
disobedience  to  the  Act  of  Congress.   Rather,  the  sound 
course  has  been  for  the  President  or  executive  official  to 
obey  the  law,  and  to  present  his  views  to  the  Judiciary. 
Then,  if  —  and  only  if  —  the  Judiciary  pierces  the 
presumption  of  constitutionality  which  binds  the  executive 
official,  and  declares  the  law  unconstitutional,  is  the 
President  then  freed  from  the  binding  nature  of  the  law. 


11 /We  have  considerable  doubt  as  to  the  wisdom  and  propriety  of 
such  presentations  of  views.   Among  other  reasons,  it  is  too  easy 
for  the  Executive,  as  discussed  below,  to  seek  to  aggrandize  its 
powers;  to  give  too  little  heed  to  presumption  of 
constitutionality;  to  give  vent  to  political  will  rather  than 
concern  for  the  Constitution;  and  to  place  a  burden  on  the 
Congress  to  intervene  in  court  cases  and  litigate,  when  that 
burden  more  appropriately  should  be  shouldered  by  the  Department 
of  Justice.   However,  that  is  a  matter  to  be  discussed  at  another 
time.   The  subject  of  this  hearing  is  not  a  mere  presentation  of 
views  to  the  court  by  the  Executive,  but  an  order  from  0MB  not  to 
obey  the  law. 
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For  example,  in  Immigration  and  Naturalization  Service 
V.  Chadha,  103  S.  Ct.  2764  (1983),  the  Executive  Branch  took 
the  view  that  the  legislative  veto  in  the  Immigration  and 
Nationality  Act  was  unconstitutional.   However,  that  did  not 
lead  the  Justice  Department,  which  has  responsibility  for 
that  law,  to  refuse  to  obey  it.   On  the  contrary,  the  Justice 
Department,  through  its  Board  of  Immigration  Appeals,  "held 
that  it  had  'no  power  to  declare  unconstitutional  an  act  of 
Congress,'"  id.  at  2772. 

The  Department  of  Justice  obeyed  the  legislative  veto  of 
Mr.  Chadha's  request  for  citizenship.   Understanding  its 
duty,  it  carried  out  the  law  even  while  presenting  its  views 
to  the  Judiciary  that  the  law  was  unconstitutional.   The 
courts  had  no  difficulty  resolving  the  case  on  this  basis. 
They  ultimately  ruled  that  the  legislative  veto  was 
unconstitutional.   Only  after  the  courts  had  so  ruled,  was 
the  Justice  Department  released  from  the  binding  presumption 
of  constitionality  —  and  only  then  did  it  cease  obeying  the 
statute. 

Most  of  the  examples  mentioned  by  the  Justice  Department 

12/ 
to  justify  its  action  fall  into  this  pattern  .-=-=■'   It  mentions 


12/  United  States  v.  Lovett,  328  U.S.  303  ( 1946) (executive  obeys 
funding  cut-off  and  refuses  to  pay  employee  Lovett;  Justice 
Department  meanwhile  presents  its  view  to  the  courts  that  the 
funding  cut-off  was  unconstitutional;  court  agrees  and  releases 
(footnote  continued) 
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three  disputes  in  the  1950s  and  1960s  over  provisions  for 
"committee  vetos,"  similar  to  legislative  vetoes.   Yet  in 
two.  Presidents  Kennedy  and  Johnson  found  ways  to  express 
their  views,  without  taking  up  the  doctrine  of  Executive 
showing  their  displeasure  —  a  method  similar  to  the 
expression  of  views  to  the  Judiciary  in  Chadha.   They 
testified  against  the  laws  at  Congressional  hearings.   They 
declined  to  exercise  some  discretionary  authority  to  avoid  a 
clash.   But  they  did  not  put  forth  the  menacing  doctrine 
stated  here  by  the  Justice  Department  —  that  it  can  decide, 
like  the  Judiciary,  what  laws  are  unconstitutional,  and  thus 
which  laws  the  President  need  not  obey.-i^' 

The  Justice  Department  cites  an  aberrational  view  taken 
during  President  Eisenhower's  years  —  a  temporary  assertion 
that  certain  provisions  could  "be  regarded  as  invalid  by  the 


executive  from  cut-off ) ;  Buckley  v.  Valeo,  424  U.S.  1 
( 1976) (Federal  Election  Commission  carries  out  its  statute; 
Justice  Department  meanwhile  presents  its  view  to  the  courts  that 
certain  provisions  of  the  statute  were  unconstitution;  court 
agreed  and  struck  those  down,  while  retroactively  validating  pre- 
decision  acts  of  the  Commission). 

13/  Public  Papers  of  the  Presidents;  John  F.  Kennedy  6 
( 1963) (construing  a  provision  narrowly  as  a  Congressional 
"request  for  information");  Public  Papers  of  the  Presidents; 
Lyndon  B.  Johnson,  104,  1250  ( 1963-64 ) (opposition  to  committee 
vetos).   The  full  story  of  such  disputes  was  discussed  in 
hearings  under  the  notable  chairmanship  of  Senator  Sam  Ervin, 
subsequently  chairman  of  the  Watergate  Committee.   See  Separation 
of  Powers;  Hearings  Before  the  Subcomm.  on  Separation  of  Powers 
of  the  Senate  Comm.  on  the  Judiciary,  90th  Cong.,  1st  Sess. 
(1967). 
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Executive  Branch."—'   This  example  proves  peculiarly  well 
the  reasons  against  any  such  assertion  of  power  for  the  the 
full  story  is  quite  another  matter.   For  one  thing,  President 
Eisenhower  swiftly  compromised  with  the  Congress  on  this 
issue,  avoiding  an  outright  clash.-i^'^ 

But  more  important,  their  example  shows  where  such 
assertions  of  Executive  supremacy  lead.   For  having  tasted 
the  fruit  of  such  unbridled  power,  the  White  House  resorted 
to  it  again,  in  1960,  as  a  means  of  covering  up  scandal  in  a 


14/  Public  Papers  of  the  Presidents;  Dwight  D.  Eisenhower,  689 
(1955). 

15/  As  the  committee  veto  dispute  continued.  Congress  passed  a 
bill  with  another  such  provision.   The  bill  said  that  contracts 
for  family  housing  at  military  installations  would  not  be  entered 
into  until  the  Defense  Department  "has  come  into  agreement  with 
the  Armed  Services  Committees."   (Section  219  of  H.R.  9893,  84th 
Cong. ,  2d  Sess.  (1956) ) . 

President  Eisenhower  vetoed  the  bill,  but  indicated  that  an 
alternative  procedure  would  be  acceptable.   (Message  from  the 
President  of  the  United  States  Returning  Without  Approval  the 
Bill  (H.R.  9893)  ...,  H.R.  Doc.  No.  450,  84th  Cong.,  2d  Sess.  2 
(1956). 

Congress  then  reenacted  the  bill,  with  a  provision  saying 
that  such  contracts  would  not  be  entered  until  the  Defense 
Department  "has  submitted  to  the  Armed  Services  Committees  ...  a 
written  reort  . . . ;  and  a  one  hundred  and  eighty-day  period  has 
elapsed  ...  or  the  committees  have  advised  the  Secretary  of 
Defense  ,  in  writing,  that  there  are  no  further  questions." 
Section  419  of  H.R.  12270,  84th  Cong.,  2d  Sess.  (1956),  as 
enacted.  Pub.  L.  No.  84-968,  70  Stat.  991,  1018-19. 

Then,  President  Eisenhower  conceded  and  signed  this  bill 
without  objection,  and  the  controversy  ended. 

If  this  is  the  Justice  Department's  precedent  for  an  0MB 
directive  for  nationwide  disobedience  to  the  Competition  in 
Contracting  Act,  it  is  resorting  to  far-fetched  analogies  indeed. 
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Latin  American  loan  program.   Congress  had  insisted  on  the 
release  of  documents  being  covered  up,  by  providing  by 
statute  that  if  the  key  documents  were  not  released,  funds 
for  the  program  would  be  cut  off.   The  White  House  refused  to 
release  the  documents,  and  refused  to  obey  the  law,  claiming 
it  was  not  bound  to.—'   It  obtained  an  opinion  of  the 
Attorney  General  to  back  it  up. 

As  Clark  Mollenhoff,  the  respected  investigative 
reporter  who  looked  into  the  matter,  described.  Congressional 
hearings  were  then  held  which  "revealed  malodourous  details 
of  incompetence,  conflicts  of  interest  laxity,  and  illegal 
diversion  of  funds."— ■^   The  White  House  was  so  embarrassed 
at  this  that  the  new  President  —  President  Kennedy  — 
abandoned  the  previous  position  and  released  the 
documents  .-i^' 

That  eliminates  the  claim  that  Presidents  can  issue 
general  instructions  not  to  obey  the  law.   What  it  leaves  are 
the  truly  rare  situations  that  arise  perhaps  once  in  a  score 
of  years,  if  not  even  less  often  than  that,  when  there  is  a 


16/  Public  Papers  of  the  President  Dwight  D.  Eisenhower  881 
(196071 

17/R.  Berger,  Executive  Privilegel6;  A  Constitutional  Myth  240 
1X974),  citing  Clark  Mollenhoff,  Washington  Cover-Up  lB4,~187-89 
(1962) . 

W  1^ 
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challenged  Act  of  Congress  but  no  prospect  whatsoever  for  a 
ruling  by  the  Judiciary  on  it  unless  the  President  breaks  the 
law.   In  these  rarest  of  situations,  the  law  has  been  broken 
to  create  individual,  narrowly  focused  test  cases  of  the  law. 

For  example,  twice  Presidents  have  tried  to  fire  quasi- 
judicial  officers  despite  statutes  protecting  their 
independence.   The  only  way  to  have  a  test  case  of  such  a 
statute  is  to  fire  such  an  official.   In  the  1930s,  one  such 
case  occurred,  and  in  the  1950s,  another  such  case 
occurred.   The  Supreme  Court  upheld  both  laws  and  rejected 
both  firings.—/ 

Obviously,  a  situation  where  the  President  must  break  a 
statute,  in  order  to  test  it,  is  a  highly  regrettable 
spectacle  and  dangerous  for  the  Rule  of  Law.   Fortunately,  it 
is  virtually  never  necessary,  and  it  has  some  clearly  visible 
delineations.   The  particular  law  must  be  one  which  everyone 
agrees  cannot  be  tested  any  other  way.   The  particular  test 
example  must  be  one  specific,  isolated  incident,  the  results 


19/  Humphrey's  Executor  v.  United  States,  295  U.S.  602  (1935); 
Wiener  v.  United  States,  357  U.S.  349  (1958).   Also,  Presidents 
have  sought  to  test  laws  protecting  the  tenure  of  the  Secretary 
of  War  —  the  dispute  which  led  to  the  impeachment  trial  of 
Andrew  Johnson  --  and  a  patronage  employee,  a  local  postmaster  -- 
the  dispute  which  led  to  Myers  v.  United  States,  272  U.S.  52 
(1926).   The  Justice  Department  has  come  up  with  no  more  examples 
of  test  cases  than  this,  in  looking  over  two  hundred  years  of  the 
resolution  of  constitutional  issues. 
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of  which  can  be  dealt  with  in  a  single  case.   The  public 
should  at  all  times  be  protected  from  the  alien  and 
frightening  prospect  of  the  Executive  branch  declaring  itself 
not  to  be  bound  by  the  law,  by  executive  officials  continue 
to  obey  the  laws  during  the  test  case. 

There  is  no  comparison  between  such  narrowly  defined 
test  cases,  and  the  situation  here.   Here  the  Office  of 
Management  and  Budget  has  used  its  awesome  powers  to  issue  a 
sweeping,  nationwide  instruction  to  all  contracting  officers 
not  to  obey  the  law.   The  instruction  will  affect, 
simultaneously,  many  billions  of  dollars  of  procurements. 
The  number  of  contractors  affected  will  number  in  the 
hundreds,  if  not  thousands. 

Moreover,  there  is  absolutely  no  basis  for  the 
contention  that  this  is  the  only  way  to  test  the  statute.   In 
fact,  this  statute  could  easily  have  been  tested  in  the 
normal  way.   The  statute  stops  for  a  time  the  award  of  a 
contract  to  a  particular  contractor,  while  the  GAO  decides  a 
bid  protest.   Obviously,  that  contractor  can  go  to  court  and, 
in  a  proper  case,  test  the  statute.   The  Justice  Department 
never  even  waited  to  see  if  a  contractor  would  do  so.   Yet  in 
the  very  first  confrontation  —  the  one  in  federal  court  in 
California  --  the  contractor  aggrieved  by  the  statute  has 
gone  to  court.   Rather  than  asserting  the  incredible  doctrine 
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of  Executive  supremacy,  the  Justice  Department  could  have 
gotten  the  court  case  it  desires  just  by  obeying  the  statute 
and  letting  such  a  contractor  sue. 

The  fact  of  the  matter  is  that  the  Justice  Department's 
claim  —  that  this  0MB  directive  was  the  only  way  to  test  the 
statute  —  is  a  mere  fig  leaf  covering  the  assertion  of  the 
doctrine  of  Executive  supremacy.   Having  now  made  the 
grandiose  assertion  that  when  the  President  does  not  want  to 
obey  a  statute,  he  does  not  have  to,  the  Justice  Department 
can  be  expected  to  attempt  to  enlarge  the  precedent  whenever 
it  does  not  like  a  statute. 

Where  will  the  Claimed  Executive  Power  Lead? 

The  consequences  of  this  doctrine  must  not  be 
underestimated.   It  is  one  thing  to  have  the  fate  of  statutes 
decided  by  the  Judiciary  —  by  an  independent  group  of 
jurists,  not  personally  interested  in  any  case  nor  tied  to 
the  parties,  confined  by  procedure  and  precedent,  and  subject 
to  the  traditions  established  by  two  centuries.   Moreover,  in 
judicial  cases,  before  there  is  any  decision,  those 
supporting  the  Act  of  Congress  will,  hopefully,  have  the 
opportunity  to  present  all  possible  arguments  in  its  favor, 
and  have  them  weighed  neutrally  and  with  the  option  of 
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appeal. 

It  is  quite  another  thing  for  the  fate  of  statutes  to 
rest  in  the  hands  of  the  Attorney  General.   He  is  generally  a 
political  associate  of  the  President,  placed  in  that  position 
because  he  is  expected  to  be  supportive,  and  capable  of  being 
removed  at  any  time  if  he  is  not.   He  shares  the  ideological 
bent  of  the  particular  Administration  rather  than  the  long- 
term  precedents  which  control  the  courts.   Moreover,  he  need 
not  hear  from  the  affected  individuals,  the  supporters  of  the 
law  in  Congress,  scholars,  or  anyone  else  other  than  the 
internal  bureaus  of  the  Department  of  Justice,  with  their  own 
agendas,  before  making  a  decision. 

For  these  reasons,  the  Rule  of  Law  indicates  that  this 
Committee  should  reject  the  doctrine  of  Executive  supremacy, 
and  should  refuse  to  recognize  as  legitimate  the  0MB 
directive  instructing  the  procuring  officers  of  the 
government  not  to  obey  the  law. 

Mr.  TiEFER.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. I  will  touch  briefly  on  what  the  sequence  of  events  was  con- 
cerning the  Competition  in  Contracting  Act,  and  then  on  what  the 
controversy  before  this  committee  is  concerning  the  new  assertions 
of  power  by  the  Justice  Department  and  the  0MB. 

Last  May,  this  committee  reported  the  Competition  in  Contract- 
ing Act,  which  was  subsequently  enacted  by  the  Congress.  The 
problem  that  the  committee  faced  was  that  over  $100  billion  a  year 
in  procurement  was  occurring  noncompetitively,  much  of  it  by  sole- 
source  methods  at  exorbitant  prices. 

As  part  of  a  coordinated  effort  to  reduce  this  level  of  noncompeti- 
tive procurement,  the  committee  provided  for  a  strengthening  of 
the  GAO's  bid  protest  system.  And  specifically,  it  said  that  when 
an  award  of  a  contract  is  challenged  as  illegal,  the  contracting  offi- 
cer should  not  go  ahead  with  the  award  of  the  contract  until  the 
GAO  can  make  a  recommendation. 

Even  with  that  limited  constraint  that  the  act  imposed  on  con- 
tracting officers,  the  act  left  a  waiver  provision.  If  the  agency 
makes  a  finding  that  it  is  urgent  and  compelling  to  go  ahead,  it  can 
still  go  ahead  with  the  contract.  That  is  what  the  Competition  in 
Contracting  Act  says. 

Now  the  Justice  Department,  following  the  instructions  of  the 
President,  declared  this  provision  unconstitutional.  And  the  Office 
of  Management  and  Budget  then  said  that  since  the  Justice  De- 
partment had  declared  it  unconstitutional,  no  one  should  follow  it. 
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Let  me  address  the  specific  powers  now  being  claimed  by  the  Jus- 
tice Department  and  0MB.  The  Justice  Department  claims  here 
today  that:  "In  case  of  a  conflict  between  the  Constitution  and  a 
statute,  the  President's  duty  faithfully  to  execute  the  laws  requires 
him  not  to  observe  the  statute." 

Now  what  that  means  is  that  when  the  Justice  Department  de- 
cides that  there  is  a  conflict  between  the  Constitution  and  the  stat- 
ute, the  President  and  his  subordinates  will  not  obey  it — will  not 
obey  the  law. 

In  other  words,  when  the  President  does  not  want  to  observe  an 
inconvenient  law,  all  he  needs  is  an  opinon  from  his  Justice  De- 
partment, and  he  no  longer  needs  to  obey  the  law. 

The  Office  of  Management  and  Budget  has  now  claimed  the 
power  to  tell  executive  officials  not  to  obey  the  law,  in  advance  of 
any  decisions.  The  0MB  has  claimed  the  binding  power  in  its  De- 
cember 17  directive  to  impose  what  it  called  action  requirements. 
And  the  action  requirement  is:  "That  the  agency  shall  take  no 
action  based  on  the  challenged  provisions." 

The  Justice  Department  decides,  the  0MB  implements,  and  the 
statute  is  nullified.  These  new  powers  are  completely  at  odds  with 
the  constitutional  framework  under  which  this  Government  has  op- 
erated for  200  years. 

In  1803,  Chief  Justice  Marshall  in  Marbury  v.  Madison  declared 
that:  "It  is  emphatically  the  province  and  duty  of  the  judicial  de- 
partment to  say  what  the  law  is."  He  did  not  say  that  it  was  the 
province  and  duty  of  the  executive  department  to  say  what  the  law 
is. 

It  has  been  one  of  the  bedrock  principles  of  the  law  since  then 
that  only  the  judicial  department  has  that  power  to  declare  stat- 
utes invalid.  No  Federal  official,  not  the  President  or  any  subordi- 
nate can  pierce  the  presumption  of  constitutionality  that  surrounds 
an  act  of  Congress. 

This  bedrock  proposition  that  all  executive  officials  must  obey 
the  law  until  a  court  says  otherwise  has  been  repeatedly  expressed. 
The  Supreme  Court  said  in  United  States  v.  Lee: 

No  man  in  this  country  is  so  high  that  he  is  above  the  law.  No  officer  of  the  law 
may  set  that  law  at  defiance  with  impunity.  All  of  the  officers  of  the  government 
from  the  highest  to  the  lowest  are  creatures  of  the  law  and  are  bound  to  obey  it. 

The  Constitution  incorporates  the  specific  command  in  the  faith- 
ful execution  clause  that  says  that  the  President  shall  "take  care 
that  the  laws  be  faithfully  executed." 

We  address  in  our  written  statement  in  some  detail  the  back- 
ground of  that  clause  which  has  no  basis  for  an  assertion  that  the 
President  can  override  statutes.  And  the  Supreme  Court  has  specif- 
ically said  so. 

In  Kendall  v.  United  States  when  the  executive  made  the  claim 
of  executive  supremacy  of  the  type  that  it  is  making  here,  the  Su- 
preme Court  said: 

To  contend  that  the  obligation  imposed  on  the  President  to  see  that  the  law  is 
faithfully  executed  implies  a  power  to  forbid  their  execution  is  a  novel  construction 
of  the  Constitution  and  entirely  inadmissible. 

It  went  on  to  say  that,  "Vesting  in  the  President  a  dispensing 
power  has  no  countenance  for  support  in  any  part  of  the  Constitu- 
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tion."  And  it  pointed  to  the  obvious  consequence  of  such  a  power. 
"It  would  be  clothing  the  President  with  a  power  entirely  to  con- 
trol the  legislation  of  Congress  and  paralyze  the  administration  of 
justice." 

Now  what  is  outrageous  here  is  not  that  the  Justice  Department 
is  asserting  the  view  that  an  act  of  Congress  is  unconstitutional. 
They  have  presented  such  views  to  the  court  before,  just  like  they 
occasionally  present  to  the  committees  of  Congress  the  views  that 
statutes  should  not  be  enacted  or  should  be  repealed. 

What  is  not  outrageous  is  even  if  they  had  set  up  a  test  case — 
although  we  have  grave  doubts  about  the  appropriateness  of  set- 
ting up  a  test  case — but  if  we  were  dealing  with  a  notion  that  one 
official  had  to  be  fired  or  one  contract  had  to  be  awarded  because 
there  was  no  other  way  to  test  the  statute,  that  would  be  a  sepa- 
rate question.  We  do  not  have  that  here  today. 

What  we  have  is  the  assertion  that  the  Justice  Department  has 
already  decided  that  the  statute  is  unconstitutional,  and  the  0MB 
has  already  acted  in  advance  of  any  court  ruling  to  instruct  all  of 
the  contracting  officers  handling  billions  and  billions  of  dollars  of 
procurement  throughout  the  Government  that  they  do  not  have  to 
obey  the  law. 

Thank  you,  Mr.  Chairman. 

Mr.  Brooks.  Thank  you  very  much  for  a  delightful  analysis  of  a 
history  that  goes  back  to  1688,  almost  three  centuries  of  freedom 
from  dictatorship.  The  Anglo-American  political  policies  have  tried 
to  maintain  this  freedom  for  elected  officials  and  representatives  of 
the  people  not  for  the  monarchy. 

I  have  a  few  questions,  and  you  can  handle  them  jointly  or  any 
way  you  see  fit,  Mr.  Tiefer. 

Would  you  respond  to  the  assertions  made  by  the  Justice  Depart- 
ment that  their  advice  to  ignore  the  law  will  result  in  a  more  rapid 
judicial  resolution  of  these  issues? 

Mr.  Tiefer.  Mr.  Chairman,  that  assertion  is  without  merit. 

Had  the  executive  branch  obeyed  the  law,  they  were  sure  to  get 
a  test  case.  The  situation  that  the  Competition  in  Contracting  Act 
sets  out  is  that  a  contract  which  was  going  to  be  awarded  to  a  par- 
ticular contractor  is  stayed  for  a  period  of  time. 

Those  contractors  have  their  lawyers.  Those  contractors  go  to 
court  to  sue  on  a  regular  basis.  It  was  a  certainty  that  if  a  $100 
million  contract  was  being  withheld,  or  a  $50  million  contract  was 
being  withheld,  that  they  were  going  to  go  to  court  to  challenge  the 
law. 

Now,  the  Justice  Department  has  bollixed  the  situation  up  by 
this  nationwide  order  not  to  obey  the  statute,  which  means  that 
even  if  we  have  a  judicial  decision  in  one  district,  we  do  not  know 
what  the  situation  is  going  to  be  in  the  rest  of  the  country. 

The  fact  that  you  could  have  gotten  a  test  case  has  been  further 
clarified  by  the  fact  that  in  the  particular  Lear-Siegler  situation 
that  was  previously  mentioned,  the  case  that  is  now  going  on  in 
California,  the  contractor  whose  contract  is  being  stayed  has  done 
exactly  what  I  just  said. 

He  has  gotten  his  lawyers,  and  his  lawyers  are  going  to  court. 
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Mr.  Brooks.  What  is  your  view  of  0MB  Director  Stockman's  as- 
sertion that  he  has  the  authority  to  order  Federal  officials  to  vio- 
late the  Competition  Act? 

Mr.  TiEFER.  The  Office  of  Management  and  Budget  was  created 
by  an  act  of  Congress  in  1921.  That  is  when  the  Bureau  of  the 
Budget  was  created.  Since  then  there  have  been  statutes  amending 
its  basic  charter. 

The  Office  of  Management  and  Budget  has  the  powers  that  Con- 
gress gives  it.  If  there  was  a  provision  in  title  31  of  the  United 
States  Code  that  gave  it  this  power,  we  would  have  heard  about  it. 
If  there  was  a  previous  instance  in  which  they  had  issued  one  of 
these  sweeping  orders,  a  nationwide  declaration  that  the  law  was 
not  to  be  followed,  we  would  have  seen  that  order. 

Let  me  give  a  particular  example  of  the  fact  that  OMB's  powers 
are  confined  to  its  charter. 

In  1973  and  1974,  this  committee  faced  the  situation  that  0MB 
was  claiming  that  it  did  not  have  to  testify  before  Congress;  it  did 
not  have  to  respond  to  demands  for  information  from  Congress. 

You,  Mr.  Brooks,  introduced  a  statute  that  was  going  to  abolish 
0MB  temporarily  and  then  re-create  it,  hopefully  in  a  form  that 
would  be  more  responsive  to  congressional  requests  for  informa- 
tion. 

Hearings  were  held  before  this  committee,  entitled  "Confirma- 
tion of  the  Director  and  Deputy  Director  of  the  Office  of  Manage- 
ment and  Budget."  The  bill  that  you  introduced  with  modifications 
was  passed  by  the  two  Houses;  President  Ford  vetoed  it;  but  a  new 
version  was  then  passed  and  signed  by  the  President,  which  specifi- 
cally provided  for  the  first  time  that  the  Director  and  Deputy  Di- 
rector of  0MB  would  have  to  be  confirmed  by  the  Congress,  implic- 
itly meaning  they  would  also  have  to  respond  to  requests  for  infor- 
mation. 

That  is  why  the  Director  of  the  0MB  and  the  Deputy  Director  of 
0MB  were  here  today,  because  their  powers  are  described  by  the 
law  written  by  the  Congress. 

Mr.  Brooks.  The  President  appreciates  your  research  of  that 
effort  of  ours  some  10  or  11  years  ago.  We  were  just  assuring  that 
this  Government  remains  responsive  to  the  people.  You  can  see  the 
necessity. 

Mr.  TiEFER.  Very  clearly. 

Mr.  Brooks.  The  President  claims  that  he  has  the  power  to  uni- 
laterally declare  a  portion  of  a  public  law  unconstitutional  and 
refuse  to  enforce  it.  Left  unchallenged,  how  could  this  newfound 
power  be  used? 

Mr.  TiEFER.  Let  me  give  some  examples  of  the  unlimited  bounds 
of  this  power. 

The  new  Attorney  General,  Edwin  Meese,  it  is  safe  to  say,  does 
not  like  the  provision  in  the  Ethics  in  Government  Act  providing 
for  the  appointment  of  special  prosecutors. 

The  Justice  Department  has  previously  said  that  it  considers  this 
provision  unconstitutional,  but  it  has  obeyed  the  provision.  Al- 
though it  considered  it  unconstitutional,  it  has  repeatedly  gone  to 
the  courts  and  said,  "Appoint  special  prosecutors."  That  is  why 
there  was  a  special  prosecutor  for  Mr.  Meese. 
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Now,  all  that  he  needs  to  do  is  get  an  opinion  from  the  Justice 
Department  that  the  act  is  unconstitutional,  and  for  the  next  4 
years,  no  matter  what  kind  of  high-level  wrongdoing  there  is,  he 
will  not  have  to  appoint  any  more  special  prosecutors. 

Let  me  give  a  second  example.  The  Office  of  Management  and 
Budget  does  not  like  the  Impoundment  Control  Act,  because  it 
limits  their  ability  to  impound  funds. 

Impoundment  of  funds  are  tested  under  that  statute  by  the  GAO. 

Now,  we  have  already  seen  in  this  particular  case  the  Justice  De- 
partment's views  that  giving  any  sort  of  power  whatsoever  to  the 
GAO  is  unconstitutional. 

Up  until  now,  although  they  had  this  view  about  the  Impound- 
ment Control  Act,  that  it  had  unconstitutional  provisions,  they 
have  obeyed  the  Impoundment  Control  Act  and  have  not  impound- 
ed for  10  years. 

Now,  all  they  need  to  do  is  get  an  opinion  from  the  Department 
of  Justice  that  the  Impoundment  Control  Act  is  unconstitutional, 
and  they  can  start  impounding  again. 

If  they  do  not  like  the  Legal  Services  Corporation,  they  can  im- 
pound its  funding. 

If  they  do  not  like  food  stamps — maybe  even  if  they  do  not  like 
Social  Security  payments,  they  can  impound  those. 

I  could  go  on  to  use  examples,  Mr.  Chairman,  because  the  list  of 
statutes  that  the  executive  branch  does  not  like  is  very  long,  and 
their  ability  to  come  up  with  constitutional  arguments  is  very 
great. 

Mr.  Brooks.  What  did  they  finally  do  to  King  James  II? 

Mr.  TiEFER.  They  kicked  him  off  the  throne  in  the  glorious  revo- 
lution and  passed  the  English  Bill  of  Rights  forbidding  any  further 
actions  such  as  the  ones  he  had  taken. 

Mr.  Brooks.  What  can  Congress  do  to  ensure  that  the  President 
fulfills  his  constitutional  duty  to  faithfully  execute  the  laws? 

Mr.  TiEFER.  Earlier  this  week,  on  Monday,  the  Justice  Depart- 
ment filed  its  views  in  California  that  this  act  is  unconstitutional, 
and,  as  you  know,  Mr.  Chairman,  the  next  day,  at  your  request,  the 
bipartisan  leadership  of  the  House  of  Representatives  agreed  to  go 
to  court  with  you. 

Yesterday,  pursuant  to  those  instructions,  we  filed  our  52-page 
brief  in  court,  in  defense  of  the  act  of  Congress. 

Now,  there  are  further  steps  that  can  be  taken:  The  type  of  steps 
that  were  taken  10  years  ago  when  the  Office  of  Management  and 
Budget  began  asserting  authority  that  did  not  belong  to  it. 

There  is  ultimately  the  power  of  the  purse.  For  example,  one 
could  simply  forbid  the  further  expenditure  of  funds  by  the  Office 
of  Management  and  Budget  to  implement  these  unconstitutional 
actions  that  it  is  taking. 

But  those  steps  remain  for  the  future.  I  think,  for  now,  the  con- 
tracting community  and  the  legal  community  are  looking  to  see 
what  position  this  committee  is  going  to  take  about  the  newly  as- 
serted powers,  and  once  this  committee  has  decided  on  its  position, 
that  will  have  great  weight. 

Mr.  Brooks.  Thank  you. 

Mr.  Horton? 

Mr.  Horton.  Thank  you,  Mr.  Chairman. 
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You  were  here  when  the  Director  of  0MB  testified,  were  you 
not? 

Mr.  TiEFER.  Yes,  Mr.  Horton. 

Mr.  Horton.  When  I  asked  the  question  as  to  whether  or  not 
this  had  occurred  in  the  past,  he  indicated  what  authority  he 
thought  they  had  for  taking  this  type  of  action.  He  thinks  that  the 
Chadha  decision  made  a  difference,  allowing  the  executive  branch 
to  declare  a  number  of  acts  unconstitutional.  Can  you  compare  the 
situation  involved  in  Chadha  with  what  is  involved  here? 

Mr.  TiEFER.  Yes,  Mr.  Horton. 

Let  me  describe  exactly  what  happened  in  that  case. 

In  Chadha,  the  executive  branch  said  that  its  view  was  that  the 
legislative  veto  was  unconstitutional.  This,  by  the  way,  was  a  posi- 
tion that  they  had  gone  back  and  forth  on.  In  1977,  as  Mr.  Brooks 
may  recall,  the  Attorney  General,  who  is  quite  flexible  when  asked 
for  opinions,  said  that  the  legislative  veto  in  the  Reorganization 
Act  was  constitutional. 

This  was  at  a  time  when  Mr.  Brooks  was  saying  it  was  not.  Mr. 
Brooks'  views  prevailed  in  the  end.  Now,  they  have  turned  around 
and  said,  "Mr.  Brooks,  after  the  decision  confirming  his  views,  is 
writing  legislative  vetoes  into  the  law." 

Be  that  as  it  may.  The  Justice  Department,  although  it  took  the 
view  that  the  legislative  veto  was  unconstitutional,  obeyed  the  leg- 
islative veto.  The  legislative  veto  in  that  case  said  Mr.  Chadha  was 
not  to  be  allowed  citizenship.  He  was  a  deportable  alien.  Congress 
vetoed  the  INS  proposal  giving  him  citizenship. 

The  Board  of  Immigration  Appeals  said,  "We  have  no  power  to 
declare  an  act  of  Congress  unconstitutional.  We  will  obey  it." 

Then,  Mr.  Chadha  went  to  court;  the  Justice  Department  pre- 
sented its  views;  the  Supreme  Court  reached  its  verdict;  and  only 
after  the  Supreme  Court  said  that  the  law  was  invalid  did  the  Jus- 
tice Department  then  say,  "Now,  we  are  released  from  the  binding 
effect  of  the  act;  now,  we  can  grant  citizenship." 

Mr.  Horton.  Is  that  authority  for  them  to  take  the  action  that 
they  took  in  this  instance — which  had  not  been  taken  before — in 
declaring  a  portion  of  a  bill  that  was  signed  into  law  by  the  Presi- 
dent unconstitutional? 

Mr.  TiEFER.  No,  sir,  it  is  not.  It  is  authority  for  exactly  the  oppo- 
site. They  should  obey  the  law  until  a  court  of  competent  jurisdic- 
tion has  said  otherwise. 

Mr.  Horton.  Well,  let  me  ask  you,  from  your  experience  and 
your  study,  can  you  tell  us  whether  or  not  there  has  ever  been  an- 
other instance  in  which  the  Attorney  General  has  declared  an  act 
unconstitutional,  or  portions  thereof  unconstitutional,  and  directed 
that  administrative  agencies  not  comply? 

Mr.  TiEFER.  There  have  been  isolated  instances,  usually  of  the 
test  case  model  that  I  just  stated,  where  the  only  way  to  test  a  law 
is  to  fire  one  person,  and  thereby  set  up  a  test  in  court. 

There  has  never  been  a  directive  like  this  throughout  the  Gov- 
ernment from  0MB  that  tens  of  billions  of  dollars  are  going  to  be 
procured  in  violation  of  the  statute. 

In  fact,  when  the  Justice  Department  gave  a  list  of  the  examples 
that  it  considered  precedents  for  what  it  was  doing  here  to  Chair- 
man Rodino  of  the  Committee  on  the  Judiciary,  it  cited  the  League 
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of  Women  Voters  case  where  the  Attorney  General  had  written  a 
letter  to  the  Congress. 

Let  me  quote  the  Attorney  General's  letter:  "Reasonable  argu- 
ments cannot  be  advanced  to  defend  the  challenged  statute." 

That  is  the  position  he  is  taking  on  this  statute  as  well:  that  no 
reasoned  arguments  can  be  advanced  to  defend  this  statute. 

In  that  case,  the  Congress  went  to  court;  it  not  only  advanced 
reasoned  arguments  for  the  statute,  the  court  dismissed  the  chal- 
lenge. That  is,  the  court  saw,  not  just  that  there  was  something  to 
say  in  defense;  it  saw  the  defense  was  overwhelming;  and  what  the 
court  said  in  that  case,  which  is  cited  by  the  Justice  Department  as 
a  precedent — this  is  League  of  Women  Voters  v.  California,  49  F. 
Supp.  at  521: 

"This  suit  is  flavored  by  a  sub  silentio  prayer  by  the  Executive 
Branch  for  action  by  the  Judicial  Branch  that  it  cannot  take 
itself." 

The  court  meant  that  the  executive  branch  cannot  take  itself 
action  to  decide  an  act  of  Congress  is  invalid.  The  example  they 
cite  is  the  judicial  ruling  to  the  opposite  effect. 

Mr.  HoRTON.  What  I  am  trying  to  determine  is  whether  or  not 
this  is  a  new  step  taken  by  the  Attorney  General,  and  whether  or 
not  there  are  constitutional  decisions  made  by  the  Supreme  Court 
that  would  justify  the  administration's  taking  this  unusual  step? 

Mr.  TiEFER.  No,  Mr.  Horton.  There  is  no  comparable  precedent 
for  an  order  in  the  Justice  Department  implemented  by  an  OMB 
directive  that  a  law  shall  be  disobeyed. 

Mr.  Horton.  In  other  words,  this  is  an  extension  of  the  execu- 
tive's powers. 

Mr.  TiEFER.  This  is  a  wholly  new  extension  of  the  executive's 
powers. 

Mr.  Brooks.  Mr.  Horton? 

Mr.  Horton.  Yes. 

Mr.  Brooks.  Let  me  put  one  more  question  in  the  record.  You 
can  answer  it  for  the  record  if  you  wish. 

The  Justice  Department  has  cited  several  instances  when  past 
Presidents  have  issued  statements  that  they  would  not  comply  with 
the  legislative  veto  provisions  in  the  law. 

Are  there  instances  or  precedents  for  the  executive  actions  in 
this  regard?  Do  you  want  to  file  that  for  the  record  or  can  you  do  it 
off  the  top  of  your  head?  You  are  pretty  good  at  it,  but  I  do  not 
want  to  strain  you. 

Mr.  TiEFER.  Mr.  Chairman,  I  have  with  me  the  relevant  messages 
of  Presidents  Kennedy,  Johnson,  and  Eisenhower,  but  it  would  take 
a  while  to  get  to  it. 

Mr.  Brooks.  All  right.  You  do  that  for  the  record. 

[The  material  follows:] 
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THE  JUSTICE  DEPARTMENT'S  ASSERTED  "PRECEDENTS" 


During  the  hearing.  Chairman  Brooks  asked  us  to  address  the 
Justice  Department's  citation,  as  authority  for  the  0MB  Directive 
at  issue,  of  the  positions  of  past  Presidents  regarding 
legislative  vetoes. 

For  the  reasons  discussed  below,  those  positions  provide  no 
support  for  0MB 's  usurpation  of  a  power  belonging  to  the 
Judiciary  alone:  the  power  to  decide  the  constitutionality  of 
statutes. 

The  Case  of  INS  v.  Chadha  Indicates  that  the  Executive  has 
"No  Power"  to  Declare  Acts  of  Congress  Invalid 

The  Supreme  Court  gave  its  authoritative  treatment  to  the 

precedents  regarding  the  legislative  veto  in  Immigration  and 

Naturalization  Service  v.  Chadha,  103  S.  Ct.  2764  (1983).   As  the 

Court  noted.  Presidents  had  freguently  taken  the  position  in  bill 

signing  statements  that  legislative  vetoes  were 

unconstitutional.   " [E] leven  Presidents,  from  Mr.  Wilson  through 

Mr.  Reagan,  who  have  been  presented  with  this  issue  have  gone  on 

record  at  some  point  to  challenge  Congressional  vetoes  as 

unconstitutional."   103  S.  Ct.  at  2779  n.l3.   Similarly,  in  the 

Chadha  case  itself,  the  Department  of  Justice  took  the  position 

all  the  way  to  the  Supreme  Court  that  legislative  vetoes  were 

unconstitutional. 


45-88  5  O  -  85  -  10 
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However,  the  issue  before  the  Committee  is  not  the 
Executive's  merely  articulating  a  position,  in  bill  signing 
statements  or  arguments  to  the  courts,  that  a  provision  is 
unconstitutional.   Such  positions,  troubling  though  they  are, 
pose  a  separate  problem.   The  issue  here  is  whether  the  Executive 
can  make  and  implement  decisions  invalidating  an  Act  of  Congress, 
as  the  0MB  Directive  purported  to  do,  prior  to  any  judicial 
decision. 

Chadha  itself  distinguishes  sharply  between  mere  position- 
taking,  as  in  bill  signing  statements,  and  actual  decisions  that 
statutes  are  invalid,  the  power  reserved  to  the  Judiciary 
alone.   The  Supreme  Court  noted  that  even  as  the  Executive  took 
the  position  that  the  legislative  veto  was  unconstitutional,  it 
obeyed  the  provision  (until  a  court  of  competent  jurisdiction 
declared  it  invalid).   The  Court  noted  that  the  INS's  immigration 
officer  (titled  an  "immigration  judge")  "held  that  he  had  no 
authority  to  rule  on  the  constitutional  validity  of  §  244(c)(2);" 
on  appeal  from  that  officer,  that  the  INS  Board  of  Immigration 
Appeals  "held  that  it  had  ' no  power  to  declare  unconstitutional 
an  act  of  Congress.'"   103  S.  Ct.  at  2772  (emphasis  supplied). 
"[T]he  INS  concluded  that  it  had  no  power  to  rule  on  the 
constitutionality  of  that  order  and  accordingly  proceeded  to 
implement  it."  Id.  at  2773  (emphasis  supplied). 

Thus,  although  "the  INS  presented  the  Executive's  views  on 
the  constitutionality  of  the  House  action  [i.e.,  the  legislative 
veto]  to  the  Court  of  Appeals,"  "the  INS  brief  to  the  Court  of 
Appeals  did  not  alter  the  agency's  decision  to  comply  with  the 
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House  action."  Id.  at  2773  (emphasis  supplied). 

The  Deputy  Attorney  General's  statement  to  this  Committee 
implicitly  concedes  how  Chadha  undercuts  his  argument.   He  argues 
that  "the  Chadha  court  never  suggested  that  there  was  any 
impropriety  in  the  President's  conduct  in  contesting  acts  of 
Congress  he  believed  infringed  on  his  constitutional 
prerogatives."   Statement  of  Deputy  Attorney  General  Jensen  at 
21.   Of  course  the  Chadha  court  never  suggested  such  "impropriety 
in  the  President's  conduct"  —  because  the  INS  obeyed  the  law. 
It  properly  conceded  it  had  "no  authority"  and  "no  power"  to  do 
otherwise.   It  properly  declined  to  assert  the  claims  of 
Executive  supremacy  put  forth  here.   It  did  not  cross  the  line, 
beyond  position-taking,  that  0MB  did  here,  to  usurping  the 
authority  and  power  to  decide  that  an  Act  of  Congress  was 
invalid . 

Bill  signing  statements 

Faced  with  Chadha,  the  Justice  Department  has  reached  for 
support  to  the  Presidential  signing  statements  cited  in  Chadha  on 
bills  containing  legislative  vetoes.   We  address  those  signing 
statements  below,  but  first  note  the  short  answer  regarding  bill 
signing  statements.   Bill  signing  statements  are  merely  symbolic 
presentations  of  positions.   As  the  'supreme  Court  characterized 
them  in  Chadha,  they  are  a  way  for  the  President  to  "go  on 
record."   They  have  no  legal  effect,  as  they  are  merely  the 
President's  explanation,  like  a  speech  or  a  press  release,  of  why 
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he  signed  a  bill  rather  than  vetoing  it.   A  signing  statement  is 
no  precedent  for  an  0MB  directive  which  constitutes,  not  merely 
the  taking  of  a  position,  but  imposition  of  what  0MB  terms 
"Action  Requirements,"  followed  by  regulations  issued  thereunder, 
purporting  to  bind  all  executive  officers  and  to  relegate  an  Act 
of  Congress  to  the  status  of  a  nullity. 

Moreover,  even  if  there  were  real  precedents  —  prior  0MB 
directives  like  this  one  —  they  would  hardly  prove  that  the 
Executive  Branch  had  the  power  asserted  therein.   Assertions  by 
the  Executive  Branch  of  power  do  not  prove  the  existence  of 
power.   The  Supreme  Court  decisions  discussed  in  our  testimony 
before  the  Committee  state  the  authoritative  Judicial  view  of  the 
"faithful  execution"  clause,  which  utterly  rejects  the  power 
claimed  by  0MB.—'   Only  the  courts,  and  partiK;ularly  the  Supreme 
Court  —  not  the  Justice  Department  nor  the  President  —  can 
overthrow  that  prior  doctrine.   Even  if  there  were  a  hundred  0MB 
directives  declaring  laws  invalid  —  and  there  has  never  before 
been  even  one  —  they  would  still  merely  be  that  many  illegal 
usurpations  unless  and  until  the  Supreme  Court  changed  its  view 
of  the  "faithful  execution"  clause. 

Turning  to  the  positions  taken  in  the  three  bill  signing 
statements  cited  by  the  Justice  Department,  the  statements  of 
Presidents  Kennedy  and  Johnson  indicate  at  once  no  assertion  of 


l/"['T]o   contend,  that  the  obligation  imposed  on  the  President  to 
see  the  laws  faithfully  executed,  implies  a  power  to  forbid  their 
execution,  is  a  novel  construction  of  the  constitution,  and 
entirely  inadmissible."   Kendall  y.  United  States,  37  (12  Pet.) 
524,  613  (1838) (emphasis  supplied). 
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the  doctrine  of  Executive  supremacy  was  being  made.   President 
Kennedy  merely  put  his  views  on  record  that  the  legislative  veto 
was  unconstitional.   He  stated  that  he  "ha[d]  been  advised  by  the 
Attorney  General  that  this  [legislative  veto]  provision   is 
unconstitutional,"  that  "[pjrevious  Presidents  and  Attorneys 
General  have  objected  to  similar  provisions,"  and  that  he 
"concur [s]  in  these  views."   Public  Papers  of  the  Presidents; 
John  F.  Kennedy  6  (1963).   Thereupon  he  construed  the  provision 
narrowly,  by  deciding  "to  treat  this  provision  as  a  request  for 
information."   Id.   He  did  not  expound  an  Executive  supremacist 
view  of  the  "faithful  execution"  clause;  he  did  not  claim  the 
power  to  declare  the  statute  unconstitutional;  he  only  claimed 
the  ability  to  "treat  this  provision"  narrowly. 

Similarly,  President  Johnson,  in  a  bill  signing  statement, 
noted  "the  position  taken  in  similar  cases  by  President 
Eisenhower,  President  Kennedy,  and  by  myself,"  regarding 
legislative  vetoes.   Public  Papers  of  the  Presidents;  Lyndon  B. 
Johnson  1250  (1964).   Like  President  Kennedy,  he  went  on  record 
against  them.   Also  like  President  Kennedy,  he  construed  the 
relevant  provision  narrowly,  as  requiring  "the  Congress  to  be 
informed  and  to  be  consulted  . . .  and  I  am  directing  that 
executive  offices  see  that  this  is  done."  Id.   Accord ,  id.  at  104 
(construing  statute  narrowly). 

Obviously,  both  Presidents  were  stating  vigorous  opposition 
to  the  legislative  veto.   Both  were  giving  narrow  treatment  to 
the  relevant  provisions.   However,  neither  invoked  the  grand 
claim  of  Executive  supremacy  implemented  here.   Neither  expounded 
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a  view  of  the  "faithful  execution"  clause  giving  them  power  to 
invalidate  statutes.   No  0MB  directives  (or  Bureau  of  the  Budget 
directives  or  Executive  orders)  followed  those  bill  signing 
statements.   Although  these  statements  represent  the  most 
forceful  position  taken  by  those  Presidents,  they  represent  only 
that  —  position-taking  —  rather  than  action  to  strike  down  an 
Act  of  Congress,  which  the  Executive  declined  to  take  in  Chadha 
even  as  it  presented  the  same  position  as  those  Presidents. 

President  Eisenhower  also  expressed  a  position  in  the  bill 
signing  statement  of  his  cited  by  the  Justice  Department.   He 
asserted  that  certain  legislative  veto  provisions  could  "be 
regarded  as  invalid  by  the  Executive  Branch."   Public  Papers  of 
the  Presidents;  Diwght  D.  Eisenhower  689  (1955).   However,  that 
statement  was  all  he  said  or  did.   He  did  not  follow  it  up  with 
an  0MB  directive  or  Executive  order.   He  did  not  assert  the 
Executive  supremacist  view  of  the  "faithful  execution"  clause. 
Rather,  President  Eisenhower  swiftly  followed  up  his  taking  of 
that  position  by  compromising  on  the  issue,  as  documented  by  the 
inquiries  of  Senator  Ervin's  Subcommittee  on  Separation  of 
powers.—   And  when  President  Kennedy  came  into  office,  he 


_2/  The  Justice  Department  testimony  before  the  Ervin  committee 
listed  the  Administration  positions  taken  on  the  legislative 
veto.   It  cited  the  particular  position  taken  by  President 
Eisenhower,  quoting  his  statement  that  "such  section  will  be 
regarded  as  invalid  by  the  executive  branch...."   Separation  of 
Powers;  Hearings  Before  the  Subcomm.  on  Separation  of  Powers  of 
the  Sen.  Comm.  on  the  Judiciary,  90th  Cong.,  1st  Sess.  219 
(1967) (Justice  Department  testimony). 

However,  as  that  testimony  conceded.  President  Eisenhower 
indicated  shortly  thereafter  that  an  alternative  procedure  would 
be  acceptable,  when  the  issue  arose  on  the  military  construction 
authorization  bill.   Id.  at  220,  citing  H.R.  Doc.  No.  450,  84th 
(footnote  continued) 
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disavowed  even  that  view  expressed  by  the  Eisenhower 
Administration,  as  we  discussed  in  our  statement  to  the 
Committee . 

Conclusion 


In  sum,  0MB  and  the  Justice  Department  claim  an 
unprecedented  power.   The  Executive  Branch  has  never  before 
implemented  a  view  that  the  "faithful  execution"  clause  gives  the 
Executive  Branch  the  power  to  invalidate  laws.   There  has  never 
been  an  0MB  directive,  or  similar  Executive  instrument, 
purporting  to  invalidate  an  Act  of  Congress.   What  we  now  face  is 
without  historic  parallel:  a  full-blown  claim  that  the  Executive 
Branch  can  add  to  its  arsenal  the  most  awesome  power  of  the 
Judicial  Branch. 


Cong.,  2d  Sess.  2  (1956). 

Congress  then  reenacted  that  authorization  bill,  with  a 
provision  saying  that  executive  action  would  not  occur  until  "a 
one  hundred  and  eighty-day  period  has  elapsed  ...  or  the 
committees  have  advised  the  Secretary  of  Defense,  in  writing, 
that  there  are  no  further  questions."   Section  419  of  H.R.  12270, 
84th  Cong.,  2d  Sess.  (1956),  as  enacted.  Pub.  L.  No.  84-968,  70 
Stat.  991,  1018-19.   This  compromise  allowed  Congress  to  take  the 
steps  it  considered  necessary,  while  the  President,  in  his 
compromise,  then  approved  that  version. 

As  the  Justice  Department  itself  concedes,  "section  419  (70 
Stat.  1018-1019)  contained  a  180-day  waiting  period  which  could 
be  waived  by  the  two  Armed  Services  Committees,"  and  "[t]he 
President  approved  this  act."   Separation  of  Powers  Hearings, 
supra,  at  220  (Justice  Department  testimony), 
(footnote  continued) 
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Mr.  Brooks.  Mr.  Horton? 

Mr.  Horton.  You  have  already  indicated  that  there  was  a  meet- 
ing of  the  House  bipartisan  leadership  group  a  couple  of  days  ago, 
and  there  was  unanimous  agreement  that  you  will  intervene  on 
behalf  of  the  chairman  and  myself,  as  ranking  minority  member, 
and  on  behalf  of  the  bipartisan  leadership  in  this  case  which  is  now 
pending  in  California. 

You  are  going  to  intervene,  and  I  assume  in  your  brief  you  have 
asserted  the  defense  of  the  constitutionality  of  the  disputed  provi- 
sions that  are  involved  in  this  Competition  in  Contracting  Act.  But 
what  I  want  to  determine  now  is,  will  you  frame  the  question  so 
that  it  can  be  determined  whether  or  not  the  President  and  the  At- 
torney General  have  the  authority  to  declare  a  portion  of  a  statute 
unconstitutional,  and  then  be  permitted  to  direct  the  administra- 
tive agencies  not  to  comply?  Even  if  they  determine  if  this  act  were 
constitutional  or  unconstitutional,  they  may  not  reach  the  question 
as  to  whether  or  not  the  administration  can  in  the  future  take  this 
type  of  action. 

Mr.  Ross.  It  is — I  do  not  believe  that  it  is  a  safe  assumption  to 
assume  that  the  court  would  reach  that  broad  a  question.  The 
court  will  have  before  it  the  question  of  the  constitutionality  of  this 
particular  act.  It  is  unlikely  that  they  would  reach  beyond  that 
question  to  address  the  broader  questions  of  the  relationship  of  the 
Congress  and  the  President. 

The  courts  normally  leave  that  to  the  Congress  and  the  Presi- 
dent to  work  out  as  the  political  branches  will.  The  executive  has 
demonstrated  an  ever-increasing  proclivity  to  attempt  to  walk 
away  from  statutes  which  have  been  duly  enacted. 

This  is  not  the  sole  instance  in  which  they  have  done  that.  We 
have  recently  been  participating  in  litigation  arising  out  of  the 
1984  Bankruptcy  Act  Amendments  in  which  the  Department  of 
Justice  went  to  court  to  challenge  the  constitutionality  of  the  provi- 
sions enacted  by  the  Congress. 

In  that  case,  they  also  suggested  that  the  statute  was  without 
constitutional  basis;  and  to  date  there  have  been  approximately  six 
courts  that  have  ruled  on  the  question,  all  of  which  have  upheld 
the  constitutionality  of  the  Congress'  action. 

I  think  that  it  is  possible,  that  at  some  date  in  the  future,  a  court 
may,  viewing  the  actions  of  the  executive  with  alarm,  may  choose 
to  comment  on  it;  but  I  think  it  much  more  likely  given  the  way 
courts  normally  treat  these  questions  that  they  would  look  to  the 
Congress  to  respond  strongly  and  sharply  and  to  bring  to  task  the 
executive  for  taking  these  actions. 

I  think  they  would  look  to  hearings  such  as  that  being  held 
today,  and  to  actions  by  this  committee,  the  Judiciary  Committee, 
and  the  other  competent  committees  of  the  Congress  to  call  to  the 
public's  attention  and  to  bring  to  bear  the  pressure  that  can  be 
brought  on  the  executive  not  to  walk  away  from  statutes,  but  to 
abide  by  the  rule  of  law  that  has  always  prevailed  in  this  Nation. 

Mr.  Horton.  I  have  one  other  question,  and  I  do  not  want  to  get 
into  the  merits  because  we  could  be  here  all  day  if  we  got  into  that. 

But  I  do  want  to  ask  this  question  with  regard  to  the  Comptrol- 
ler General.  In  the  past,  the  Comptroller  General  has  performed 
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his  bid  protest  function  based  on  his  statutory  authority  to  settle 
Government  accounts. 

Is  the  bid  protest  function  as  now  established  in  the  Competition 
in  Contracting  Act  any  more  intrusive  on  the  functioning  of  the  ex- 
ecutive branch  than  the  settlement  of  accounts  function? 

Mr.  TiEFER.  Mr.  Horton,  it  is  not  only  not  more  intrusive,  it  is 
decidedly  less  intrusive.  The  accounts  settlement  function  involved 
General  Accounting  Office  decisions  that  were  deemed  final  and 
conclusive  within  the  executive  branch.  That  is,  once  the  General 
Accounting  Office  said  "This  claim  shall  be  paid,"  which  is  what 
they  do  in  that  function,  the  claim  had  to  be  paid,  subject  to  judi- 
cial review,  of  course. 

Here,  they  only  make  a  recommendation.  The  statute  says  that 
when  the  GAO  resolves  a  bid  protest,  it  does  so  by  making  a  recom- 
mendation; and  if  the  procuring  agency  says,  "Thank  you  for  your 
recommendation;  we  are  going  to  go  ahead  with  our  sole-source  ac- 
quisition anyway,"  that  is  the  end  of  the  matter  subject  to  judicial 
review. 

So,  it  is  less  intrusive. 

Mr.  Horton.  Thank  you  very  much. 

Mr.  Ross.  Mr.  Chairman,  if  I  could  expound  for  one  moment  on 
one  of  our  previous  answers.  You  had  asked,  concerning  the 
breadth  of  the  claim  made  by  Department  of  Justice  and  0MB,  and 
I  think  during  his  testimony,  Mr.  Stockman  very  baldfacedly  gave 
away  the  breadth  of  that  claim. 

He  stated  that  if  the  executive  had  at  its  disposal  the  item  veto 
that  he  would  not  be  here  today.  Presumably,  what  he  meant  was 
if  the  executive  had  at  its  disposal  the  item  veto  they  would  not 
have  had  to  use  the  Department  of  Justice  opinion  and  0MB  direc- 
tive to  avoid  the  application  of  the  statute. 

But  the  fact  of  the  matter,  and  the  fact  of  the  Constitution  is 
that  the  executive  does  not  have  an  item  veto. 

Now,  the  wisdom  of  providing  such  an  item  veto  to  the  President 
is  one  that  is  debated  by  constitutional  scholars  and  there  are  float- 
ing proposals  to  amend  the  Constitution  to  provide  the  President 
with  that  power. 

But,  to  date,  neither  the  Congress  nor  the  States  have  seen  fit  to 
provide  the  President  with  that  authority.  So,  the  fact  of  the 
matter  is  that  the  executive  cannot  arrogate  unto  itself  those  au- 
thorities that  it  wishes  the  Constitution  had  provided  it  with.  It 
must  abide  by  the  Constitution  as  it  is  presently  written,  and  must 
abide  by  the  statutes  as  they  are  presently  written. 

Mr.  Brooks.  Thanks  very  much.  Do  not  leave.  I  want  to  ask  that 
we  recess  the  committee.  I  hope  you  gentlemen  can  stay  for  a 
moment  to  see  if  Mr.  Saxton,  Mr.  Monson,  and  Mr.  DioGuardi  have 
any  questions.  In  the  meantime,  I  will  recess  the  hearing  while  the 
members  are  here  and  reconvene  the  subcommittee,  without  objec- 
tion, to  consider  two  draft  reports  that  we  have  pending. 

[Recess  taken.] 

Mr.  Brooks.  The  hearing  is  reconvened. 

Mr.  Monson,  do  you  have  any  questions  for  the  counsel? 

Mr.  Monson.  I  would  like  to  ask  him  the  questions  that  I  asked 
Mr.  Stockman.  Do  you  view  the  role  of  the  Attorney  General  in  the 
executive  branch  as  being  one  of  an  advisory  capacity,  or  are  the 
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decisions  or  the  opinions  that  he  issues  binding  on  the  executive 
agencies? 

Mr.  Ross.  The  Attorney  General  certainly  does  not  enjoy  the  au- 
thority to  unilaterally  wipe  a  statute  off  the  books. 

The  Attorney  General  clearly  serves  as  the  President's  lawyer, 
and  can  render  advice  to  the  President.  Whatever  degree  the  vari- 
ous statutes  creating  agencies,  whatever  degree  of  control  those 
statutes  give  to  the  President  over  those  agencies,  the  President, 
pursuant  to  the  advice  that  he  receives  from  the  Attorney  General, 
can  certainly  direct  his  agencies  to  act  in  the  way  that  he  wishes, 
consistent  with  the  statutes. 

However,  the  overriding  principle  is  that  it  must  be  consistent 
with  the  statute. 

Mr.  MoNSON.  Well,  I  appreciate  that.  Coming  out  of  State  gov- 
ernment and  working  closely  with  an  attorney  general  there,  he 
never  presumed  to  have  authority  to  bind  people  to  opinions  that 
he  issued,  but  merely  to  advise  them  on  what  course  should  proper- 
ly be  taken  in  his  opinion.  I  wanted  to  see  if  there  was  a  difference 
between  the  State  level  and  the  Federal  level  in  that  regard. 

I  would  appreciate  your  comment,  too,  though,  on  the  question 
that  Mr.  Stockman  raised  as  to  the  location  of  the  bid  protest  func- 
tion in  awarding  costs.  Your  earlier  testimony  that  the  responsibil- 
ity given  the  GAO  was  not  binding  shed  new  light  on  the  issue  for 
me.  But  would  it  have  been  better  to  locate  that  function  within 
the  executive  branch? 

Mr.  Ross.  Let  me  defer  to  Mr.  Tiefer,  who  has  over  the  years  de- 
veloped quite  a  bit  of  expertise  on  the  role  of  independent  officers 
in  the  Federal  Government,  and  has,  in  fact,  written  on  that  sub- 
ject. 

Mr.  Tiefer.  Thanks. 

Mr.  Monson,  that  question  first  arose  in  1789  when  the  first  Con- 
gress met.  When  James  Madison  came  to  the  floor— he  was  then  a 
Member  of  the  House  of  Representatives,  a  freshman  Member,  of 
course— came  to  the  floor  of  the  House  of  Representatives  and  said, 
concerning  the  Comptroller  of  the  Treasury,  the  great-grandfather 
of  the  Comptroller  General,  "We  need  an  independent  officer  in 
this  position.  We  need  someone  to  check  the  claims  against  the 
Government.  We  can't  depend  upon  the  executive  people  them- 
selves to  make  decisions  on  claims  against  them  that  are  fair 
enough.  This  is  a  quasi-judicial  function,"  he  said. 

The  Supreme  Court  has  quoted  Mr.  Madison's  statement  in  1789. 
It  has  been  implemented.  Every  State— we  have  a  report  from  the 
Congressional  Research  Service,  which  I  hope  will  be  included  in 
these  hearings — every  State  has  a  provision  of  some  sort  of  an 
auditor  or  comptroller  who  is  independent. 

[See  appendix  A,  No.  5.] 

Mr.  Tiefer.  The  Federal  Government  is  not  alone.  Every  State 
does  this;  every  major  corporation  does  this.  It  is  a  necessity. 

Mr.  Monson.  I  think  you  have  started  to  answer  the  question, 
but  I  am  not  sure  you  went  far  enough  for  me. 

Does  the  constitutional  question  that  they  raise  have  some  validi- 
ty, in  your  mind?  I  am  not  addressing  whether  or  not  the  President 
should  enforce  the  law  that  has  been  passed.  I  am  asking  whether 
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or  not  they  have  a  legitimate  concern  about  the  constitutionahty  of 
the  act. 

Mr.  TiEFER.  So  long  as  the  statute  provides  that  the  decision  of 
the  General  Accounting  Office  is  a  recommendation,  which  is  what 
it  does,  we  do  not  even  have  a  major  constitutional  question. 

If  it  were  made  binding,  I  would  still  believe  that  is  constitution- 
al, but  we  do  not  even  have  that  question. 

Mr.  MoNSON.  I  understand,  and  I  appreciate  that  explanation.  I 
just  wonder,  in  view  of  that,  though,  have  we  accomplished  any- 
thing if  we  still  leave  open  the  necessity  of  taking  it  to  court  to  fi- 
nally adjudicate  it  anyway. 

Is  that  option  not  open  without  it  going  to  the  GAO? 

Mr.  TiEFER.  If  the  Congress  had  failed  to  create  the  General  Ac- 
counting Office  and  had  failed  to  maintain  consistently  the  notion 
of  an  independent  check  on  the  executive  branch,  we  would  not 
have  what  we  have  today,  which  is  volume  after  volume  of  expert 
independent  opinions  which  the  courts  themselves — not  just  the 
Congress  and  the  executive  agencies,  but  the  courts  have  repeated- 
ly said:  "We  rely  on  the  expertise  of  the  General  Accounting  Office. 
We  refer  questions  to  it.  We  give  some  deference  to  it." 

The  courts  themselves  would  be  in  the  bind  that  they  are  not  in 
today.  They  can  rely  on  the  General  Accounting  Office  for  general 
expertise  as  do  all  three  branches.  That  is  what  the  Congress  has 
gained  by  having  such  an  officer. 

Mr.  MoNSON.  I  am  not  questioning  the  necessity  of  the  officer; 
and  I  am  not  questioning  the  necessity  of  maintaining  the  inde- 
pendence of  that  office;  and  I  am  not  questioning  the  intended 
goals  that  we're  trying  to  accomplish  through  passing  the  act.  They 
all  sound  to  me  like  they  are  very  legitimate.  I  just  want  to  make 
sure  that  giving  the  GAO  the  responsibility  to  review,  without 
giving  them  the  authority  to  bind  a  decision,  accomplished  any- 
thing. I  wonder  whether  or  not  we  have  just  added  a  procedure 
there  that  wastes  time  and  perhaps  incurs  additional  expense. 

Mr.  TiEFER.  It  is  a  fair  question,  sir. 

The  statute  also  provides  that  the  decision,  the  recommendation 
of  the  General  Accounting  Office  becomes  a  part  of  the  record. 

Now  agencies,  although  they  have  the  power  not  to  follow  that 
recommendation,  must  then  face  a  situation  that  they  have  an  in- 
dependent expert  opinion  in  the  record,  which  says,  "You  made  a 
mistake.  You  violated  the  law  or  regulations." 

Furthermore,  if  they  fail  to  follow  those  recommendations,  a 
report  is  made  to  Congress,  and  this  committee  has  been  vigilant 
over  the  years,  particularly  in  the  automatic  data  processing  area, 
in  following  up  reports  from  the  General  Accounting  Office  that 
there  is  waste  and  fraud  and  violations  of  the  statutes  and  regula- 
tions in  Government  procurement. 

Mr.  MoNSON.  So  then,  what  you  are  saying  is  that  without  this, 
the  opportunity  to  go  to  court  would  not  be  nearly  as  strong. 

Mr.  TiEFER.  I  think  that  I  would  have  to  say  that  the  committee's 
judgments  when  it  enacted  this  statute  are  thoroughly  documented 
in  its  report  and  make  eminent  sense  to  me.  It  is  not  my  function 
to  question  the  wisdom  of  the  committee,  but  its  logic  is  laid  out  in 
its  extensive  report  on  the  Competition  in  Contracting  Act,  and  I 
consider  it  very  sound. 
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Mr.  Ross.  And  let  me  add — if  the  question  is,  does  this  act  assure 
an  improvement  in  Government  contracting  practice,  I  do  not 
think  that  there  is  anyone  who  could  give  that  as  a  legal  opinion. 

Mr.  MoNSON.  Well,  that  was  not  my  question,  but  it  certainly  is 
a  good  question  to  ask. 

Mr.  Ross.  Clearly,  the  act  represents  the  accumulated  wisdom, 
not  only  of  this  committee  and  its  counterpart  in  the  Senate  but 
also  of  years  of  study  by  independent  commissions  and  represents  a 
good-faith  effort  to  improve  Government  contracting  and  to  lessen 
the  amount  of  fraud,  abuse,  and  waste. 

Mr.  MoNSON.  But  does  it?  Does  it  assist  those  that  have  legiti- 
mate claims  in  processing  those  claims,  or  is  it  another  step  that 
may  be  unnecessary? 

Mr.  Ross.  It  was  viewed  by  the  committee  and  the  Comptroller 
General  that  it  would  assist  those  with  valid  claims  and  that  it 
would  improve  the  practice. 

And  certainly  there  is  no  evidence  to  the  contrary. 

Mr.  MoNSON.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Brooks.  Thank  you,  gentlemen,  very  much  for  your,  I 
thought,  splendid  dissertation  of  the  law  and  the  precedents  in- 
volved in  this  matter.  I  congratulate  you  on  winning  your  last 
seven  cases,  and  may  you  win  the  eighth  with  the  same  skill. 

Mr.  TiEFER.  Thank  you,  Mr.  Chairman. 

Mr.  Ross.  Thank  you. 

Mr.  Brooks.  The  representative  from  the  Department  of  Justice 
this  morning  is  D.  Lowell  Jensen,  the  Acting  Deputy  Attorney  Gen- 
eral. He  has  served  as  Associate  Attorney  General  since  July  of 
1983.  He  has  recently  been  appointed  by  the  President  to  the  No.  2 
position  at  the  Department.  And  may  we  congratulate  you,  counsel- 
or— or  maybe  we  should  call  him  a  judge  now,  a  justice,  Mr.  Jus- 
tice, Supreme  Court  of  Judges. 

Your  prepared  statement  will  be  made  part  of  the  printed  hear- 
ing record,  and  you  can  proceed. 

And,  gentlemen,  Mr.  DioGuardi,  I  anticipate  that  at  about  3  min- 
utes after  11,  we  will  have  a  vote  on  a  very  important  matter — the 
journal  of  yesterday.  We  will  continue  until  then.  At  the  conclusion 
of  that  vote,  we  will  be  back  here  to  complete  the  testimony  of  Mr. 
Jensen. 

Mr.  DioGuardi  has  the  leadership  desk,  and  I  am  very  impressed 
with  that.  Mr.  Michel  is  to  be  complimented  on  his  judgment  in 
selecting  you.  All  right.  If  you  do  not  go,  they  will  never  appoint 
you  £igain. 

I  will  accept  your  statement  for  the  record,  Mr.  Jensen.  You  can 
proceed  as  you  see  fit.  We  are  delighted  to  have  you  here,  and  ap- 
preciate it. 
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STATEMENT  OF  D.  LOWELL  JENSEN,  ACTING  DEPUTY  ATTORNEY 
GENERAL  OF  THE  UNITED  STATES,  ACCOMPANIED  BY  RALPH 
TARR,  ACTING  ASSISTANT  ATTORNEY  GENERAL,  OFFICE  OF 
LEGAL  COUNSEL,  U.S.  DEPARTMENT  OF  JUSTICE,  WASHING- 
TON, DC 

Mr.  Jensen.  I  thank  you  very  much,  Mr.  Chairman,  and  I  appre- 
ciate this  opportunity  to  be  here  to  discuss  this  issue  with  the  sub- 
committee. 

I  may  indicate  that  appearing  here  with  me  today,  who  could  be 
of  some  assistance  along  the  way,  is  the  Acting  Assistant  Attorney 
General  of  the  Office  of  Legal  Counsel  in  the  Department  of  Jus- 
tice, Mr.  Ralph  Tarr. 

I  appreciate  you 

Mr.  Brooks.  Ralph  what? 

Mr.  Jensen.  Ralph  Tarr,  excuse  me,  T-A-R-R. 

Mr.  Brooks.  Good,  we  are  delighted  to  have  you. 

Mr.  Tarr.  Thank  you,  Mr.  Chairman. 

Mr.  Jensen.  As  I  indicate,  I  am  happy  to  appear  here  today 
before  you  to  discuss  the  Department's  position  with  respect  to  the 
Competition  in  Contracting  Act  of  1984  [CICA],  which  was  enacted 
as  part  of  the  Deficit  Reduction  Act  of  1984. 

As  you  know,  when  the  President  signed  this  legislation  into  law, 
he  requested  the  Attorney  General  to  inform  the  executive  branch 
agencies  regarding  how  to  comply  with  the  act  in  a  manner  consist- 
ent with  the  Constitution. 

In  response  to  this  request,  the  Department  has  determined  that 
Federal  agencies  should  not  execute  certain  bid  protest  provisions 
of  the  act. 

The  first  provision  requires  a  procuring  agency  to  suspend  or 
stay  any  procurement  if  a  bid  protest  is  filed  prior  to  the  award  of 
a  contract  or  within  10  days  after  the  award.  The  provision  then 
purports  to  authorize  the  Comptroller  General  to  lift  this  stay  of 
the  procurement  by  issuing  his  decision  on  the  bid  protest. 

The  second  provision  purports  to  authorize  the  Comptroller  Gen- 
eral to  make  binding  awards  of  attorney's  fees  and  bid  preparation 
costs  to  successful  bid  protestors. 

Before  I  discuss  these  specific  provisions,  however,  there  are  sev- 
eral points  that  I  would  like  to  make  with  respect  to  the  Depart- 
ment's position  on  CICA. 

First,  I  want  to  emphasize  that  the  Department  has  no  general 
objection  to  the  bid  protest  procedures  established  by  the  CICA.  To 
the  contrary,  we  believe  that  the  Comptroller  General  plays  a  very 
useful  advisory  role  in  the  bid  protest  area,  and  we  believe  that  his 
participation  has  been  extremely  helpful  in  resolving  the  bid  pro- 
test disputes.  Thus,  we  are  happy  to  see  the  Comptroller  General 
continue  his  review,  and  we  have  no  objection  to  the  explicit  statu- 
tory authorization  for  this  role  that  is  set  forth  in  the  CICA. 

Second,  we  are  entirely  sympathetic  with  the  need,  in  some  in- 
stances, to  suspend  or  delay  a  procurement  in  order  to  resolve  the 
legal  questions  raised  by  a  bid  protest.  Because  the  executive 
branch  is  sensitive  to  the  need  for  a  stay  in  some  circumstances, 
the  Federal  acquisition  regulations  [FAR]  issued  prior  to  the  CICA, 
and  the  revised  FAR  provisions  on  bid  protests,  continue  to  provide 
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for  the  suspension  of  a  procurement  if  a  bid  protest  is  filed  prior  to 
the  award  of  a  contract.  Thus,  although  we  do  not  believe  that  the 
Comptroller  General  may  play  a  role  in  determining  when  a  stay 
may  be  lifted,  the  executive  branch  has  provided  on  its  own  a  stay 
provision  that  substantially  meets  the  concerns  that  motivated  the 
stay  provision  in  the  CICA  itself. 

In  explaining  the  Department's  decision,  I  would  like  to  discuss 
three  general  subjects. 

Basically,  the 

Mr.  Brooks.  Counselor,  we  are  going  to  recess  until  after  this 
vote.  We  have  a  vote  going  right  now. 

Mr.  Jensen.  Surely,  Mr.  Chairman.  Whatever 

Mr.  Brooks.  We  will  recess,  and  then  we  will  return.  I  hope  then 
that  you  can  condense  your  statement.  We  have  it  all.  We  have 
read  it. 

Mr.  Jensen.  I  will  go  through  that,  yes,  and  I  will  see  if  I  can 
condense  it. 

Mr.  Brooks.  If  you  can  do  that,  then  we  can  ask  you  a  few  ques- 
tions and,  hopefully,  get  you  back  to  the  office  by  noon. 

Mr.  Jensen.  Fine. 

Thank  you,  Mr.  Chairman. 

[Recess  taken.] 

Mr.  Brooks.  This  hearing  is  reconvened  and  the  Chair  recognizes 
the  gentleman  from  the  Justice  Department,  Mr.  Jensen. 

Mr.  Jensen.  Thank  you  very  much,  Mr.  Chairman. 

I  will  try  to,  as  I  indicated,  abridge  this  testimony  as  we  go 
through  it.  I  had  indicated  that  there  are  three  general  subjects 
that  I  would  like  to  address  and  they  basically  deal  with  the  status 
of  the  Comptroller  General  as  a  part  of  the  legislative  branch  of 
the  Government  and  they  deal  with  the  substantive  issues  of  con- 
stitutionality as  to  the  CICA  itself,  and  as  to  the  Attorney  Gener- 
al's decision  with  reference  to  the  advice  that  this  statute  ought 
not  to  be  executed. 

The  first  issue  in  terms  of  the  Comptroller  General  is  that  since 
the  adoption  of  the  Budget  and  Accounting  Act  of  1921  creating  the 
position,  the  Department  has  taken  a  consistent  position  with  re- 
spect to  his  power  and  authority.  Because  the  Comptroller  General 
is  part  of  the  legislative  branch  of  the  Government,  the  position  of 
the  Department  has  been  that  the  Comptroller  General  may  not 
bind  the  executive  branch. 

Consistent  with  this  position,  early  in  1984  the  Department  re- 
ceived a  request  from  this  committee  for  comments  on  bid  protest 
provisions  similar  to  the  ones  finally  adopted  in  the  CICA  that 
were  then  under  consideration  by  the  committee  as  part  of  H.R. 
5184.  The  Department  commented  on  and  objected  to  the  constitu- 
tionality of  the  two  provisions  that  purported  to  give  the  Comptrol- 
ler General  the  authority  to  bind  the  executive  branch.  That's  a 
letter  of  April  20,  1984.  I  believe  that  the  committee  has  that.  We'd 
be  happy  to  provide  it  if  there  is  a  need  to  do  so. 

Despite  those  comments  as  to  the  constitutionality,  the  provi- 
sions were  ultimately  adopted  by  Congress  as  part  of  the  CICA 
which  itself  was  made  part  of  the  Deficit  Reduction  Act.  Although 
the  President  believed  the  two  provisions  of  the  CICA  that  empow- 
ered the  Comptroller  General  to  bind  the  executive  branch  to  be 
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unconstitutional,  he  concluded  that  it  would  not  be  in  the  national 
interest  to  veto  the  entire  Deficit  Reduction  Act  because  of  these 
provisions.  Therefore,  the  President  noted  in  a  signing  statement 
his  constitutional  objections  to  these  provisions  and  requested  the 
Department  of  Justice  to  inform  executive  branch  agencies  how 
they  might  comply  with  the  act  in  a  manner  consistent  with  the 
Constitution. 

Thereafter,  the  Office  of  Legal  Counsel  prepared  a  memorandum 
which  concluded  that  the  two  provisions  purporting  to  vest  the 
Comptroller  General  with  authority  to  bind  the  executive  branch 
were  unconstitutional  and  recommended  that  these  provisions  not 
be  enforced  by  the  executive  branch. 

The  Attorney  General  directed  that  this  memorandum  be  distrib- 
uted to  the  executive  branch  agencies  responsible  for  implementing 
the  provisions  of  the  CICA.  Subsequently,  the  Attorney  General  ex- 
pressly adopted  the  conclusions  of  the  Office  of  Legal  Counsel  in  a 
letter  sent  to  the  Speaker  of  the  House  and  the  President  of  the 
Senate  to  inform  Congress,  as  required  by  statute,  of  the  Depart- 
ment's decision  not  to  enforce  the  two  unconstitutional  provisions 
of  the  CICA. 

The  Attorney  General  also  sent  a  letter  to  the  Director  of  the 
Office  of  Management  and  Budget,  dated  November  21,  1984,  which 
requested  the  Director  to  assist  in  ensuring  compliance  by  all  exec- 
utive branch  agencies  with  the  legal  advice  provided  by  the  Depart- 
ment of  Justice  concerning  the  CICA. 

Subsequently,  the  Director  of  0MB  issued  a  bulletin  to  the  heads 
of  executive  departments  and  agencies  setting  forth  procedures 
governing  implementation  of  the  CICA,  which  advised  executive 
agencies  to  conduct  their  contracting  activities  in  accordance  with 
the  Attorney  General's  legal  advice. 

The  bid  protest  provisions  of  the  CICA  went  into  effect  on  Janu- 
ary 15,  1985,  and  litigation  has  already  been  filed  to  test  the  validi- 
ty of  the  Department's  conclusions  with  respect  to  the  unconstitu- 
tionality of  the  two  bid  protest  provisions. 

The  next  issue  I  would  like  to  address  is  the  substance  of  the  De- 
partment's legal  conclusion  that  the  two  provisions  purporting  to 
authorize  the  Comptroller  General  to  bind  the  executive  branch 
are  unconstitutional.  I've  already  stated  that  the  Office  of  Comp- 
troller General  of  the  United  States  was  created  by  the  Budget  and 
Accounting  Act  of  1921  and  in  that  act  it  was  expressly  stated  that 
the  Comptroller  General  is  independent  of  the  executive  depart- 
ment. 

Subsequent  legislation  made  it  clear  that  the  Comptroller  Gener- 
al is  part  of  the  legislative  branch.  The  Reorganization  Act  of  1945 
specified  that  for  the  purpose  of  the  act,  the  term  "agency"  meant 
any  executive  department,  commission,  independent  establishment 
or  Government  corporation,  but  did  "not  include  the  Comptroller 
General  of  the  United  States  or  the  General  Accounting  Office, 
which  are  a  part  of  the  legislative  branch  of  the  Government."  The 
same  provision  was  in  the  Reorganization  Act  of  1949.  The  Ac- 
counting and  Auditing  Act  of  1950  declared  that  the  auditing  for 
the  Government  would  be  conducted  by  the  Comptroller  General  as 
an  agent  of  the  Congress. 
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Although  the  President  nominates,  and  with  the  advice  and  con- 
sent of  the  Senate,  appoints  the  Comptroller  General,  the  President 
has  no  statutory  right  to  remove  the  Comptroller  General,  even  for 
cause.  The  Comptroller  General  is  appointed  for  a  15-year  term, 
but  he  may  be  removed  either  by  impeachment  or  by  a  joint  resolu- 
tion of  Congress  after  notice  and  an  opportunity  for  a  hearing  for 
specified  statutory  causes,  permanent  disability,  inefficiency,  ne- 
glect of  duty,  malfeasance,  or  felony  or  conduct  involving  moral 
turpitude. 

Given  the  breadth  of  the  grounds  of  removal,  particularly  the 
terms  inefficiency  and  neglect  of  duty.  Congress  enjoys  a  relatively 
unlimited  power  over  the  tenure  and  Office  of  the  Comptroller 
General.  Congress  expected  this  broad  power  of  removal  to  give  it 
the  right  to  effectively  control  the  Comptroller  General. 

The  chief  House  manager  of  the  Budget  and  Accounting  Act 
stated  in  respect  to  the  new  position  of  Comptroller  General,  "This 
officer  is  to  be  the  arm  of  Congress.  When  he  fails  to  do  that  work 
in  a  strong  and  efficient  way,  in  a  way  the  Congress  would  have 
the  law  executed.  Congress  has  its  remedy,  and  it  can  reach  out 
and  say  if  the  man  is  not  doing  his  duty,  if  he  is  inefficient  or 
guilty  of  any  of  these  other  things,  he  can  be  removed." 

Thus,  the  Comptroller  General  is  unquestionably  part  of  the  leg- 
islative branch  and  is  directly  accountable  to  Congress.  His  status 
as  a  legislative  officer  may  not  be  changed  simply  by  assigning  him 
certain  executive  responsibilities. 

As  part  of  the  congressional  establishment,  the  Comptroller  Gen- 
eral may  constitutionally  perform  only  those  functions  that  Con- 
gress may  constitutionally  delegate  to  its  constituent  parts  or 
agents,  such  as  its  own  committees.  The  Supreme  Court  has  most 
recently  and  thoroughly  considered  the  scope  of  Congress'  author- 
ity to  act  through  its  agents  in  the  Chadha  case. 

In  Chadha  the  court  declared  unconstitutional  a  one-House  legis- 
lative veto  provision.  In  so  doing,  the  court  underscored  the  consti- 
tutional requirement  that  in  order  for  Congress  to  bind  or  effect 
the  legal  rights  of  Government  officials  or  private  persons  outside 
the  legislative  branch,  it  must  act  by  legislation  presented  to  the 
President  for  his  signature  or  veto. 

Basically,  Chadha  holds  that  when  Congress  takes  action  that 
has  the  effect— no,  excuse  me,  "the  purpose  and  effect  of  altering 
the  legal  rights,  duties  and  relations  of  persons  *  *  *  outside  the 
legislative  branch,"  it  must  act  by  passing  a  law  and  submitting  it 
to  the  President  in  accordance  with  the  presentment  clauses  and 
the  constitutionally  prescribed  separation  of  powers.  The  court  em- 
phasized that: 

*  *  *  When  the  Framers  intended  to  authorize  either  House  of  Congress  to  act 
alone  and  outside  of  its  prescribed  bicameral  legislative  role,  they  narrowly  and  pre- 
cisely defined  a  procedure  for  that  action. 

We  believe  that  if  a  court  were  to  apply  the  separation  of  powers 
principles  discussed  above  to  establish  the  constitutional  role  of  the 
Comptroller  General  it  would  limit  the  Comptroller  General  to 
those  duties  that  could  constitutionally  be  performed  by  a  congres- 
sional committee.  Thus,  under  the  above  principles,  the  Comptrol- 
ler General  may  not  act  in  an  executive  capacity,  may  not  take  ac- 
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tions  that  bind  individuals  and  institutions  outside  the  legislative 
branch.  He  may  advise  and  assist  Congress  in  reviewing  the  per- 
formance of  the  executive  branch  in  order  to  determine  if  legisla- 
tive action  is  desirable  or  necessary.  He  may  not,  however,  substi- 
tute himself  for  either  the  executive  or  the  judiciary  in  determin- 
ing the  rights  of  others  or  executing  the  laws  of  the  United  States. 

Our  analysis  of  the  bid  protest  provisions  of  the  CICA  is  based 
upon  these  conclusions.  Under  the  provisions  of  the  CIA — CICA, 
excuse  me,  a  procuring  agency  is  required  to  suspend  a  procure- 
ment upon  the  filing  of  a  bid  protest  until  the  Comptroller  General 
issues  his  decision  on  the  protest.  Thus,  the  Comptroller  General  is 
given  the  power  to  determine  when  the  stay  will  be  lifted  by  the 
issuance  of  his  decision. 

As  a  practical  matter,  the  Comptroller  General  could  effectively 
suspend  any  procurement  indefinitely  simply  by  delaying  for  an  in- 
definite period  his  decision  on  the  bid  protest. 

From  a  constitutional  perspective  we  find  nothing  improper  in 
the  requirement  for  a  stay  in  and  of  itself.  Congress  frequently  re- 
quires executive  branch  agencies  to  notify  Congress  of  certain  ac- 
tions and  wait  a  specified  period  before  implementing  those  ac- 
tions. These  so-called  report  and  wait  requirements  were  specifical- 
ly recognized  by  the  Supreme  Court  in  Chadha  as  a  constitutional- 
ly acceptable  alternative  to  the  legislative  veto. 

The  problem  in  this  instance  arises  from  the  power  granted  to 
the  Comptroller  General  to  lift  the  stay.  CICA  gives  the  Comptrol- 
ler General,  an  agent  of  Congress,  the  power  to  dictate  when  a  pro- 
curement may  proceed.  This  authority  amounts,  in  Chadha's 
words,  to  a  power  that  has  the  effect  of  altering  legal  rights,  duties 
and  relations  of  persons  outside  the  legislative  branch.  As  a  consti- 
tutional matter,  then,  there  is  very  little  difference  between  this 
power  and  the  power  of  a  legislative  veto. 

I've  gone  through  this  testimony  and  the  testimony  now  includes 
an  analysis  of  severability  issues  here.  I  think  what  I  will  do  is 
move  forward  from  that  and  simply  make  reference  to  them  by  the 
testimony  itself  and  move  to  some  other  issues,  if  I  may,  Mr.  Chair- 
man. 

Outside  of  severability,  then,  let  me  say  that  we  wish  to  empha- 
size that  we  do  not  question  the  validity  of  the  remainder  of  the 
CICA  and,  in  particular,  the  general  grant  of  authority  to  the 
Comptroller  General  to  review  bid  protests.  Congress  may,  consist- 
ent with  the  Constitution,  delegate  to  a  legislative  officer  the  power 
to  review  certain  executive  branch  actions  and  issue  recommenda- 
tions based  upon  that  review.  Thus,  the  Comptroller  General  may 
continue  to  issue  decisions  with  respect  to  bid  protests. 

In  accordance  with  the  principles  discussed  above,  however,  these 
decisions  must  be  regarded  as  advisory  and  not  binding  upon  the 
executive  branch. 

The  final  issue  that  I  would  like  to  address  is  the  decision  of  the 
Attorney  General  not  to  execute  the  unconstitutional  provisions  of 
the  CICA.  Under  the  Constitution  the  President  and  his  subordi- 
nates have  a  duty  to  take  care  that  the  laws  be  faithfully  executed, 
article  II,  section  3. 

Unquestionably,  the  requirements  of  the  Constitution  prevail 
over  any  statute  adopted  by  Congress.  Therefore,  in  the  case  of  a 


300 

conflict  between  the  Constitution  and  the  statute  the  President's 
duty  faithfully  to  execute  the  laws  requires  him  not  to  observe  a 
statute  that  is  in  conflict  with  the  Constitution,  the  fundamental 
law  of  the  land. 

We  recognize,  however,  that  until  a  law  is  adjudicated  to  be  un- 
constitutional, the  issue  of  enforcing  a  statute  of  questionable  con- 
stitutionality raises  sensitive  problems  under  the  separation  of 
powers.  Historically,  the  executive  has  taken  the  position  that  the 
Department  appropriately  will  not  defend  the  constitutionality  of  a 
statute  when  the  statute,  as  does  the  CICA,  infringes  upon  the  con- 
stitutional prerogatives  of  the  executive. 

The  President  has  a  constitutional  right,  indeed  a  duty,  to  main- 
tain the  separation  of  powers  established  by  the  Constitution.  The 
legitimacy  of  such  a  refusal  by  the  Department  not  to  defend  the 
constitutionality  of  a  statute  has  long  been  recognized.  For  exam- 
ple, during  the  impeachment  trial  of  President  Andrew  Johnson, 
Chief  Justice  Chase  declared  that  the  President  had  no  duty  to  exe- 
cute a  statute  passed  by  Congress  which  directly  attacks  and  im- 
pairs the  executive  power  confided  to  him  by  the  Constitution. 

In  that  case,  it  appears  to  me  to  be  the  clear  duty  of  the  Presi- 
dent to  disregard  the  law  so  far,  at  least,  as  it  may  be  necessary  to 
bring  the  question  of  its  constitutionality  before  the  judicial  tribu- 
nals. How  can  the  President  fulfill  his  oath  to  "preserve,  protect 
and  defend  the  Constitution,"  if  he  has  no  right  to  defend  it  against 
an  act  of  Congress  sincerely  believed  by  him  to  be  passed  in  viola- 
tion of  it? 

This  general  principle  has  been  carried  out  by  the  executive 
branch  in  a  number  of  instances  since  the  time  of  President  John- 
son. For  example,  in  a  major  case  the  President  acted  directly  con- 
trary to  a  statute  to  prohibit  the  removal  of  a  postmaster  based 
upon  his  conclusion  that  the  statute  was  unconstitutional.  This  act 
eventually  led  to  the  executive  successful  challenge  to  the  act's 
constitutionality  in  litigation  brought  by  the  removed  postmaster. 
That  is  the  basic  case  of  Myers  v.  United  States. 

I  also  in  the  testimony  refer  to  other  litigated  cases  that  deal 
with  this  same  issue. 

Let  me  make  reference  to  additions  to  those  examples  which  in- 
volve actual  litigation  with  respect  to  constitutional  conflicts  and 
cite  a  number  of  examples  of  Presidential  refusals  to  execute  stat- 
utes that  unconstitutionally  infringe  upon  Presidential  preroga- 
tives by  purporting  to  give  Congress  the  authority  to  direct  the  ex- 
ecutive branch  with  respect  to  the  execution  of  the  law. 

For  example,  in  1955,  almost  three  decades  before  the  Chadha 
case  was  decided.  President  Eisenhower  instructed  the  Secretary  of 
Defense  to  ignore  a  so-called  committee  approval  decision  con- 
tained in  a  Department  of  Defense  appropriations  act  by  stating  in 
a  signing  statement  that  the  provisions  "will  be  regarded  as  invalid 
by  the  executive  branch  of  the  Government  unless  otherwise  deter- 
mined by  a  court  of  competent  jurisdiction." 

In  1963  President  Kennedy  stated  that  the  unconstitutional  fea- 
tures of  another  committee  approval  device  would  be  ignored,  with 
the  provision  to  be  treated  as  a  "request  for  information." 

President  Lyndon  Johnson  also  made  clear  that  the  unconstitu- 
tional aspects  of  legislative  veto  devices  would  be  ignored. 
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There  are  some  other  instances  cited  in  the  testimony  that  I  will 
not  make  reference  to  here. 

The  Chadha  court  never  suggested  that  there  was  any  impropri- 
ety in  the  President's  conduct  in  contesting  acts  of  Congress  which 
he  believed  infringed  on  his  constitutional  prerogatives. 

I  would  also  like  to  note  that  the  Attorney  General  properly  fol- 
lowed the  statutory  procedures  for  the  notification  of  Congress  with 
respect  to  decision  not  to  defend  the  constitutionality  of  statutes  in 
this  instance. 

The  decision  not  to  execute  the  unconstitutional  provisions  of  the 
CICA  is  entirely  consistent  with  historical  and  judicial  precedent. 
The  two  provisions  at  issue  directly  infringe  upon  the  constitution- 
al prerogatives  of  the  executive  branch  by  purporting  to  permit  an 
arm  of  the  legislature  to  bind  executive  branch  officials. 

As  we  indicated  earlier,  this  constitutional  defect  is  precisely  the 
same  problem  that  caused  the  Supreme  Court  to  strike  down  the 
legislative  veto  in  Chadha.  Thus,  the  same  considerations  that  mo- 
tivated Presidents  Eisenhower,  Kennedy,  and  Johnson  to  direct  the 
executive  branch  to  disregard  certain  legislative  veto  provisions, 
also  warrant  the  decision — particularly  now  that  the  Supreme 
Court  in  Chadha  has  so  clearly  declared  legislative  vetoes  to  be  un- 
constitutional— not  to  execute  the  provisions  purporting  to  give  an 
arm  of  the  legislature  the  authority  to  bind  the  executive  branch. 

Finally,  I  would  like  to  make  one  additional  point  with  respect  to 
this  issue.  We  all  recognize  that  the  constitutional  issue  at  stake 
will  be  ultimately  resolved  by  the  courts,  and  the  most  responsible 
method  for  resolving  this  dispute  concerning  the  separation  of 
powers  is  to  ensure  a  rapid  judicial  hearing  of  this  question  if  the 
Department  were  to  execute  fully  the  provisions  of  the  CICA.  How- 
ever, we  believe  it  is  unlikely  that  the  substantive  issue  would  ever 
be  able  to  be  presented  to  a  court.  We  believe  that  it  is  unlikely,  if 
the  executive  branch  were  to  implement  fully  the  provisions  of  the 
CICA,  anyone  would  have  standing  to  challenge  the  constitutional- 
ity of  the  provisions  that  authorize  the  Comptroller  General  to 
bind  the  executive  branch. 

Thus,  on  the  basis  of  this  conclusion,  the  Department's  decision 
not  to  enforce  the  two  unconstitutional  provisions  has  a  beneficial 
biproduct  of  rendering  much  more  likely  a  speedy  judicial  resolu- 
tion of  the  question,  which  would  be  in  the  best  interest  of  both  the 
executive  and  legislative  branches  and  would  be  more  responsible 
to  the  special  separation  of  powers  problems  presented  by  this 
issue. 

As  I  made  brief  note  before,  a  final  note,  I  add  that  the  Depart- 
ment's policy  of  nonenforcement,  a  first  challenge  has  been  filed 
that  raises  the  issue  of  the  constitutionality  of  the  CICA.  This  is  in 
a  case  filed  in  the  Ninth  Circuit  in  the  Central  District  of  Califor- 
nia. 

I  understand  that  the  Comptroller  General,  the  House  and  the 
Senate  have  all  asked  to  participate  in  this  litigation  with  respect 
to  the  constitutional  issue.  Thus,  it  seems  clear  that  the  courts  will 
be  permitted  to  have  a  final  and  expeditious  say  on  this  question. 

I  attempted  to  abridge  that  testimony,  Mr.  Chairman,  and  now, 
if  I  can,  make  myself  available  to  answer  questions. 

[Mr.  Jensen's  prepared  statement  follows:] 
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TESTIMONY  OF  D.  LOWELL  JENSEN 

ACTING  DEPUTY  ATTORNEY  GENERAL 

BEFORE  THE  LEGISLATION  AND  NATIONAL  SECURITY 

SUBCOMMITTEE  OF  THE  HOUSE  COMMITTEE  ON 

GOVERNMENT  OPERATIONS 

March  7,  1985 

I  am  happy  to  appear  before  you  today  to  discuss  the 
Department's  position  with  respect  to  the  Competition  and 
Contracting  Act  of  198A  ("CICA"  or  "the  Act"),  which  was 
enacted  as  part  of  the  Deficit  Reduction  Act  of  1984. 
Public  Law  No.  98-369,  98  Stat.  494  (1984).   When  the  President 
signed  this  legislation  into  law,  he  requested  th«  Attorney 
General  to  inform  the  Executive  Branch  agencies  regarding 
how  to  comply  with  the  Act  in  a  manner  consistent  with  the 
Constitution.   As  you  know,  in  response  to  this  request, 
the  Department  has  determined  that  federal  agencies  should 
not  execute  certain  bid-protest  provisions  of  the  Act.   The 
first  provision  requires  a  procuring  agency  to  suspend  or 
"stay"  any  procurement  if  a  bid  protest  is  filed  prior  to 
the  award  of  a  contract  or  within  ten  days  after  the  award. 
The  provision  then  purports  to  authorize  the  Comptroller 
General  to  lift  this  stay  of  the  procurement  by  issuing  his 
decision  on  the  bid  protest.   See  revised  31  U.S.C.  J  3553(c) 
and  (d).   The  second  provision  purports  to  authorize  the 
Comptroller  General  to  make  binding  awards  of  attorney's 
fees  and  bid  preparation  costs  to  successful  bid  protestors. 
See  revised  31  U.S.C.  S  3554(c). 


303 


Before  I  discuss  these  specific  provisions,  however, 
there  are  several  points  that  I  would  like  to  make  with 
respect  to  the  Department's  position  on  the  CICA.   First,  I 
want  to  emphasize  that  the  Department  has  no  general  objection 
to  the  bid  protest  procedures  established  by  the  CICA.   To 
the  contrary,  we  believe  that  the  Comptroller  General  plays  a 
very  useful  advisory  role  in  the  bid  protest  area,  and  we  believe 
that  his  participation  has  been  extremely  helpful  in  resolving 
bid  protest  disputes.   Thus,  we  are  happy  to  see  the  Comptroller 
General  continue  his  review  of  bid  protests,  and  we  have  no 
objection  to  the  explicit  statutory  authorization  for  this 
role  that  is  set  forth  in  the  CICA. 

Second,  we  are  entirely  sympathetic  with  the  need,  in 
some  instances,  to  suspend  or  delay  a  procurement  in  order  to 
resolve  the  legal  questions  raised  by  a  bid  protest.   Because 
the  Executive  Branch  is  sensitive  to  the  need  for  a  stay  in 
some  circumstances,  the  Federal  Acquisition  Regulations  (FAR) 
provided  prior  to  the  CICA,  and  the  revised  FAR  provisions  on 
bid  protests  continue  to  provide,  for  the  suspension  of  a 
procurement  if  a  bid  protest  is  filed  prior  to  the  award  of  a 
contract.   See  48  C.F.R.  S  33.104(b),  50  Fed.  Reg.  2271 
(January  15,  1985).   Thus,  although  we  do  not  believe  that 
the  Comptroller  General  may  play  a  role  in  determining  when  a 
stay  may  be  lifted,  the  Executive  Branch  has  provided  on  its 
own  a  stay  provision  that  substantially  meets  the  concerns 
that  motivated  the  stay  provision  in  the  CICA. 
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In  explaining  the  Department's  decision,  I  would  like  to 
discuss  three  general  subjects.   First,  I  would  like  to  set  forth 
the  history  of  the  Department's  policy  with  respect  to  this 
issue  in  order  to  place  the  decision  in  its  proper  context. 
Next,  I  would  like  briefly  to  describe  the  grounds  for  our 
legal  conclusion  with  respect  to  the  constitutionality  of  the 
CICA.   Finally,  I  would  like  to  discuss  the  reasons  underlying 
the  Department's  decision  not  to  enforce  the  unconstitutional 
provisions  of  the  Act. 

I 

Since  the  adoption  of  the  Budget  and  Accounting  Act  in  1921, 
the  Department  has  taken  a  consistent  position  with  respect  to 
the  power  and  authority  of  the  Comptroller  General.   Because  the 
Comptroller  General  is  part  of  the  Legislative  Branch  of  the 
Government,  the  position  of  the  Department  has  been  that  the 
Comptroller  General  may  not  bind  the  Executive  Branch.   See, 
e.g. ,  Testimony  of  Larry  Hammond,  Deputy  Assistant  Attorney 
General,  Of f ice  of  Legal  Counsel,  before  the  Subcommittee  on 
Legislation  and  National  Security  of  the  House  Committee  on 
Government  Operations,  95th  Cong.,  2d  Sess.  (June  28,  1978). 
Although  differences  of  opinion  with  respect  to  the  proper 
role  of  the  Comptroller  General  have  led  to  a  number  of 
disputes  between  the  Department  and  GAO,  these  disputes  have 
not  come  to  a  head  because  the  Comptroller  General  has  not 
pressed  his  authority  to  bind  the  Executive  Branch. 
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Early  in  1984,  the  EJepartment  receivecJ  a  request  from  this 
Corunittee  for  comments  on  bid  protest  provisions,  similar  to 
the  ones  finally  adopted  in  the  CICA,  that  were  then  under 
consideration  by  the  Committee  as  part  of  H.R.  5184.   The 
Department  commented  on  and  objected  to  the  constitutionality 
of  the  two  provisions  that  purported  to  give  the  Comptroller 
General  the  authority  to  bind  the  Executive  Branch.   See  Letter 
to  Honorable  Jack  Brooks,  Chairman,  House  Committee  on  Government 
Operations,  from  Robert  A,  McConnell,  Assistant  Attorney  General, 
Office  of  Legislative  and  Intergovernmental  Affairs  (April  20, 
1984).   I  would  be  happy  to  provide  the  Committee  with  a  copy 
of  this  letter  and  any  other  documents  referred  to  in  my 
testimony.   These  comments  were  based  on  the  Department's  long- 
standing position  with  respect  to  the  proper  constitutional  role 
of  the  Comptroller  General  and  the  authority  of  the  Legislative 
Branch  as  most  recently  defined  in  INS  v.  Chadha,  462  U.S.  919 
(1983). 

Despite  the  comments  of  the  Department  with  respect  to  the 
unconstitutionality  of  these  provisions,  the  provisions  were 
ultimately  adopted  by  Congress  as  part  of  the  CICA,  which  itself 
was  made  a  part  of  the  Deficit  Reduction  Act.   Although  the 
President  believed  the  two  provisions  of  the  CICA  that  empowered 
the  Comptroller  General  to  bind  the  Executive  Branch  to  be  unconsti- 
tutional, he  concluded  that  it  would  not  be  in  the  national 
interest  to  veto  the  entire  Deficit  Reduction  Act  because  of 
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these  provisions.   Therefore,  the  President  noted  In  a  signing 
statement  his  constitutional  objections  to  these  provisions  and 
requested  the  Department  of  Justice  to  inform  Executive  Branch 
agencies  how  they  might  comply  with  the  Act  In  a  manner  consistent 
with  the  Constitution.   See  30  Weekly  Comp.  Pres.  Doc.  1037  (July 
18,  1984). 

Thereafter,  the  Office  of  Legal  Counsel  prepared  a  memorandum, 
which  concluded  that  the  two  provisions  purporting  to  vest  the 
Comptroller  General  with  authority  to  bind  the  Executive  Branch 
were  unconstitutional  and  recommended  that  these  provisions  not 
be  enforced  by  the  Executive  Branch.   See  Memorandum  for  the 
Attorney  General,  from  Larry  L.  Simms,  Acting  Assistant  Attorney 
General,  Office  of  Legal  Counsel,  re  "Implementation  of  the 
Bid  Protest  Provisions  of  the  Competition  and  Contracting  Act" 
(October  17,  1984).   The  Attorney  General  directed  that  this 
memorandum  be  distributed  to  the  Executive  Branch  agencies 
responsible  for  Implementing  the  provisions  of  the  CICA. 

Sabsequently ,  the  Attorney  General  expressly  adopted  the 
conclusions  of  the  Office  of  Legal  Counsel  in  letters  sent  to 
the  Speaker  of  the  House  and  the  President  of  the  Senate 
to  inform  Congress,  as  required  by  statute,  of  the  Department's 
decision  not  to  enforce  the  two  unconstitutional  provisions  of 
the  CICA.   See  Letters  to  Honorable  Thomas  P.  O'Neil,  Jr.,  Speaker 
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of  the  House  of  Representatives,  and  Honorable  George  Bush, 
President  of  the  Senate,  from  William  French  Smith,  Attorney 
General  (November  21,  1984).   In  addition,  the  Attorney  General 
responded  by  a  letter  of  the  same  date  to  a  letter  from  Senator 
William  S.  Cohen,  Chairman  of  the  Subcommittee  on  Oversight  of 
Government  Management  of  the  Senate  Committee  on  Governmental 
Affairs.   In  the  letter  to  Senator  Cohen,  the  Attorney  General 
reiterated  the  basis  for  the  Department's  conclusions  with 
respect  to  the  unconstitutionality  of  the  CICA  and,  in  particular, 
set  forth  the  basis  for  the  Department's  decision  to  advise 
Executive  Branch  agencies  not  to  comply  with  the  unconstitutional 
provisions. 

The  Attorney  General  also  sent  a  letter  to  the  Director  of 
the  Office  of  Management  and  Budget  (0MB),  dated  November  21,  1984, 
which  requested  the  Director  to  assist  in  ensuring  compliance  by 
all  Executive  Branch  agencies  with  the  legal  advice  provided  by 
the  Department  of  Justice  concerning  the  CICA.   Subsequently, 
the  Director  of  0MB  issued  a  bulletin  to  the  heads  of  executive 
departments  and  agencies  setting  forth  procedures  governing 
implementation  of  the  CICA,  which  advised  executive  agencies 
to  conduct  their  contracting  activities  in  accordance  with  the 
Attorney  General's  legal  advice.   See  0MB  Bulletin  No.  85-8 
(December  17,  1984). 

The  bid  protest  provisions  of  the  CICA  went  into  effect 
on  January  15,  1985,  and  litigation  has  already  been  filed  to 
test  the  validity  of  the  Department's  conclusions  with 
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respect  to  the  unconstitutionality  of  the  two  bid  protest 
provisions. 

II 

The  next  issue  I  would  like  to  address  is  the  substance  of 
the  Department's  legal  conclusion  that  the  two  provisions  purporting 
to  authorize  the  Comptroller  General  to  bind  the  executive  branch 
are  unconstitutional.   The  Office  of  Comptroller  General  of  the 
United  States  was  created  by  the  Budget  and  Accounting  Act  of 
1921.   See  42  Stat.  23  (1921).   The  Budget  and  Accounting  Act 
expressly  stated  that  the  Comptroller  General  is  "independent  of 
the  executive  departments  .  .  .  ."  16^,      Subsequent  legislation 
made  it  clear  that  the  Comptroller  General  is  part  of  the 
Legislative  Branch.   The  Reorganization  Act  of  1945  specified 
thatf  for  the  purpose  of  the  Act,  the  term  "agency"  meant  any 
executive  department,  commission,  independent  establishment,  or 
government  corporation,  but  did  "not  include  the  Comptroller 
General  of  the  United  States  or  the  General  Accounting  Office, 
which  are  a  part  of  the  legislative  branch  of  the  Government." 
59  Stat.  616  (1945).   The  same  provision  was  included  in  the 
Reorganization  Act  of  1949.   See  63  Stat.  205  (1949).   The 
Accounting  and  Auditing  Act  of  1950  declared  that  the  auditing 
for  the  Government  would  be  conducted  by  the  Comptroller  General 
"as  an  agent  of  the  Congress  .  .  .  ."64  Stat.  835  (1950). 

Although  the  President  nominates  and,  with  the  advice  and 
consent  of  the  Senate,  appoints  the  Comptroller  General,  the 
President  has  no  statutory  right  to  remove  the  Comptroller  General, 
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even  for  cause.   See  31  U.S.C.  §  703  (1982).   The  Comptroller 
General  is  appointed  for  a  fifteen-year  term,  but  he  may  be 
removed  either  by  impeachment  or  by  a  joint  resolution  of  Congress, 
after  notice  and  an  oppportunity  for  hearing,  for  "(i)  permanent 
disabilty;  (ii)  inefficiency;  (iii)  neglect  of  duty;  (iv)  malfea- 
sance; or  (v)  a  felony  or  conduct  involving  moral  turpitude." 
31  U.S.C.  S  703(e)(1).   Given  the  breadth  of  the  grounds  of 
removal,  particularly  the  terms  "inefficiency"  and  "neglect  of 
duty,"  Congress  enjoys  a  relatively  unlimited  power  over  the 
tenure  in  office  of  the  Comptroller  General.  \_/ 

Congress  expected  this  broad  power  of  removal  to  give  it 
the  right  effectively  to  control  the  Comptroller  General.   The 
chief  House  manager  of  the  Budget  and  Accounting  Act  stated  with 
respect  to  the  new  position  of  Comptroller  General: 

This  officer  is  to  be  the  arm  of  Congress. 
When  he  fails  to  do  that  work  in  a  strong 
and  efficient  way,  in  a  way  that  Congress 
would  have  the  law  executed.  Congress  has 
its  remedy,  and  it  can  reach  out  and  say 
if  the  man  is  not  doing  his  duty,  if  he 
is  inefficient  or  guilty  of  any  of  these 
other  things,  he  can  be  removed. 

61  Cong.  Rec .  1080  (1921)  (remarks  of  Rep.  Good). 


1_/  The  Supreme  Court  has  recognized  that  the  power  to  remove 
an  official  is  necessarily  linked  to  the  power  to  supervise 
and  control  the  actions  of  that  official.   See  Humphrey's 
Executor  v.  United  States,  295  U.S.  602,  627  (1935). 
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Thus,  the  Comptroller  General  is  unquestionably  part  of  the 
Legislative  Branch  and  is  directly  accountable  to  Congress.   His 
status  as  a  legislative  officer  may  not  be  changed  simply  by 
assigning  him  certain  executive  responsibilities.   As  part  of  the 
congressional  establishment,  the  Comptroller  General  may  consti- 
tutionally perform  only  those  functions  that  Congress  may  consti- 
tutionally delegate  to  its  constituent  parts  or  agents,  such  as 
its  own  Committees. 

The  Supreme  Court  has  most  recently  and  thoroughly  considered 

the  scope  of  Congress's  authority  to  act  through  its  agents  in 

INS  V.  Chadha,  462  U.S.  919  (1983).   In  Chadha,  the  Court 

declared  unconstitutional  a  one-house  legislative  veto  provision. 

In  so  doing,  the  Court  underscored  the  constitutional  requirement 

that,  in  order  for  Congress  to  bind  or  affect  the  legal  rights  of 

government  officials  or  private  persons  outside  the  Legislative 

Branch,  it  must  act  by  legislation  presented  to  the  President  for 

his  signature  or  veto: 

The  decision  to  provide  the  President 
with  a  limited  and  qualified  power  to 
nullify  proposed  legislation  by  veto  was 
based  on  the  profound  conviction  of  the 
Framers  that  the  powers  conferred  on  Congress 
were  the  powers  to  be  most  carefully  circum- 
scribed.  It  is  beyond  doubt  that  lawmaking 
was  a  power  to  be  shared  by  both  Houses  and 
the  President. 

103  S.  Ct.  at  2782.   When  Congress  takes  action  that  has  "the 

purpose  and  effect  of  altering  the  legal  rights,  duties  and 

relations  of  persons  .  .  .  outside  the  legislative  branch,"  it 

must  act  by  passing  a  law  and  submitting  it  to  the  President  in 

accordance  with  the  Presentment  Clauses  and  the  constitutionally 
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prescribed  separation  of  powers.   Id.  at  2784  (emphasis  added). 

The  Court  emphasized  that  "when  the  Framers  intended  to  authorize 

either  House  of  Congress  to  act  alone  and  outside  of  its  prescribed 

bicameral  legislative  role,  they  narrowly  and  precisely  defined 

the  procedure  for  such  action."   Id.  at  2786.  V 

Finally,  with  respect  to  Congress's  power  over  the  Legislative 

Branch,  the  Court  concluded: 

One  might  also  include  another  "exception" 
to  the  rule  that  Congressional  action  having 
the  force  of  law  be  subject  to  the  bicameral 
requirement  and  the  Presentment  Clauses. 
Each  house  has  the  power  to  act  alone  in 
determining  specified  internal  matters.   Art.  I, 
S  7,  els.  2,  3,  and  S  5,  cl.  2.   However,  this 
"exception"  only  empowers  Congress  to  bind 
itself  and  is  noteworthy  only  insofar  as  it 
further  indicates  the  Framers'  intent  that 
Congress  not  act  in  any  legally  binding  manner 
outside  a  closely  circumscribed  legislative 
arena,  except  in  specific  and  enumerated 
instances. 

Id.  at  2786  n.20  (emphasis  added). 

We  believe  that  if  a  court  were  to  apply  the  separation  of 

powers  principles  discussed  above  to  establish  the  constitutional 


2/       As  the  Court  noted,  there  are  only  four  provisions  in  the 
Constitution  by  which  one  House  may  act  alone  with  the  unreview- 
able force  of  law,  not  subject  to  the  President's  veto;   the 
power  of  the  House  of  Representatives  to  initiate  impeachment, 
the  power  of  the  Senate  to  try  individuals  who  have  been  impeached 
by  the  House;  the  power  of  the  Senate  to  approve  or  disapprove 
presidential  appointments;  and  the  power  of  the  Senate  to  ratify 
treaties  negotiated  by  the  President.   See  103  S.  Ct.  at  2786. 
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role  of  the  Comptroller  General,  it  would  limit  the  Comptroller 
General  to  those  duties  that  could  constitutionally  be  performed 
by  a  congressional  committee.   Thus,  under  the  above  principles, 
the  Comptroller  General  may  not  act  in  an  executive  capacity,  and 
he  may  not  take  actions  that  bind  individuals  and  institutions 
outside  the  Legislative  Branch.   He  may  advise  and  assist  Congress 
in  reviewing  the  performance  of  the  Executive  Branch  in  order  to 
determine  if  legislative  action  is  desirable  or  necessary.   He 
may  not,  however,  substitute  himself  for  either  the  executive 
or  the  judiciary  in  determining  the  rights  of  others  or  executing 
the  laws  of  the  United  States.   Our  analysis  of  the  bid  protest 
provisions  of  the  CICA  is  based  upon  these  conclusions. 

Under  the  stay  provision  of  the  CICA,  a  procuring  agency  is 
required  to  suspend  a  procurement  upon  the  filing  of  a  bid  protest 
until  the  Comptroller  General  issues  his  decision  on  the  protest. 
Thus,  the  Comptroller  General  is  given  the  power  to  determine 
when  the  stay  will  be  lifted  by  the  issuance  of  his  decision  ori.a 
bid  protest.   As  a  practical  matter,  the  Comptroller  General 
could  effectively  suspend  any  procurement  indefinitely  simply  by 
delaying  for  an  indefinite  period  his  decision  on  a  bid  protest. 

From  a  constitutional  perspective,  we  find  nothing  improper 
in  the  requirement  for  a  stay,  in  and  of  itself.   Congress  fre- 
quently requires  Executive  Branch  agencies  to  notify  Congress 
of  certain  actions  and  wait  a  specified  period  before  implementing 
those  actions.   These  so-called  "report  and  wait"  requirements 
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were  specifically  recognized  by  the  Supreme  Court  in  Chadha  as  a 
constitutionally  acceptable  alternative  to  the  legislative  veto. 
See  103  S.  Ct .  at  2783. 

The  problem  in  this  instance  arises  from  the  power  granted 
to  the  Comptroller  General  to  lift  the  stay.   The  CICA  gives  the 
Comptroller  General,  an  agent  of  Congress,  the  power  to  dictate 
when  a  procurement  may  proceed.   This  authority  amounts,  in 
Chadha 's  words,  to  a  power  that  has  the  "effect  of  altering  the 
legal  rights,  duties  and  relations  of  persons  .  .  •  outside  the 
legislative  branch."   See  103  S.  Ct.  at  2784.   As  a  constitutional 
matter,  there  is  very  little  difference  between  this  power  and 
the  power  of  a  legislative  veto. 

A  difficult  problem  is  presented  in  this  instance,  however, 
by  the  question  of  the  extent  to  which  the  unconstitutional  pro- 
vision is  severable  from  the  remainder  of  the  CICA.   In  Chadha, 
the  Court  ruled  that  an  unconsitutional  provision  is  generally 
presumed  to  be  severable.   The  Court  outlined  several  guidelines 
with  respect  to  evaluating  this  issue  in  a  specific  instance. 
First,  the  Court  stated: 

Only  recently  this  Court  reaffirmed  that 
the  invalid  portions  of  a  statute  are  to 
be  severed  "'[u]nless  it  is  evident  that 
the  Legislature  would  not  have  enacted  those 
provisions  which  are  within  its  power,  inde- 
pendently of  that  which  is  not.'"   Buckley  v. 
Valeo,  424  U.S.  1,  108  .  .  .  (1976),  quoting 
Champlin  Refining  Co.  v.  Corporation  Comm'n, 
286  U.S.  210,  234  ..  .  (1932). 

INS  V.  Chadha,  103  S.  Ct.  at  2774.   Thus,  unless  there  are  clear 

indications  that  Congress  would  have  intended  additional  parts  of 
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statute  to  fall  because  of  the  invalidity  of  a  single  provision, 
the  invalid  provision  will  be  severed.   Second,  the  Court  stated 
that  Congress  did  not  intend  that  the  entire  statute  or  any  other 
part  of  it  would  fall  simply  because  another  provision  was  uncon- 
stitutional.  103  S.  Ct.  at  2775.   Finally,  the  Court  stated  that 
"  [a]  provision  is  further  presumed  severable  if  what  remains 
after  severance  is  'fully  operative  as  a  law.'   Champlin  Refining 
Co.  v.  Corporation  Comm'n,  supra,  286  U.S.  at  234."   103  S.  Ct. 
at  2775.   The  severability  issue  must  be  analyzed  in  light  of 
these  principles. 

The  only  aspect  of  the  stay  provision  that  is  directly 
unconstitutional  is  the  provision  authorizing  the  Comptroller 
General  to  lift  the  stay  by  issuing  his  decision  or  finding  that 
a  particular  protest  is  frivolous.   If  this  provision  alone  were 
severed,  the  stay  would  remain  in  effect  indefinitely  because 
there  would  be  no  remaining  statutory  basis  for  terminating  the 
stay.   Although  the  statute  could  technically  operate  this  way, 
as  a  practical  matter  this  alternative  would  seem  quite  draconian 
because  it  would  permit  any  bid  protester  effectively  to  cancel 
a  procurement  simply  by  filing  a  protest.   It  is  clear  that 
Congress  did  not  intend  such  a  result  when  it  adopted  the  CICA. 
See  H.R.  Rep.  No.  861,  98th  Cong.,  2d  Sess.  1436-37  (1984). 

Alternatively,  the  stay  provision  could  be  intepreted  to 
require  a  mandatory  stay  for  a  set  period  of  time  in  order  to 
give  the  Comptroller  General  an  opportunity  to  reach  a  decision 
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on  the  bid  protest.   This  period  of  time  might  be  set  at  90  working 
days,  which  is  the  period  of  time  established  by  the  CICA  as  the 
standard  time  within  which  the  Comptroller  General  should  issue 
his  decision  on  a  bid  protest. 

We  do  not  believe,  however,  that  such  a  reworking  of  the 
statute  would  be  consistent  with  Congress's  intent.   First, 
such  a  construction  would  involve  essentially  a  redrafting  of  the 
stay  provision  rather  than  simple  severance  of  the  offending 
sections.   Second,  and  more  important,  it  would  mean  that  any 
time  a  bid  protest  were  filed,  a  procurement  would  automatically 
be  delayed  for  90  working  days.   Thus,  any  interested  party  who 
might  be  able  to  file  a  protest,  however  ill-founded,  could  prevent 
a  procurement  for  a  not  insubstantial  period  of  time. 

We  do  not  believe  that  Congress  intended  the  bid  protest 
process  to  be  subject  to  such  potential  manipulation.   In  fact. 
Congress  expressly  included  the  provision  granting  the  Comptroller 
General  the  power  to  dismiss  frivolous  protests  precisely  in 
order  to  avoid  this  potential  abuse.   The  conference  report 
stated: 

The  conference  substitute  provides  that 
the  Comptroller  General  may  dismiss  at  any 
point  in  the  process  a  filing  determined  to 
be  frivolous  or  to  lack  a  solid  basis  for 
protest.   This  provision  reflects  the  intent 
of  the  conferees  to  keep  proper  contract 
awards  or  due  performance  of  contracts  from 
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being  interrupted  by  technicalities  which 
interested  parties  in  bad  faith  might 
otherwise  attempt  to  exploit. 

H.R.  Rep.  No.  861,  98th  Cong.,  2d  Sess.  1436-37  (1984).   Given 
our  conclusion  that  the  provision  permitting  the  Comptroller 
General  to  terminate  the  stay  immediately  in  the  case  of  a 
frivolous  protest  is  unconstitutional,  we  do  not  believe  that 
Congress  would  have  intended  for  all  contracts  to  be  delayed  for 
any  set  period  of  time  simply  upon  the  filing  of  a  protest, 
regardless  of  the  good  faith  of  the  protestor  or  merit  of  the 
protest.   Therefore,  because  the  provisions  .permitting  the  Comp- 
troller General  to  terminate  the  stay  must  be  severed  from  the 
statute,  we  believe  that  the  entire  stay  provision  must  be  stricken 
as  well.  V 

The  provision  permitting  the  Comptroller  General  to  award 
costs,  including  attorney's  fees  and  bid  preparation  costs,  to 
a  prevailing  protestor,  and  which  purports  to  require  federal 
agencies  to  pay  such  awards  "promptly,"  31  U.S.C.  §  3554(c)(2), 
suffers  from  a  constitutional  infirmity  similar  to  the  one  that 
afflicts  the  stay  provision.   By  purporting  to  vest  in  the 
Comptroller  General  the  power  to  award  damage  against  an 


3^/  We  do  not  doubt  that,  under  the  severability  principles  set 
forth  above,  the  stay  provision  may  be  severed.   The  Act  may 
operate  perfectly  well  without  the  stay  provision,  and  there  is 
no  indication  that  Congress  would  have  wished  the  entire  Act 
to  fall  if  the  stay  provision  were  invalidated. 
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Executive  Branch  agency.  Congress  has  attempted  to  give  its  agents 
the  authority  to  alter  "the  legal  rights,  duties  and  relations 
of  persons  .  .  .  outside  the  legislative  branch."   103  S.  Ct. 
at  2784.   That  this  authority  is  in  the  nature  of  a  judicial 
power  makes  it  no  less  impermissible  for  Congress  to  vest  it  in 
one  of  its  own  agents.   Congress  may  no  more  exercise  judicial 
authority  than  it  may  exercise  executive  authority.   See  INS  v. 
Chadha,  103  S.  Ct.  at  2788  (Powell,  J.,  concurring).   Although 
Congress  may  by  statute  vest  certain  quasi- judicial  authority 
in  agencies  independent  of  Executive  Branch  control,  see  Humphrey's 
Executor  v.  United  States,  295  U.S.  602  (1935),  Congress  may  not 
vest  such  authority  in  itself  or  one  of  its  arms,  in  clear  viola- 
tion of  the  constitutionally  prescribed  separation  of  powers. 

Based  on  the  foregoing  discussion  of  the  law  of  severability, 
we  believe  that  the  damages  provision  is  clearly  severable  from 
the  remainder  of  the  CICA.   The  remainder  of  the  Act  is  unrelated 
to  the  deimages  provision  and  may  clearly  continue  to  operate  fully 
as  a  law  without  the  invalid  provision.   Moreover,  we  find  no 
evidence,  either  in  the  statute  or  in  its  legislative  history,  to 
indicate  that  Congress  would  not  have  enacted  the  remainder  of 
the  CICA  without  the  damages  provision.   Therefore,  only  the 
deunages  provision  need  be  stricken  from  the  statute. 
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We  wish  to  emphasize  that  we  do  not  question  the  validity  of 
the  remainder  of  the  CICA,  and,  in  particular,  the  general  grant 
of  authority  to  the  Comptroller  General  to  review  bid  protests. 
Congress  may,  consistent  with  the  Constitution,  delegate  to  a 
legislative  officer  the  power  to  review  certain  Executive  Branch 
actions  and  issue  recommendations  based  upon  that  review.   Thus, 
the  Comptroller  General  may  continue  to  issue  decisions  with 
respect  to  bid  protests.   In  accordance  with  the  principles 
discussed  above,  however,  these  decisions  must  be  regarded  as 
advisory  and  not  binding  upon  the  Executive  Branch. 

Ill 

The  final  issue  that  I  would  like  to  address  is  the  decision 
of  the  Attorney  General  not  to  execute  the  unconstitutional 
provisions  of  the  CICA.   Under  the  Constitution,  the  President 
and  his  subordinates  have  a  duty  "to  take  Care  that  the  Laws  be 
faithfully  executed."   Art.  II,  S  3.   Unquestionably,  the 
requirements  of  the  Constitution  prevail  over  any  statute  adopted 
by  Congress.   Therefore,  in  the  case  of  a  conflict  between  the 
Constitution  and  a  statute,  the  President's  duty  faithfully  to 
execute  the  laws  requires  him  not  to  observe  a  statute  that  is  in 
conflict  with  the  Constitution,  the  fundamental  law  of  the  land. 

We  recognize,  however,  that,  until  a  law  is  adjudicated  to 
be  unconstitutional,  the  issue  of  enforcing  a  statute  of  questionable 
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constitutionality  raises  sensitive  problems  under  the  separation 
of  powers. 

Historically,  the  Executive  has  taken  the  position  that 
the  Department  appropriately  will  not  defend  the  constitutionality 
of  a  statute  when  the  statute,  as  does  the  CICA,  infringes 
upon  the  constitutional  prerogatives  of  the  Executive.   The 
President  has  a  constitutional  right,  indeed  a  duty,  to 
maintain  the  separation  of  powers  established  by  the  Constitution: 
"The  hydraulic  pressure  inherent  within  each  of  the  separate 
Branches  to  exceed  the  outer  limits  of  its  power,  even  to 
accomplish  desirable  objectives,  must  be  resisted."  INS  v. 
Chadha,  462  U.S.  919  (1983). 

The  legitimacy  of  such  a  refusal  by  the  Department  not  to 

defend  the  constitutionality  of  a  statute  has  long  been 

recognized.   For  example,  during  the  impeachment  trial  of 

President  Andrew  Johnson,  Chief  Justice  Chase  declared  that 

the  President  had  no  duty  to  execute  a  statute  passed  by 

Congress  which: 

directly  attacks  and  impairs  the  executive  power 
confided  to  him  by  [the  Constitution].   In  that 
case  it  appears  to  me  to  be  the  clear  duty 
of  the  President  to  disregard  the  law, 
so  far  at  least  as  it  may  be  necessary 
to  bring  the  question  of  its  constitution- 
ality before  the  judicial  tribunals. 
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How  can  the  President  fulfill  his  oath 
to  preserve,  protect,  and  defend  the 
Constitution,  if  he  has  no  right  to 
defend  it  against  an  act  of  Congress, 
sincerely  believed  by  him  to  be  passed 
in  violation  of  it?  £/ 

This  general  principle  has  been  carried  out  by  the  Executive 

Branch  in  a  number  of  instances  since  the  time  of  President 

Johnson.   For  example,  the  President  acted  directly  contrary  to 

a  statute  that  prohibited  the  removal  of  a  postmaster,  based  on 

his  conclusion  that  the  statute  was  unconstitutional.   This  act 

eventually  led  to  the  Executive's  successful  challenge  to  the 

act's  constitutionality  in  litigation  brought  by  the  removed 

postmaster.   Myers  v.  United  States,  272  U.S.  52  (1926). 

See  also  Humphrey's  Executor  v.  United  States,  295  U.S.  602 

(1935).   In  other  instances,  the  Executive  refused  to  defend 

statutes  that  impaired  the  constitutional  prerogatives  of  the 

Presidency.   See  United  States  v.  Lovett,  328  U.S.  303 

(1946) (successful  challenge  to  a  statute  that  directed  the 

salaries  of  certain  federal  employees  not  be  paid);  Buclcley  v. 

Valeo,  424  U.S.  1  (1976)  (successful  challenge  to  constitutionality 

of  a  statute  that  permitted  appointment  of  members  of  the 

Federal  Election  Commission  by  members  of  Congress). 


4^/  R.  Warden,  An  Account  of  the  Private  Life  and  Public  Services 
of  Salmon  Portland  Chase,  685  ( 1874 ) (emphasis  in  original). 
Chief  Justice  Chase's  comments  were  made  in  a  letter  written 
the  day  after  the  Senate  had  voted  to  exclude  evidence  that  the 
entire  cabinet  had  advised  President  Johnson  that  Tenure  in 
Office  Act  was  unconstitutional.  16.      See  M.  Benedict,  The 
Impeachment  and  Trial  of  Andrew  Johnson,  154-55  (1973). 
Ultimately,  the  Senate  admitted  evidence  that  the  President  had 
desired  to  initiate  a  court  test  of  the  law.   Id.  at  156. 
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In  addition  to  these  excunples  involving  actual  litigation 
with  respect  to  constitutional  conflicts,  there  are  a  number  of 
examples  of  presidential  refusals  to  execute  statutes  that 
unconstitutionally  infringe  upon  presidential  prerogatives  by 
purporting  to  give  Congress  the  authority  to  direct  the  Executive 
Branch  with  respect  to  the  execution  of  the  law.   For  example, 
in  1955,  almost  three  decades  before  the  Chadha  case  was  decided. 
President  Eisenhower  instructed  the  Secretary  of  Defense  to 
ignore  a  so-called  "committee  approval"  provision  contained  in 
a  Department  of  Defense  appropriations  act,  by  stating  in  a 
signing  statement  that  the  provisions  "will  be  regarded  as 
invalid  by  the  Executive  Branch  of  the  Government  •  .  .  unless 
otherwise  determined  by  a  court  of  competent  jurisdiction." 
Public  Papers  of  the  Presidents;   Dwight  D.  Eisenhower,  689 
(1955).   In  1963,  President  Kennedy  stated  that  the  unconsti- 
tutional features  of  another  committee  approval  device  would  be 
ignored,  with  the  provision  to  be  treated  as  a  "request  for 
information."   Public  Papers  of  the  Presidents;   John  F.  Kennedy, 
6  (1963).   President  Johnson  also  made  clear  that  the  unconstitu- 
tional aspects  of  legislative  veto  devices  would  be  ignored. 
Public  Papers  of  the  Presidents;   Lyndon  B.  Johnson,  104,  1250 
(1963-64).   President  Johnson  instructed  the  Secretary  of 
Agriculture,  in  connection  with  the  making  of  loans  under  an 
amendment  to  the  Bankhead-Jones  Farm  Tenant  Act,  7  U.S.C. 
§§  1010-12,  "to  refrain  from  making  any  loans  which  would 
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require  conunittee  approval."   2  Weekly  Corap.  Pres.  Doc.  1676 
(1966).   The  Chadha  court  never  suggested  that  there  was  any 
impropriety  in  the  President's  conduct  in  contesting  acts  of 
Congress  he  believed  infringed  on  his  constitutional  prerogatives. 
I  would  also  like  to  note  that  the  Attorney  General  properly 
followed  the  statutory  procedures  for  the  notification  of 
Congress  with  respect  to  decisions  not  to  defend  the 
constitutionality  of  statutes. 

The  decision  not  to  execute  the  unconstitutional  provisions 
of  the  CICA  is  entirely  consistent  with  historical  and  judicial 
precedent.   The  two  provisions  at  issue  directly  infringe  upon 
the  constitutional  prerogatives  of  the  Executive  Branch  by 
proporting  to  permit  an  arm  of  the  legislature  to  bind  Executive 
Branch  officials. '  As  we  indicated  earlier,  this  constitutional 
defect  is  precisely  the  same  problem  that  caused  the  Supreme 
Court  to  strike  down  the  legislative  veto  in  Chadha.   Thus,  the 
same  considerations  that  motivated  President's  Eisenhower, 
Kennedy,  and  Johnson  to  direct  the  Executive  Branch  to  disregard 
certain  legislative  veto  provisions  also  warrant  the  decision 
(particularly  now  that  the  Supreme  Court  in  Chadha  has  so 
clearly  declared  legislative  vetoes  to  be  unconstitutional)  not 
to  execute  the  provisions  proporting  to  give  an  arm  of  the 
legislature  the  authority  to  bind  the  Executive  Branch. 

IV 

Finally,  I  would  like  to  make  one  additional  point  with 
respect  to  this  issue.   We  all  recognize  that  the  constitutional 
issue  at  stake  here  will  ultimately  be  resolved  by  the  courts 
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and  that  the  most  responsible  method  for  resolving  this  dispute 
concerning  the  separation  of  powers  is  to  ensure  a  rapid 
judicial  hearing  of  this  question.   If  the  Department  were  to 
execute  fully  the  provisions  of  the  CICA,  however,  we  believe 
it  is  unlikely  that  the  substantive  issue  would  ever  be  able  to 
be  presented  to  a  court.   We  believe  that  it  is  unlikely  that, 
if  the  Executive  Branch  were  to  implement  fully  the  provisions 
of  the  CICA,  anyone  would  have  standing  to  challenge  the  consti- 
tutionality of  the  provisions  that  purport  to  authorize  the 
Comptroller  General  to  bind  the  Executive  Branch.   Thus,  on  the 
basis  of  this  conclusion,  the  Department's  decision  not  to 
enforce  the  two  unconstitutional  provisions  has  the  beneficial 
byproduct  of  rendering  much  more  likely  a  speedy  judicial 
resolution  of  this  question,  which  would  be  in  the  best  interests 
of  both  the  Executive  and  Legislative  Branches  and  would  be 
most  responsive  to  the  special  separation  of  powers  problems 
presented  by  this  issue. 

As  a  final  note,  I  would  add  that  under  the  Department's 
policy  of  non-enforcement,  the  first  challenge  has  been  filed 
that  raises  the  issue  of  the  constitutionality  of  the  CICA.   See 
Lear  Siegler,  Inc.,  Energy  Products  Division  v.  Lehman,  No.  85- 
1125  KN  (CD.  Ca.).   I  understand  that  the  Comptroller  General, 
the  House,  and  the  Senate  have  all  asked  to  participate  in  this 
litigation  with  respect  to  the  constitutional  issue.   Thus,  it 
seems  clear  that  the  courts  will  be  permitted  to  have  the  final 
say  on  this  question. 
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Mr.  Brooks.  Thank  you,  Mr.  Jensen. 

Is  it  the  Justice  Department's  contention  that  the  Competition  in 
Contracting  Act  is  unconstitutional  because  it  contains  a  legislative 
veto  provision? 

Mr.  Jensen.  A  parallel  to  a  legislative  veto  position.  That  was 
what  we  were  talking  about  in  terms  of  Chadha.  We  were  talking 
about  the  effect  of  the  two  provisions  of  the  act  that  we  deem  un- 
constitutional. That  is,  lifting  the  stay  allows  the  legislative 
branch,  through  the  Comptroller  General,  to  define  and  alter  the 
legal  rights  of  the  procuring  agencies,  the  contracting  agencies. 

And,  very  specifically,  in  the  grant  of  attorneys'  fees  and  bid  pro- 
test costs,  what  is  happening  in  that  instance  is  the  Comptroller 
General  is  directly  affecting  the  agencies  and  declaring  and  bind- 
ing their  activity  in  terms  of  payment  of  those  fees. 

Mr.  Brooks.  Isn't  it  ironic  that  the  Justice  Department  is  here 
today  arguing  that  the  Competition  Act,  which  I  authored  along 
with  Frank  Horton,  contains  a  legislative  veto-like  provision.  The 
members  will  recall,  that  in  1977  I  argued  against  a  legislative  veto 
provision  contained  in  an  act  providing  reorganizational  authority 
for  the  executive.  That  provision,  I  contended,  raised  serious  consti- 
tutional questions  involving  the  separation  of  powers  doctrine.  The 
Justice  Department  then  provided  a  statement  for  the  committee 
supporting  the  constitutionality  of  that  legislative  veto  provision.  It 
was  prompted,  no  doubt,  by  the  executive's  enthusiasm  for  reorga- 
nization authority. 

In  any  case,  the  Supreme  Court  vindicated  my  position  on  legis- 
lative vetoes  2  years  ago  and  now  the  Justice  Department  is  back 
here  contending  that  I  slipped  up  in  drafting  last  year  and  I  incor- 
porated a  comparable  legislative  veto,  or  a  legislative  veto-like  pro- 
vision in  the  Competition  in  Contracting  Act.  I  think,  with  all  due 
respect,  that  you're  just  wrong  again. 

I  have  one  other  question  that  I  will  ask  you  now,  and  then  I'll 
have  some  to  submit  to  you 

Mr.  Jensen.  Certainly. 

Mr.  Brooks  [continuing].  In  the  interest  of  time. 

What  would  you  recommend  to  the  President  of  the  United 
States  if  this  year's  appropriations  and  authorization  bills — when 
they're  passed  by  Congress — contained  language  requiring  agencies 
to  fully  implement  the  Competition  Act? 

Mr.  Jensen.  Well,  we  would  have  to  look  at  that  as  we  did  this 
particular  bill.  And,  the  analysis  would  be  to  decide  whether  or 
not,  in  the  opinion  of  the  Attorney  General,  there  was  an  unconsti- 
tutional provision,  and  we  would  provide  that  advice  to  the  Presi- 
dent. It  would  be  the  President's  decision  as  to  whether  or  not  to 
proceed  with  any  given  bill.  The  substance  of  the  bill  and  the 
policy  alternatives  implicit  therein  are,  of  course,  the  President's. 

Our  role  is  as  it  was  here,  and  that  is  as  we  see  the  enactment  of 
this  legislation  approaching,  we  advise  the  Congress,  if  it  was  our 
opinion  that  it  was  unconstitutional  and  we  would  subsequently  so 
advise  the  President. 

Mr.  Brooks.  Do  you  think  he  would  veto  it?  Would  he 

Mr.  Jensen.  I  couldn't  say.  That's  the  sort  of  thing  that,  if  we 
look  at  this  particular  bill,  as  you  know,  the  signing  was  as  a  result 
of  the  fact  that  the  bill,  in  the  President's  analysis,  had  an  inter- 


325 

est — national  interest  provisions  in  terms  of  the  Deficit  Reduction 
Act  itself,  and  that's  why 

Mr.  Brooks.  Put  that  on  that  nice  big  fat  foreign  aid  bill  that 
he's  for  and  we'll  see  what  he  does  with  that. 

Mr.  Jensen.  I  have  no  idea.  As  I  say,  the  decision  in  terms  of  any 
bill  or  any  legislative  construction  that  gets  to  the  desk  of  the 
President,  it's  his  decision  to  sign  or  to  veto. 

Our  analysis  is  simply  the  same  as  we've  done  here.  That  is,  a 
legal  analysis  of  the  implications  of  the  bill  itself. 

Mr.  Brooks.  Mr.  Horton. 

Mr.  Horton.  Thank  you,  Mr.  Chairman. 

Mr.  Brooks.  I'll  submit  a  few  questions,  if  I  might. 

Mr.  Jensen.  We'll  be  happy  to  respond  to  those,  Mr.  Chairman. 

[Mr.  Jensen's  submissions  to  Mr.  Brooks'  additional  questions 
follow:] 
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ADDITIONAL  QUESTIONS  OF  MR.  BROOKS 
FOR  D.  LOWELL  JENSEN 


1.  Question:   In  view  of  the  Department's  position  that  the 
bid  protest  provisions  of  the  Competition  in  Contracting  Act 
raise  serious  constitutional  issues,  why  didn't  you  simply 
recommend  to  the  President  thSt  he  veto  the  Deficit  Reduction 
Act? 

Answer:   The  decision  whether  or  not  to  veto  a  bill  is  made 
solely  by  the  President  at  the  time  the  bill  as  enrolled  is 
presented  to  him  for  signature.   He  generally  has  before  him  at 
that  time  the  advice  of  a  number  of  officials  within  the  Executive 
Branch,  including  the  Attorney  General.   He  must  make  his 
decision  upon  that  advice  and  all  of  the  facts  and  circumstances 
before  him.   We  must  assume  that  in  this  case  the  President 
decided  not  to  veto  the  entire  Deficit  Reduction  Act  because 
of  the  importance  of  other  provisions  contained  in  that  Act 
to  the  national  interest,  notwithstanding  the  constitutional 
flaws  of  the  CICA. 

2.  Question:  Has  the  Supreme  Court  ever  addressed  the  issue 
of  a  President's  refusal  to  faithfully  execute  a  duly  enacted 
law? 

Answer:   Insofar  as  this  question  refers  to  whether  the 
Supreme  Court  has  ever  adjudicated  the  validity  of  a 
President's  conclusion  that  a  duly  enacted  statute  was     ■' 
unconstitutional,  the  answer  is  yes.   For  example,  in  Myers 
v.  United  States,  272  U.S.  52  (1926),  the  Supreme  Court  ruled 
that  Congress  is  not  permitted  to  restrict  the  President's 
right  to  remove  purely  executive  officials.   In  so  ruling, 
the  Supreme  Court  rejected  the  challenge  of  a  postmaster  who 
had  been  fired  by  the  President  in  contravention  of  an  explicit 
statutory  limitation  on  the  President's  removal  power.   When 
the  case  reached  the  Supreme  Court,  the  Court  determined  that 
the  statute  was,  and  always  had  been,  unconstitutional  and 
therefore,  that  it  did  not  bind  or  limit  the  President's 
removal  power. 

When  a  case  concerning  the  Executive's  failure  to 
comply  with  a  statute  reaches  the  Supreme  Court,  the  issue  is 
solely  whether  the  statute  is  constitutional  or  not.   If  the 
statute  is  unconstitutional,  then  the  Executive  was  never 
bound  by  the  statute.   If,  on  the  other  hand,  the  Court 
determines  that  the  statute  is  constitutional,  the  Executive 
is  bound  by  that  determination  and  must  implement  the  statute. 
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The  Supreme  Court  does  not  have  to  reach  in  that  instance  the 
issue  whether  the  Executive's  decision  not  to  comply  with  the 
statute  in  the  interim  was  proper  or  improper  per  se.   We  are 
aware  of  no  criticism  by  the  Court  of  a  President's  decision 
not  to  implement  or  defend  the  constitutionality  of  a  statute. 

3.  QUESTION;   Does  the  Justice  Department  still  adhere  to 
its  view  that  the  Executive  is  justified  in  suspending  the 
bid  protest  provisions  of  CICA  because  "...  prior  precedent 
overwhelmingly  indicates  that  the  statute  is  invalid"? 

ANSWER;   We  continue  to  believe  that  prior  precedent 
overwhelmingly  indicates  that  the  statute  is  invalid,  but 
that  conclusion  is  not  the  sole  basis  for  our  decision  not  to 
comply  with  the  unconstitutional  provisions  of  the  CICA.   We 
would  also  note  that  our  action  cannot  be  accurately 
characterized  as  "suspending  the  bid  protest  provisions  of 
CICA."   As  we  have  tried  to  emphasize,  the  Department  has 
objected  to  the  constitutionality  of  only  two  specific 
provisions  of  the  bid  protest  section  of  the  CICA.   We  have 
no  objection  to  the  remainder  of  the  bid  protest  section, 
which  comprises  the  vast  majority  of  the  bid  protest 
provisions.   In  fact,  the  Department's  legal  conclusion  and 
consequent  advice  to  Executive  agencies  has  resulted  in  the 
implementing  of  the  entirety  of  the  CICA,  with  the  exception 
of  the  two  disputed  provisions. 

4.  QUESTION;   Were  you  asked  by  the  major  procuring  agencies 
to  challenge  the  bid  protest  provisions  of  the  CICA? 

ANSWER;   No. 

5.  QUESTION;   If  a  district  court  concludes  that  the 
Competition  in  Contracting  Act  provisions  are  constitutional, 
will  the  Executive  suspend  its  order  to  disobey  the  law? 

ANSWER:   Subsequent  to  your  letter  of  March  12,  1985,  Judge 
Ackerman  of  the  United  States  District  Court  for  the  District 
of  New  Jersey  held  in  Ameron,  Inc.  v.  U.S.  Army  Corps,  of 
Engineers,  et.  al. ,  No.  85-1064  (March  27,  1985)  that  the 
disputed  provisions  of  CICA  are  constitutional.   Although  we 
strongly  disagree  with  Judge  Ackerman's  conclusion,  we  will, 
of  course,  comply  with  all  orders  issued  in  that  case  unless 
and  until  they  are  stayed  or  reversed  by  an  appellate  court. 
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However,  the  Department  will  continue  to  advance  its  firm 
belief  that  the  disputed  provisions  of  CICA  are  unconsti- 
tutional in  other  litigation,  and  will  seek  appellate  review 
of  the  issue  in  appropriate  cases.   We  expect  that  the 
Supreme  Court  will  ultimately  decide  whether  the  disputed 
provisions  are  constitutional,  and  we  will,  of  course,  abide 
by  the  Supreme  Court's  decision.   We  do  not  believe,  however, 
that  it  is  appropriate  for  the  Attorney  General  to  alter  his 
legal  advice  concerning  how  Executive  Branch  agencies  may 
constitutionally  implement  CICA  before  the  constitutional 
issues  are  fully  litigated  through  the  appellate  courts. 

6.  QUESTION;   Do  you  believe  the  President  has  the  authority 
to  fire  the  Comptroller  General? 

ANSWER;   No.   If  the  language  and  the  legislative  history 
of  the  Budget  and. Accounting  Act  of  1921  make  one  thing  clear, 
it  is  that  the  Comptroller  General  is  an  officer  of  Congress 
who  is  intended  to  be  accountable  to  Congress  and  not  removable 
by  the  President.   See  61  Cong.  Rec.  1080  { 1921 )( remarks  of 
Rep.  Good).   The  statute  sets  forth  impeachment  or  joint 
resolution  of  Congress  as  the  sole  means  of  removal. 

7.  QUESTION;   What  other  laws  currently  on  the  books  do  you 
find  constitutionally  objectionable? 

ANSWER;   The  Department  has  already  notified  Congress 
with  respect  to  any  other  laws,  the  constitutionality  of 
which  the  Department  has  determined  it  does  not  intend  to 
defend. 

8.   QUESTION;   GAO  has  reported  that  numerous  discrepancies 
exist  between  the  Legislative  intent  and  Executive  implementation 
of  CICA  because  of  an  apparent  disregard  for  the  Conference 
Report  (98-861)  by  the  implementing  agencies.   Why  has  the 
Executive  chosen,  in  this  manner,  not  to  enforce  certain 
other  provisions  of  the  law? 

ANSWER;   The  Department  of  Justice  is  not  aware  of  any  other 
aspects  of  the  CICA  that  the  Executive  Branch  has  not  implemented. 
As  we  have  indicated,  our  objections  relate  only  to  the 
provisions  that  purport  to  give  the  Comptroller  General  the 
power  to  bind  the  Executive  Branch.   In  all  other  respects, 
we  believe  that  the  Executive  Branch  is  implementing  the 
statute  in  its  entirety. 
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Mr.  HoRTON.  I  have  a  number  of  questions,  too,  Mr.  Jensen,  I'll 
submit  for  response  in  writing.  But,  I  do  have  some  questions  I'd 
like  to  ask  you. 

Confining  your  answer  to  the  very  narrow  issue  of  the  Attorney 
General  declaring  a  portion  of  an  act  unconstitutional  and  then  di- 
recting that  OMB  issue  an  order  that  agencies  not  carry  out  the 
provisions  of  that  law  because  it's  unconstitutional,  two  questions: 

What  is  the  authority  for  your  doing  this?  And  then,  second,  do 
you  know  of  any  other  instances,  in  that  narrow  framework,  in 
which  this  has  been  done?  In  other  words,  is  this  a  new  step? 

Mr.  Jensen.  Let  me  add,  very  quickly,  the  authority  is  in  the 
Constitution,  as  I've  indicated,  to  faithfully  execute  the  Constitu- 
tion and  it's  the  Presidential  authority  in  that  regard 

Mr.  HoRTON.  Now  wait  a  minute.  Wait  a  minute.  To  "faithfully 
execute  the  Constitution"? 

Mr.  Jensen.  Yes. 

Mr.  HoRTON.  Well,  if  it's  a  bill  passed  and  it  has  not  been  de- 
clared unconstitutional,  the  Constitution  requires  that  he  uphold 
the  law. 

Mr.  Jensen.  He  has  a  separate  responsibility,  the  implication  is 
that  his  responsibility  is  that  he  will  not  execute  an  unconsitu- 
tional  law  and  he  has — as  I've  indicated  in  testimony,  he 

Mr.  Horton.  Well,  now  wait,  wait,  wait  again. 

Is  this  the  corner  drugstore  person  who  declares  it  to  be  uncon- 
stitutional? I  thought  that  the  courts  were  invested  with  that 
power. 

Mr.  Jensen.  Perhaps  I  could  give  an  example.  I  think  it 
might 

Mr.  Horton.  Yes,  please  do. 

Mr.  Jensen.  Suppose  we  have  a  situation — we  go  back  to  Chadha 
itself  and  we  look  at  the  Chadha  case  and  we  see  that  there  was  a 
legislative  act  that  was  declared  to  be  unconstitutional.  We  all  un- 
derstand that.  And,  the  next  thing  that  happened  was  Congress 
passed  the  identical  act  again  and  the  situation  was  such  that  the 
President  signed  it,  now 

Mr.  Horton.  Well,  the  Congress  hasn't  done  that.  You're  making 
that  one  up. 

Mr.  Jensen.  Well,  I  know,  but  we're  saying  about 

Mr.  Horton.  Well,  no,  you're  saying  "what  if." 

Mr.  Jensen.  Well,  of  course. 

Mr.  Horton.  Well,  no,  no,  I  don't  want  to  play  "what  if."  What  I 
want  to  do  is  ask  you  the  specific  question  which  I  just  asked;  and 
that  is:  What  is  the  authority  that  the  Attorney  General  has  to  de- 
clare an  act  unconstitutional  and  then  to  further  direct  that  agen- 
cies not  carry  out  that  act? 

Mr.  Jensen.  As  I've  indicated,  it's  the  Executive  and  this  comes 
from  the  separation  of  powers  itself  in  the  Constitution.  The  Execu- 
tive has  a  responsibility — with  reference  to  following  the  Constitu- 
tion— when  there  is  a  conflict  between  the  Constitution  and  an  act, 
the  Executive  has  a  responsibility  to  act  constitutionally,  and  the 
Executive  makes  that  decision. 

Mr.  Horton.  But  the  declaration  as  to  whether  or  not  it's  uncon- 
stitutional is  vested  in  the  courts,  in  the  judiciary,  and  that  goes 
way  back  to  the  first  case  any  person  in  law  school  studies,  Mar- 
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bury  V.  Madison.  I  mean,  that's  the  very  first  one.  I  remember  in 
my  law  school  days  that  was  the  very  first  case  I  ever  read,  and 
that's  where  it  all  started  from.  Right  there.  Now,  I  have  no  quar- 
rel with  the  Attorney  General  saying  that  we  think  this  is  uncon- 
stitutional, and  then  getting  a  determination  of  that.  But,  the  idea 
that  you  can  declare,  on  your  own,  a  matter  to  be  unconstitutional, 
and  then  act  on  that  basis,  is  something  that  I  think  is  innovative. 
That's  new.  I  think  that's  breaking  new  ground. 

Now,  what  I  want  to  do  is  fmd  out  if  that  is  new  ground. 

Mr.  Jensen.  No;  it  is  not  new  ground. 

Mr.  HoRTON.  Well,  when  has  it  been  done  before? 

Mr.  Jensen.  It's  cited  in  the — in  the  testimony.  More  specifically, 
the  one  reference  would  be  the  instance  I  cited  by  President  Eisen- 
hower, when  he  signed  an  appropriations  bill  and  found  a  specific 
portion  of  that  bill  which  purported  to  give  "committee  approval  to 
issues  binding  the  executive  branch"  and  he  directed  that  the  exec- 
utive agencies  not  follow  that.  So,  that's  precisely  the  same  issue. 

This  is  not  new  ground.  This  is  ground  that  has  been  asserted  by 
Presidents  over  time.  And,  in  the  testimony  I  have  made  those  ref- 
erences. President  Johnson,  President  Coolidge,  President  Eisen- 
hower, President  Kennedy,  and  President  Lyndon  Johnson. 

So,  that,  it's  not  new  ground.  Congressman. 

Mr.  Brooks.  I  think  President  Eisenhower  just  threatened  to  do 
that  and  did  not  in  fact 

Mr.  Jensen.  No,  he  made  that  direction. 

Mr.  Brooks.  If  we  don't  think  he  did  it,  we'll  clarify  that  in  that 
lawsuit.  I  don't  know  where  you're  going  to  be  on  it,  but  we'll  get 
that  clarified  in  that  lawsuit. 

I  did  want  to  observe  that  the  Justice  Department  doesn't  men- 
tion the  only  instance  when  the  Supreme  Court — that's  where  we 
propose  to  decide  constitutionality  matters — in  the  judgment  of 
most  people  in  this  country — has  directly  addressed  this  issue.  The 
Court  said,  "To  contend  that  the  obligation  imposed  on  the  Presi- 
dent to  see  the  laws  faithfully  executed,  implies  a  power  to  forbid 
their  execution,  is  a  novel  construction  of  the  Constitution,  and  en- 
tirely inadmissible." 

This  is  from  Kendall  v.  U.S.,  37  U.S.C,  524611,  in  1838.  That's 
been  the  law  of  the  land  ever  since,  and  it  still  is  until  you  can  get 
it  changed  in  the  Supreme  Court — not  in  the  Justice  Department, 
not  in  the  executive  and  not  in  the  legislative.  We  cannot  decide 
that  it's  unconstitutional  and  just  not  do  it  and  neither  can  you, 
and  neither  can  the  President  and  neither  can  the  Director  of 
0MB.  I'm  sorry,  but  we  just  haven't  changed  the  Constitution. 
We're  not  operating  under  the  laws  prior  to  King  James  II  in  1688 
in  England.  We're  not  back  to  that  stage.  We've  moved  forward 
from  that  over  the  last  300  years  and  we're  not  going  to  go  back, 
either. 

Mr.  HoRTON.  Mr.  Jensen,  I  realize  that  this  is  a  legal  question  of 
some  magnitude,  but  I'd  like  to  ask  you  to  prepare  a  memorandum 
for  us  on  whether  this  is  a  novel  action  or  whether  it's  something 
that  has  been  done  before.  And  if  you  believe  it  has  been  done 
before,  then  perhaps  you  could  give  us  some  examples  and  justifica- 
tions for  that  answer. 


331 

Mr.  Jensen.  Yes.  We  would  be  happy  to  do  that.  We  have  done 
that  in  perhaps  a  more  general  sense  in  responding  to  Chairman 
Rodino  who  had  an  inquiry  of  that  nature.  We  could  provide  this  to 
you,  but  we  could  provide  to  you  a  more  specific  answer  to  the 
questions  you've  posed. 

Mr.  HoRTON.  Well,  I  think  you  understand  what  I'm  asking. 

Mr.  Jensen.  Yes,  I  do. 

Mr.  HoRTON.  This  is  a  very  narrow  area  that  I'm  directing  my 
attention  to. 

Mr.  Jensen.  I  will  give  you  the  other  materials  we've  done  and 
we'll  make  it  more  narrow. 

[Subcommittee  note. — At  time  of  printing,  the  information  had 
not  been  received.] 

Mr.  HoRTON.  This  has  to  do  with  the  memorandum  which,  in  es- 
sence, declared  this  portion  of  the  bill  unconstitutional.  Now,  this 
might  not  be  that  important,  but  I  am  a  little  bit  concerned  that 
the  memorandum  was  signed  by  Larry  L.  Simms,  who  was  Acting 
Assistant  Attorney  General,  Office  of  Legal  Counsel.  This  was  the 
memorandum  that  provided  the  basis  for  OMB's  Directive  No.  85- 
8,  advising  agencies  not  to  implement  the  disputed  provisions  of 
the  act. 

Why  was  it  a  memorandum  for  the  Attorney  General  rather 
than  a  memorandum  from  the  Attorney  General?  Why  was  it  not 
in  the  form  of  an  Attorney  General's  opinion  rather  than  a  memo- 
randum for  the  Attorney  General?  I  don't  know  whether  that 
would  have  any  impact,  but  I  certainly  think  that  it  could  have 
some  bearing  on  the  basis  on  which  it  was  carried  out,  whether  or 
not  it  was  an  opinion  or  whether  or  not  it  was  a  declaration  that 
the  law  was  unconstitutional. 

Mr.  Jensen.  Well,  what  we  could  do,  Mr.  Congressman,  is  give 
you  the  direct  regulations  that  set  up  the  Office  of  Legal  Counsel's 
responsibilities.  I  can  tell  you  that  what  was  done  here  comports 
completely  with  that.  There  isn't  anything  that  gives  you  a  specific 
bright  line  in  terms  of  what  should  be  a  formal  opinion  of  the  At- 
torney General  as  opposed  to  a  memorandum  and  this  is  simply  a 
matter  of  what  was  done  in  this  instance.  It's  a  matter  of  choice. 

One  of  the  things  I  could  do,  however,  that  I  think  would  be 
helpful,  would  be  to  provide  you  with  the  letters  of  submission  by 
the  Attorney  General  where  he  personally  and  directly  incorpo- 
rates that  memorandum  and  submits  it  to  0MB  and  the  Congress. 
I  will  provide  you  with  those  letters  that  show  you  this  was  the 
direct  act  of  the  Attorney  General. 

[Subcommittee  note. — At  time  of  printing,  the  information  had 
not  been  received.] 

Mr.  HoRTON.  All  right.  Now,  as  I  say,  I  have  a  number  of  other 
questions  for  the  record,  but  there  is  one  other  one  I  want  to  ask 
you  now.  This  has  to  do  with  your  position  that  the  Comptroller 
General  may  not  bind  the  executive.  How  do  you  explain  that  in 
view  of  the  fact  that  the  Comptroller  General  does  have  the  au- 
thority to  disallow  any  expenditures  pursuant  to  his  statutory  au- 
thority to  settle  Government  accounts?  That's  in  31  U.S.C.  3526(d). 

The  Comptroller  General  also  has  statutory  authority  to  make 
accounts  to  the  Secretary  of  the  Treasury  where  an  official  receiv- 
ing public  money  does  not  submit  an  account  on  his  own.  The 
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Comptroller  General  also  has  statutory  authority  to  countersign 
warrants.  In  other  words,  those  are  authorities  that  the  Comptrol- 
ler General  has  to  bind  the  executive  branch.  I'll  give  you  the  cita- 
tions. He  does  have  those  authorities.  Now,  how  do  you  reconcile 
your  statement  with  that? 

Mr.  Jensen.  We  don't  think  it's  inconsistent,  but  what  I  would 
offer  to  do  is  to  get  the  direct  citations  of  the  statutes  that  you 
refer  to  and  we'll  provide  you  a  specific  answer  in  a  separate 
memorandum  on  that  to  show  that  our  position  is  not  inconsistent. 

Mr.  HoRTON.  Well,  three  of  them  are  31  U.S.C.  3526(d),  31  U.S.C. 
3541(a),  and  31  U.S.C.  3323(a). 

Mr.  Jensen.  We'll  provide  that. 

Mr.  HoRTON.  OK. 

[Subcommittee  note.— At  the  time  of  printing,  the  information 
had  not  been  received.] 

[Mr.  Jensen's  submissions  to  Mr,  Horton's  additional  questions 
follow:] 
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ADDITIONAL  QUESTIONS  OF  MR.  HORTON 
FOR  D,  LOWELL  JENSEN 


1.   QUESTION;   The  Attorney  General,  in  his  letter  of  February  22, 
1985,  to  Chairman  Rodino,  said  that  "The  President's  veto 
power  is  usually  adequate  to  express  and  implement  his  judgment 
that  an  Act  of  Congress  is  unconstitutional."   But  he  went  on 
to  say,  "On  some  occasions,  however,  the  exercise  by  the 
President  of  his  veto  power  may  not  be  feasible.   For  example, 
an  unconstitutional  provision  may  be  part  of  a  larger  and 
vitally  necessary  piece  of  legislation." 

In  the  same  letter,  the  Attorney  General  alleged  that 
"the  legal  theories  and  precedents  underlying  the  Executive 
Branch's  decision  not  to  execute  or  defend  a  statute  are 
inextricably  intertwined."   It  seems  to  me,  however,  that  it 
is  one  thing  to  refuse  to  defend  a  law  in  court,  but  quite 
another  to  refuse  to  execute  an  Act  of  Congress. 

During  World  War  II,  President  Roosevelt  faced  a  situation 
similar  to  the  one  President  Reagan  encountered  with  regard 
to  the  Deficit  Reduction  Act:   Congress  passed  an  appropriations 
bill  which  contained  a  provision  the  President  believed  to  be 
unconstitutional.  He  signed  the  bill  into  law  because  of  the 
need  for  the  appropriations,  while  expressing  his  belief  that 
the  provision,  which  would  cut  off  the  salaries  of  three 
government  employees,  was  invalid.   Nevertheless,  he  carried 
out  the  law.   As  a  result  the  employees  had  to  go  to  court  to 
get  their  pay. 

a.  Why  didn't  President  Reagan  behave  in  the  same  manner 
with  regard  to  the  Deficit  Reduction  Act? 

b.  Where  do  you  draw  the  line  in  determining  whether  it 
is  "feasible"  to  exercise  the  veto  power? 

c.  Would  your  view  of  the  President's  obligations  to 
execute  the  law  be  any  different  in  a  case  in  which  the 
President  had  vetoed  the  bill  and  Congress  had  passed  it  over 
his  veto? 

ANSWER ;   The  fundamental  principle  that  applies  with 
respect  to  the  above  issues  is  that  neither  estoppel,  latches, 
nor  any  other  principle  of  waiver  applies  with  respect  to  a 
subsequent  challenge  to  the  constitutionality  of  a  bill  that 
has  been  signed  by  the  President.   The  Supreme  Court  made  it 
clear  in  Chadha  that  the  mere  fact  that  a  President  has 
signed  a  bill  with  an  unconstitutional  provision  does  not 
constitute  a  waiver  of  the  constitutional  defect,  nor  does  it 
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prevent  the  Executive  from  subsequently  challenging  the 
constitutional  defect.   As  a  general  matter,  it  is  appropriate 
for  a  President  to  veto  a  bill  if  he  believes  its  provisions 
are  unconstitutional.   There  are  certain  instances,  however, 
in  which  Congress  combines  into  one  bill  several  pieces 
of  unrelated  legislation.   In  such  an  instance,  the  President 
must  decide  whether  the  constitutional  defects  contained  in 
part  of  the  bill  outweigh  the  overall  need  of  the  Nation  for 
the  remainder  of  the  legislation.   Thus,  the  President  must 
exercise  his  own  judgment  and  act  upon  what  he  determines  to 
be  the  national  interest. 

We  note  that  during  the  first  years  of  the  operation  of 
the  Constitution,  the  practice  of  combining  unrelated  subjects 
into  a  single  piece  of  legislation  was  unknown.   Thus, 
the  President  could  reasonably  exercise  his  veto  power  based 
upon  his  evaluation  of  the  benefits  and  problems  created  by  a 
single  piece  of  legislation.   It  was  Congress's  action  in 
developing  a  practice  by  which  disparate  subjects  were  placed 
within  a  single  bill  that  presented  Presidents  with  the  dilemma 
of  accepting  certain  undesirable  or  unconstitutional  provisions 
contained  in  one  small  part  of  a  bill  or  doing  without  vitally 
necessary  provisions  contained  in  entirely  unrelated  acts  that 
had  been  combined  into  a  single  bill. 

The  CICA  is  a  classic  example  of  this  legislative  technique. 
The  CICA  might  well  have  been  the  subject  of  a  presidential 
veto  had  it  been  enacted  separately.   Instead,  however,  it 
was  attached  to  the  vitally  necessay  Deficit  Reduction  Act  in 
order  to  avoid  a  presidential  veto.   It  seems  hardly  reasonable 
for  Congress  to  go  to  such  great  lengths  to  thwart  the 
President's  consitutionally  guaranteed  veto  power  and  then 
subsequently  complain  that  the  President  did  not  veto  a 
provision  that  Congress  itself  had  made  effectively  veto-proof. 
Ultimately,  the  President  cannot  be  required  nor  is  he  even 
able  to  bargain  away  the  Constitution  under  such  circumstances. 

2.   QUESTION;   The  Attorney  General's  letter  to  Chairman  Rodino 

quotes  approvingly  of  counsel  to  President  Andrew  Johnson  in 

explaining  the  President's  obligations;  specifically,  reference 

is  made  to  Johnson's  counsel's  statement  that  "If  the  law  be 

upon  its  face  in  flat  contradiction  of  plain  expressed 

provisions  of  the  Constitution,  ...  I  say  the  President, 

without  going  to  the  Supreme  Court  of  the  United  States,  .  .  . 

is  bound  to  execute  no  such  legislation  ..."   Do  you 

believe  that  the  provisions  of  the  Competition  in  Contracting 

Act  which  have  been  called  into  question  are  on  their  face  in 

flat  contradition  of  plain  expressed  provisions  of  the  Constitution? 

(If  yes).  What  provisions? 
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(If  no),  What  guidance  do  you  find  from  President 
Johnson's  counsel  or  any  other  authority  as  to  the  obligation 
of  the  President  when  the  provision  in  question  is  not  in 
flat  contradiction  of  plain  expressed  provisions  of  the 
Constitution? 

ANSWER:   We  do  believe,  for  the  reasons  set  forth  in  our 
previous  communications  with  Congress,  that  the  Competition 
in  Contracting  Act  is  in  clear  contravention  of  the  Constitution, 
as  it  has  been  construed  by  the  Supreme  Court  in  Chadha.   In 
Chadha,  the  Court  expressly  ruled  that  Congress  may  not  bind 
anyone  outside  the  Legislative  Branch  except  by  plenary 
legislation.   Thus,  an  arm  of  Congress,  such  as  a  congressional 
committee  or  other  congressional  agent,  may  not  under  any 
circumstances  bind  the  Executive  Branch.   Thus,  because  the 
Comptroller  General  is  an  officer  of  the  Legislative  Branch, 
it  is  clear  that  he  may  not  bind  the  Executive  Branch. 

3.   QUESTION;   On  page  three  of  the  Department's  prepared 
testimony,  Mr.  Jensen  stated  that  the  Department's  consistent 
position  since  the  enactment  of  the  Budget  and  Accounting  Act 
of  1921  has  been  "The  Comptroller  General  may  not  bind  the 
Executive  Branch."   This  is  a  basis  for  the  Department | s 
conclusion  that  certain  provisions  of  the  Competition  in 
Contracting  Act  are  unconstitutional.   There  are  many  other 
provisions  of  Title  31  of  the  United  States  Code  which  provide 
the  Comptroller  General  with  apparent  authority  to  bind  the 
Executive  Branch;  they  include:  (all  citations  are  to  sections 
of  Title  31,  U.S.  Code) 
S  716  Availability  of  Information  and  Inspection  of  Records 

S  .1112  Fiscal,  budget,  and  Program  information 

S  1304  Judgments,  awards,  and  compromise  settlements 

S  3301  General  duties  of  the  Secretary  of  the  Treasury 

S  3323  Warrants 

S  3324  Advances 

S  3326  Waiver  of  requirements  for  warrants  and  advances 

S  3328  Paying  checks  and  drafts 

S  3511  Prescribing  accounting  requirements  and  developing 
accounting  systems 

S  3512  Executive  agency  accounting  systems 

S  3513  Financial  reporting  and  accounting  system 

S  3514  Discontinuing  certain  accounts  maintained  by  the 
Comptroller  General 

S  3521  Audits  by  agencies 

S  3522  Making  and  submitting  accounts 

S  3525  Auditing  nonappropriating  fund  activities 

S  3526  Settlement  of  accounts 

S  3527  General  authority  to  relieve  accountable 
officials  and  agents  from  liability 

S  3528  Responsibilities  and  relief  from  liability  of  certifying 
officials 

S  3530  Adjusting  accounts 
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Is  it  the  Department's  position  that  all  of  these  provisions 
are  similarly  violative  of  the  Constitution? 

ANSWER;   The  Department  construes  all  of  these  provisions 
to  permit  the  Comptroller  General  to  advise  the  Executive 
Branch  on  the  subjects  to  which  they  pertain.   Under  the 
principles  of  Chadha,  these  provisions  may  not  be  construed 
to  grant  the  Comptroller  General  the  authority  to  bind  the 
Executive  Branch. 

4.  QUESTION;   The  Justice  Department  contends  that  "the 
Comptroller  General  is  unquestionably  part  of  the  Legislative 
Branch  and  is  directly  accountable  to  Congress."   The  Department 
also  states  that,  although  the  President  appoints  the 
Comptroller  General,  he  "has  no  statutory  right  to  remove  the 
Comptroller  General,  even  for  cause."   The  CG  may  be  removed, 

of  course,  by  joint  resolution  of  the  Congress,  and  a  joint 
resolution  cannot  take  effect  unless  it  is  signed  by  the 
President  or  re-passed  over  his  veto.   Does  this  provision  of 
law  constitute  authority  for  the  President  to  remove  the 
Comptroller  General  from  office,  or  does  the  President  have 
any  other  explicit  or  implicit  authority  to  remove  him? 

ANSWER;   The  only  authority  the  President  has  with  respect 
to  the  removal  of  the  Comptroller  General  is  the  right  to 
require  (by  his  veto  of  a  joint  resolution  removing  the 
Comptroller  General)  that  Congress  remove  the  Comptroller 
General  by  a  two-thirds  vote,  rather  than  a  simple  majority 
vote.   This  right  in  no  way  constitutes  a  power  of  removal  in 
the  President  himself;  it  simply  provides  a  narrow  limitation 
on  Congress's  own  removal  power.   As  we  previously  indicated 
in  response  to  question  6  of  the  first  set  of  questions,  we 
believe  that  Congress  expressly  intended  the  Comptroller  General 
to  be  removable  by  Congress  only  and  not  by  the  President. 

5.  QUESTION;   In  1980,  then-Attorney  General  Benjamin 
Civiletti  responded  in  writing  to  questions  posed  by  Senator 
Max  Baucus  concerning  the  legal  authority  supporting  the 
Justice  Department's  assertion  that  it  can  deny  the  validity 
of  Acts  of  Congress.   In  that  letter,  the  Attorney  General 
cited  the  case  of  Myers  v.  U.S. ,  and  said, 

"Myers  holds  that  the  President's  constitutional  duty 
does  not  require  him  to  execute  unconstitutional  statutes;  nor 
does  it  require  him  to  execute  them  provisionally,  against 
the  day  that  they  are  declared  unconstitutional  by  the  courts  .  , 
If  the  statute  is  unconstitutional,  it  is  unconstitutional 
from  the  start." 

Do  you  agree  with  this  statement  by  Attorney  General 
Civiletti? 
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ANSWER;   Yes. 

6.  QUESTION;   Civiletti  went  on  to  say  in  that  letter, 
however,  if  I  may  paraphrase  his  statement,  that  if  the 
President  defies  an  Act  of  Congress,  his  action  will  be 
condemned  if  the  Act  is  ultimately  upheld.   His  own  views 
regarding  the  legality  or  desirability  of  the  statute  do  not 
suspend  its  operation  and  do  not  immunize  his  conduct  from 
judicial  control.   He  may  not  lawfully  defy  an  Act  of  Congress 
if  the  Act  is  constitutional.   This  was  the  teaching  of  the 
near  sequel  of  Myers,  Humphrey's  Executor  v.  U.S.   In  those 
rare  instances  in  which  the  Executive  may  lawfully  act  in 
contravention  of  a  statute,  it  is  the  constitution  that 
dispenses  with  the  operation  of  the  statute.   The  Executive 
cannot. 

Do  you  agree  with  this  statement  by  Attorney  General 
Civiletti? 

ANSWER;  As  we  understand  your  paraphrasing  of  the  statement, 
and  in  the  context  of  the  portion  quoted  in  question  5  above, 
yes,  we  agree  with  it. 

7.  QUESTION;  Generally,  the  federal  courts  give  a  presumption 
of  constitutionality  to  Acts  of  Congress  which  they  are 
called  upon  to  review.   However,  the  Supreme  Court  has  held 
that  some  Acts  raise  such  fundamental  questions,  such  as  the 
basic  tri-partite  structure  of  our  government,  that  such  a 
presumption  will  not  be  accorded.   Do  you  believe  that  there 
is  a  basis  in  the  decisions  of  the  Court  for  not  according  a 
presumption  of  validity  to  the  challenged  provisions  of  the 
Competition  in  Contracting  Act? 

ANSWER;   We  believe  that  the  same  principles  the  Supreme 
Court  applied  in  Chadha  would  be  applied  to  the  issues 
presented  by  the  CICA.   In  the  same  way  that  the  Supreme 
Court  determined  that  the  binding  actions  of  a  congressional 
committee  in  Chadha  violated  the  basic  tri-partite  structure 
of  our  government,  we  believe  the  Supreme  Court  would  determine 
that  the  purportedly  binding  authority  granted  by  the  CICA  to 
the  Comptroller  General  would  be  similarly  unconstitutional. 
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8.  QUESTION;   You  find  the  precedents  for  not  executing  the 
law  and  for  not  defending  a  law  "inextricably  intertwined," 
and  thus  fail  to  distinguish  between  challenging  a  law  in 
court  and  deciding  what  to  execute  and  what  not. 

None  of  the  cases  you  cite  in  your  letter  to  the  Chairman 
of  the  Judiciary  Committee  establishes  as  a  matter  of  law 
that  the  President,  without  the  benefit  of  adjudication,  may 
direct  the  federal  agencies  not  to  execute  a  law  he  has  signed 
himself. 

Please  state  why  you  believe  the  Executive's  actions  in 
this  case  are  not  unprecedented. 

ANSWER;   As  we  indicated  in  response  to  question  two  of  the 
first  set  of  questions  above,  the  Supreme  Court  has  never 
been  called  upon,  and  is  not  likely  ever  to  rule,  on  the 
issue  whether  the  Executive  is  justified  in  not  implementing 
a  statute  pending  review  by  a  court.   Once  the  case  reaches  a 
court,  the  issue  is  solely  whether  a  statute  is  constitutional 
or  unconstitutional.   If  the  court  determines  the  statute  is 
constitutional  then  it  would  be  improper  for  the  Executive 
Branch  not  to  implement  the  statute.   On  the  other  hand,  if 
the  statute  is  unconstitutional,  then  it  would  be  improper 
for  the  Executive  Branch  to  implement  the  statute.   Thus,  the 
President  must  make  a  determination  with  respect  to  what  the 
Constitution  requires,  at  least  until  the  courts  have  finally 
adjudicated  the  question.   There  have  been  several  instances 
in  which  the  President  has  declined  to  implement  or  defend  a 
statute  based  upon  his  conclusion  that  the  statute  is 
unconstitutional.   The  Myers  case  is  one  example,  and  other 
examples  are  cited  in  our  letter  to  the  Chairman  of  the  House 
Judiciary  Committee. 

9.  QUESTION;   The  Attorney  General  made  no  mention  of  the 
impoundment  cases  in  his  response  to  Chairman  Rodino  regarding 
previous  instances  of  Executive  refusal  to  execute  an  Act  of 
Congress.   Prior  to  enactment  of  the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974,  several  Presidents,  most 
recently  President  Nixon,  refused  to  spend  funds  appropriated 
by  Act  of  Congress  and  signed  into  law  by  the  President.   Apart 
from  the  fact  that  the  impoundment  cases  involved  appropriations 
and  President  Reagan's  action  involved  general  legislation, 
how,  if  at  all,  do  you  distinguish  the  impoundment  cases  from 
the  instant  case? 

ANSWER;   We  do  not  believe  that  the  impoundment  cases  are 
relevant  to  the  issue  presented  by  the  CICA.   President  Nixon 
never  made  a  claim  that  his  failure  to  expend  funds  appropriated 
by  Congress  was  required  by  the  Constitution  or  that  the 
appropriations  acts  were  unconstitutional.   He  simply  claimed 
that  the  Constitution  gave  him  inherent  authority  to  impound 
funds,  a  conclusion  that  several  courts  rejected.   In  this 
instance,  however,  the  President  has  determined  that  compliance 
with  the  provisions  of  the  CICA  that  purport  to  give  binding 
authority  to  the  Comptroller  General  would  be  unconstitutional. 
Thus,  the  Constitution,  as  the  highest  law  of  the  land, 
requires  that  these  provisions  not  be  implemented.   No  such 
claim  was  ever  made  by  the  President  in  the  impoundment  cases. 
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Mr.  Brooks.  Thank  you,  Mr.  Horton. 

Mr.  Jensen,  one  other  thing  I  wanted  to  put  in  the  record  at  this 
point  and  also  bring  to  your  attention. 

You  may  not  have  seriously  considered  the  letter  of  January  31, 
1985,  from  Chairman  Peter  Rodino  of  the  Judiciary  Committee,  but 
since  I  serve  as  the  ranking  Democrat  on  that  committee 

Mr.  Jensen.  Yes. 

Mr.  Brooks  [continuing].  And  look  forward  to  continued  relations 
with  your  Department,  I  thought  you  might  want  to  look  at  that 
letter.  I  want  to  bring  to  your  attention  one  paragraph. 

This  is  addressed  to  former  Attorney  General  William  French 
Smith. 

This  paragraph  says,  "A  unilateral  Executive  Branch  decision  to 
rule  a  statute  unconstitutional  and  to  refuse  to  comply  with  it  on 
the  basis  of  that  ruling  is  a  usurpation  of  a  judicial  power  and  a 
failure  by  the  President  to  properly  exercise  his  own  constitutional 
duty  to  'take  care  that  the  Laws  be  faithfully  executed.'  U.S.  Con- 
stitution, Article  II,  Section  3.  Until  a  judicial  determination  on  the 
constitutionality  of  a  statute,  it  is  the  responsibility  of  government 
officials,  no  less  than  average  citizens,  to  comply  with  that  stat- 
ute." I  would  commend  that  to  you. 

[See  appendix  A,  No.  3.] 

Mr.  Brooks.  I  have  one  other  question  on  a  different  matter,  Mr. 
Jensen.  In  a  pending  lawsuit,  the  Paradyne  Corp.  is  attenipting  to 
depose  witnesses  of  this  committee.  The  committee  wants  its  coun- 
sel to  be  present  in  those  depositions  and  make  their  objections, 
litigating  the  matter  for  themselves.  The  Justice  Department  will 
also  have  counsels  at  those  depositions. 

My  question  is:  Would  the  Justice  Department  object  to  House 
counsel  in  their  efforts  to  attend  those  depositions  on  behalf  of  the 
committee  or  will  it  tell  witnesses  to  dishonor  House  counsel  objec- 
tions? 

Mr.  Jensen.  Well,  as  to  the  two  issues 

Mr.  Brooks.  Yes. 

Mr.  Jensen.  We  have  responded  to  Chairman  Rodino  by  letter  of 
February  22,  1985.  We  would  be  happy  to  provide  that  to  you  and 
any  other  kinds  of 

Mr.  Brooks.  I  have  a  copy  of  that  response. 

Mr.  Jensen.  As  to  the  second  issue,  I  think  what  we  could  do  is 
expeditiously  sit  down  and  resolve  that  with  you.  I  would  like  to 
get  the  factual  circumstances,  the  dates,  the  times  and  everything 
so  that  we  could  talk 

Mr.  Brooks.  I  would  urge  you  to  get  those  facts  and  circum- 
stances. I  would  also  urge  you  to  allow  the  House  counsel  to  sit  in, 
make  objections  for  the  committee,  protect  our  rights.  I'm  sure  that 
you  all  would  do  a  good  job  of  it,  but  this  is  just  a  little  insurance, 
if  you  don't  mind. 

Mr.  Jensen.  No,  I  appreciate  that  and  we  will  talk  with  the  liti- 
gation people  immediately  and  see  what  answer  we  can  provide  to 
you. 

Mr.  Brooks.  All  right.  I  would  appreciate  that. 

We  want  to  thank  both  of  you  for  being  here.  You're  gracious  to 
come  down.  I'm  sorry  that  it  was  a  long  morning  for  you. 
Mr.  Jensen.  Thank  you  very  much,  Mr.  Chairman. 
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Mr.  Brooks.  Our  next  witness  is  Lawrence  R.  Velvel.  He  is  an 
attorney  here  in  Washington  recognized  for  his  expertise  in  Su- 
preme Court  matters  and  constitutional  law. 

Mr.  Velvel,  we  welcome  your  first  appearance  before  the  subcom- 
mittee. We  appreciate  your  previous  suggestions  and  evaluations 
for  us.  Your  prepared  statement  will  be  made  a  part  of  the  printed 
record.  I  have  a  couple  of  questions,  if  that  would  be  adequate.  Is 
there  anything  you  wanted  to  add  to  that  statement  right  now,  sir? 

STATEMENT  OF  LAWRENCE  L.  VELVEL,  ATTORNEY  AT  LAW 

Mr.  Velvel.  Well,  I  have  not  prepared  a  written  statement.  I  re- 
flected on  this  a  great  deal,  Mr.  Chairman.  I've  read  a  great  deal 
about  this  subject  and  reflected  on  it  a  good  deal  and  tried  to  bring 
my  20  years  of  experience  as  a  constitutional  lawyer  to  bear  on  it. 

Unfortunately,  due  to  the  press  of  business,  I  have  not  had  time 
to  prepare  a  written  statement.  I  had  planned  to  briefly  point  out 
some  things  to  the  committee  that  in  the  main  had  not  been  dis- 
cussed by  other  witnesses  or  in  other  statements.  And,  if  that's  all 
right,  I'll  try  to  do  that  very  quickly.  I  think  it  may  prove  helpful. 

I  will  start  by  making  a  statement  I'm  reluctant  to  make  about  a 
position  which  has  been  prepared  by  constitutional  lawyers  as  com- 
petent as  those  in  the  executive  branch.  I'm  reluctant  but  I  must 
nevertheless  say  I  think  the  executive  position  verges  on  the  frivo- 
lous here.  In  order  to  explain  that,  I  will  say  that  I  am  going  to 
assume,  for  purposes  of  argument,  that  the  executive  is  correct  in 
saying  that  the  Comptroller  General  is  acting  here  as  an  arm  of 
the  legislature.  I  don't  agree  that  he  is  doing  so,  but  I'm  going  to 
assume  it. 

The  Supreme  Court  has  repeatedly  said  in  recent  years  that  we 
have  three  branches  of  Government  which  are  not  hermetically 
sealed  from  each  other.  They  are  not  completely  independent  of 
each  other  and  are  not  walled  off  by  air  tight  compartments.  And, 
if  one  branch  seriously  intrudes  upon  or  seriously  disrupts  the 
work  of  the  other,  then  there  is  a  violation  of  separation  of  powers. 

Well,  is  Congress  really  disrupting  or  intruding  upon  the  execu- 
tive here?  What  happens  here  is  that  the  Comptroller  General 
makes  recommendations  within  90  days  concerning  the  protest. 
Now,  he  is  also  given  the  power  to  issue  his  recommendation  in 
less  than  90  days  if  he  can,  or  to  make  it  even  earlier  than  might 
otherwise  be  possible  if  he  regards  the  protest  as  frivolous. 

The  executive  does  not  object  to  the  recommendations  and  it  does 
not  object  to  the  90-day  proviso.  It  welcomes  recommendations 
made  in  90  days.  What  it  objects  to  is  recommendations  made  in 
less  than  90  days,  recommendations  made  in  20  or  30  days,  if  possi- 
ble, or  even  less  if  a  protest  is  regarded  as  frivolous. 

So,  the  executive  is  saying  that  in  order  to  be  constitutional  a 
recommendation  can  be  made  only  in  90  days  and  cannot  be  made 
more  quickly  if  the  Comptroller  General  is  able  to  do  so. 

I  would  suggest  that  that  is  a  frivolous  position.  It  is  also  very 
hard  to  understand.  How  a  recommendation  in  less  than  90  days 
will  intrude  upon  or  harm  the  executive's  procurement  functions  if 
a  recommendation  in  90  days,  which  the  executive  welcomes,  will 
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not  intrude  upon  or  harm  those  functions  is  very  hard  to  under- 
stand. 

Furthermore,  I  think  one  should  consider  that,  if  one  assumes 
the  Comptroller  General  is  acting  as  a  legislative  arm,  then  what 
we  have  here  is  something  very  much  like  a  report  and  wait  provi- 
sion, involving  a  committee  of  Congress,  to  which  the  executive 
very  properly  has  no  objection  whatsoever.  This  has  been  approved 
in  the  Sibbach  v.  Wilson  case  and  again  in  the  Chadha  case. 

Well,  since  this  is  similar  to  a  report  and  wait  provision,  then 
certainly  the  Congress  could  tell  one  of  its  legislative  arms,  a  com- 
mittee or  in  this  case  the  Comptroller  General,  to  issue  its  recom- 
mendation in  less  than  90  days  if  it  can.  So,  once  again,  I  think  the 
position  taken  by  the  executive  makes  little  sense. 

And,  finally,  I  think  you  must  consider  that  what  we  really  have 
here,  if  one  assumes,  as  the  executive  concludes,  that  the  Comptrol- 
ler General  is  acting  as  an  arm  of  Congress,  is  simply  a  time  limit, 
a  procedural  time  limit,  which  Congress  has  put  upon  one  of  its 
own  arms.  It  said  to  its  own  arm,  if  you  can  act  faster  than  in  90 
days,  go  ahead  and  do  so. 

Surely  Congress  has  the  power  to  provide  time  limits  for  its  own 
arms  and  to  tell  them  to  act  more  quickly  if  they  can  do  so. 

I'm  going  to  skip  a  certain  portion  of  my  remarks,  Mr.  Chair- 
man, out  of  deference  to  your  time  problems,  in  which  I  was  going 
to  discuss  the  fact  that  if  the  executive  really  had  any  viable  or 
worthwhile  position  here,  what  it  would  be  objecting  to  is  not  the 
so-called  lifting  of  a  stay  by  issuing  a  decision  in  less  than  90  days, 
but  the  power  given  to  the  Comptroller  General  in  unique  and  un- 
usual circumstances  to  take  longer  than  90  days  to  issue  a  decision. 

I  will  not  get  into  that  except  to  say  that,  even  were  the  execu- 
tive to  object  to  that,  which  it  has  not  done  strangely  enough,  it  too 
would  be  constitutional  for  reasons  I  won't  take  time  to  discuss 
here. 

A  second  very  important  reason  why  there  is  no  intrusion  upon 
the  power  of  the  executive  here,  even  if  the  Comptroller  is  acting 
as  an  arm  of  the  legislature,  is  this:  The  executive  itself  possesses 
the  power  to  override  the  so-called  stay.  As  the  committee  knows, 
and  I  won't  belabor  it,  an  executive  agency  can  declare  before  an 
award  is  made,  but  within  30  days  of  the  award,  that  compelling 
and  urgent  circumstances  require  the  award,  and  thereby  it  over- 
rides the  stay.  And,  incidentally,  there  is  nothing  at  all  in  the  stat- 
ute which  prevents  the  executive's  bid  process  from  going  forward 
while  a  stay  is  in  process.  So,  while  a  stay  is  in  being,  the  bid  proc- 
ess can  go  forward  until  you  are  within  the  30-day  period  and  then 
the  executive  can  make  its  overriding  declaration  of  urgent  and 
compelling  circumstances. 

And,  as  you  know,  after  an  award  is  made,  the  executive  can 
again  override  a  stay  by  simply  saying  it's  in  the  Government's  in- 
terest to  do  so. 

The  last  point  on  the  frivolity  of  the  executive's  position  concerns 
the  fees  rather  than  the  stay.  Despite  the  Chadha  case,  there  is 
one  argument  which  can  be  made  that,  even  if  the  Comptroller 
General  is  a  legislative  arm,  the  Comptroller  General  could  never- 
theless require  the  awarding  of  fees. 
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And  this  point  that  I'm  about  to  make,  while  it  is  not  necessarily 
the  strongest  point  imaginable,  was  very  clearly  recognized  in  Jus- 
tice Powell's  concurring  opinion  in  Chadha,  both  in  footnote  1  and 
especially  in  footnote  9  and  the  accompanying  text. 

We  have  here  a  situation  where,  in  awarding  fees,  the  Comptrol- 
ler General  is  doing  something  which  is  the  very  opposite  of  the 
concerns  which  in  part  have  given  rise  to  the  separation  of  powers 
and  to  the  bill  of  attainder  clause. 

Those  concerns  were  that  Congress  would  burden  or  hurt  specific 
individuals.  The  Comptroller  General  is  not  doing  that  when  he 
awards  fees.  He  is  helping  and  benefiting  particular  individuals,  so 
that  the  Chadha  case  and  the  bill  of  attainder  cases  are  clearly  dis- 
tinguishable, and  the  fact  that  the  rights  of  people  outside  the  Con- 
gress are  being  affected  may  not  necessarily  be  dispositive. 

Now,  I  have  thus  far  accepted  the  executive's  assumption  or  con- 
clusion that  the  Comptroller  General  is  acting  as  an  arm  of  the 
Congress. 

Now  I  want  to  question  whether  that  assumption  is  correct.  I 
think  it  is  not  correct.  There  are  arguments  both  ways,  but  I  think 
by  far  the  stronger  arguments  are  that  the  executive's  conclusion 
is  incorrect.  Before  this  committee  I  have  noticed  that  most  of  the 
discussion  has  been  in  terms  of  whether  the  Comptroller  General  is 
either  an  arm  of  the  Congress  or  an  arm  of  the  executive. 

Frankly,  I  think  he's  neither.  I  think  the  tenable  position  is  that 
the  Comptroller  General  is  acting  as  an  independent  agency  for  the 
purposes  under  discussion.  He  is  acting  as  part  of  the  fourth 
branch  of  Government,  and  as  an  officer  of  the  United  States. 

And  I  think  that  is  the  position  which  will  be  upheld  in  the 
courts.  As  an  independent  agency,  the  Comptroller  General  can  do 
all  of  the  things  the  statute  requires  him  to  do.  He  can  rule  on 
whether  rules  of  law  and  procedure  have  been  followed  or  broken. 
He  can  lift  stays,  he  can  award  costs,  and  so  forth.  He  is  acting, 
when  he  does  these  things,  in  an  enforcement  and  judicial  capacity, 
a  quasi-legislative  and  quasi-executive  capacity  that  has  repeatedly 
been  recognized  as  appropriate  by  the  Supreme  Court  in  cases  such 
as  Buckley  and  others. 

And  there's  no  question  in  my  mind  that  that  is  what  he  is 
doing. 

Mr.  Brooks.  I'm  sure  that  you  can  revise  this  testimony — I  have 
some  questions  which  I  hope  you  can  answer  for  the  record,  if  you 
will.  I  would  submit  those,  and  I  want  to  thank  you  very  much.  Mr. 
Horton. 

Mr.  HoRTON.  I  have  no  questions.  Thank  you  for  coming. 

Mr.  Brooks.  We  appreciate  your  contribution  to  the  hearing,  and 
we  want  to  thank  you  very  much  for  that.  Without  objection,  the 
record  will  remain  open  for  the  inclusion  of  additional  statements, 
documents  and  other  evidence  relevant  to  the  subject  matter  of 
these  hearings. 

This  concludes  today's  hearings  on  the  refusal  of  the  executive 
branch  to  comply  fully  with  provisions  of  the  Competition  in  Con- 
tracting Act.  I  initially  suspected  that  these  actions  were  taken 
merely  to  obstruct  the  implementation  of  the  act.  However,  after  2 
days  of  testimony  it's  clear  that  there's  a  far  more  important  issue 
facing  the  Congress.  President  Reagan's  decision  to  declare  a  por- 
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tion  of  a  public  law  unconstitutional  and  then  refuse  to  enforce  it 
strikes  at  the  very  heart  of  our  constitutional  form  of  government. 

In  effect,  the  President  is  attempting  to  execute  the  powers  of  all 
three  branches  of  Government.  After  signing  the  bill  into  law,  he 
assumed  the  role  of  the  legislative  branch  by  unilaterally  reversing 
that  law  to  accommodate  his  view  of  the  Constitution.  The  Presi- 
dent then  assumed  the  role  of  the  judiciary  by  unilaterally  declar- 
ing that  his  action  was  constitutional. 

In  effect,  the  President  is  declaring  that  he  has  the  right  to  uni- 
laterally revise  or  rescind  any  law  which  is  inconsistent  with  his 
interpretation  of  the  Constitution.  In  my  opinion,  no  amount  of  ra- 
tionalization by  the  Attorney  General  can  justify  this  position.  The 
Competition  Act  was  duly  enacted  by  the  Congress  and  signed  into 
law  by  President  Reagan  in  accordance  with  constitutional  require- 
ments. It  is  the  law  of  this  land,  and  Congress  must  exert  its  power 
to  see  that  it's  fully  carried  out. 

I  want  to  thank  all  of  the  witnesses  for  taking  the  time  to  assist 
the  subcommittee  in  this  important  issue.  The  hearing  is  ad- 
journed. 

[Whereupon,  at  12:30  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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Appendix  A. — Pertinent  Material  Submitted  for  the  Record 

1.  December  12,  1984,  joint  letter  from  Chairman  Jack  Brooks,  Rep.  Frank 
Horton,  Senator  William  S.  Cohen,  and  Senator  Carl  Levin  to  members 
of  the  Defense  Acquisition  Regulatory  Council  and  the  Civilian 
Agency  Acquisition  Council,  with  January  10,  1985,  response 
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December    12,    1984 


Mr.    Allan   W.    Beres 
Assistant  Administrator 
Office   of   Acquisition    Policy 
General    Services   Administration 
18th    and   F   Streets,    N.W. 
Washington,    D.C.    20405 


Identical   letter  sent  to: 

Mary  Ann  Gilleece 
Deputy  Under  Secretary 
(Acquisition  Management) 
Department  of  Defense 

S.  J.  Evans 

Assistant  Administrator 

for  Procurement 
National  Aeronautics  and 

Space  Administration 


Dear  Mr.  Beres: 

As  you  know,  the  General  Accounting  Office  has  es- 
tablished an  interdivisional  procurement  task  force,  at 
our  request,  to  oversee  both  the  regulatory  implementa- 
tion of  and  subsequent  agency  compliance  with  the  Com- 
petition in  Contracting  Act  (CICA) ,  P.L.  98-369. 

The  GAO  task  force  recently  completed  its  initial 
review  of  the  proposed  CICA  changes  to  the  Federal  Acqui- 
sition Regulation  and  found  that  the  proposed  regulations 
generally  reflect  the  statute,  except  for  the  problem  areaS' 
discussed  below. 

In  these  areas,  the  GAO  task  force  found  that  the 
proposed  regulations  either  do  not  comport  with  the  statu- 
tory requirements  or  do  not  provide  sufficient  guidance, 
thus  inviting  unnecessary  supplementation.   The  discrepan- 
cies between  legislative  intent  and  executive  implementa- 
tion result,  in  almost  all  cases,  from  an  apparent  dis- 
regard for  the  Conference  Report  (98-861) ,  which  gives  di- 
rection to  those  responsible  for  issuing  the  regulations. 

We  are  concerned  that,  unless  revisions  are  made  to 
the  proposed  regulations,  the  purpose  of  CICA  —  to  en- 
hance competition  and  strengthen  the  restrictions  on  un- 
necessary sole-source  contracting  --  will  not  be  fully 
realized. 

The  following  is  a  preliminary  list  of  proposed  FAR 
provisions  which  we  strongly  believe  need  revision  in 
order  for  the  regulations  to  be  compliant  with  the  statute. 
These  changes  should  be  incorporated  in  the  regulations 
before  they  are  issued  in  final: 

(345) 
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FAR  6. 302-1 (b)  cites  examples  in  which  the  first 
exception  to  the  requirement  for  full  and  open 
competition  may  be  used.   Under  the  first  example 
(FAR  6. 302-1  (b)  (1) ) ,  however,  the  condition  for 
going  sole-source  —  "the  required  supplies  or 
services  are  available  from  only  one  source"  — 
is  clearly  less  restrictive  than  the  statutory 
exception,  which  requires  as  a  further  condition 
that  no  other  type  of  property  or  services  will 
satisfy  the  agency's  needs. 

■  The  treatment  of  follow-on  contracts  and  unsolicited 
proposals  —  listed  as  the  second  and  third  examples, 
respectively,  under  the  first  exception  —  is  equally 
troubling.   As  currently  written,  these  examples  do 
not  limit  the  sole-source  award  in  either  case  to  the 
conditions  specified  in  CICA.   Since  the  proposed 
regulations  state  that  the  list  of  examples  is  "not 
intended  to  be  all  inclusive,"  a  contracting  office 
may  attempt  to  justify  a  sole-source  award  of  follow- 
on  contracts  or  unsolicited  proposals  unrelated  to 
the  specified  conditions,  which  is  not  authorized 
under  CICA. 

The  remainder  of  examples  under  the  first  exception 
seek  to  create  broad  categories  for  sole-source  award 
which  are  not  authorized  under  CICA.   Determinations 
and  decisions  required  to  use  this  exception  are  to 
be  made  on  a  case-by-case  basis  pursuant  to  the  cri- 
teria provided.   See  related  problem  with  FAR  6.303- 
1(c). 

The  FAR  provisions  do  not  reflect  our  intent,  as  ex- 
pressed on  page  1426  of  the  Conference  Report,  that 
noncompetitive  follow-on  contracts  are  to  be  limited 
to  those  awarded  after  (1)  an  original  competitive 
award  and  (2)  a  cost-benefit  analysis  is  conducted 
to  determine  and  document  whether  the  initial  capital 
investment  could  cause  substantial  duplication  of 
cost  if  the  contract  were  awarded  to  other  than  the 
original  source,  or  whether  such  cost  could  be  offset 
by  savings  resulting  from  competition. 

FAR  6. 302-1  (c)  (2)  provides  that  for  contracts  awarded 
under  the  first  exception,  the  notices  required  by 
FAR  5.201  "shall  have  been  published  and  any  bids  or 
proposals  must  have  been  considered."   The  FAR,  does 
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not,  however,  provide  additional  guidance  regarding 
what  constitutes  "consideration. "   The  Conference 
Report  states  on  page  1427  that  "agencies  should, 
at  a  minimum,  give  each  bid  or  proposal. . .sufficient 
consideration  so  as  to  be  able  to  make  an  informed 
judgment  about  the  responsibility  of  the  bidder  and 
the  responsiveness  of  the  bid." 

•  Under  CICA,  an  executive  agency  may  not  "procure 
property  or  services  from  another  executive  agency 
unless  such  other  executive  agency  complies  fully 

•  with  the  requirements  of  this  title."   This  pro- 
vision is  included,  according  to  page  1428  of  the 
Conference  Report,  "to  prevent  one  agency  from  acquir- 
ing its  goods  and  services  from  another  agency's 
sole-source  contract  without  having  to  justify  a  non- 
competitive procurement  itself."  FAR  6.303,  which 
covers  the  justification  requirements  for  using  pro- 
cedures other  than  competitive  procedures,  should 
incorporate  that  provision. 

•  FAR  6.303-l(c)  permits  justifications  relating  to  the 
first  six  exceptions  from  competitive  procedures  to  be 
made  on  a  class  basis.   Again,  this  provision  runs  con- 
trary to  our  stated  intent  that  "all  determinations  and 
decisions  required  for  use  of  the  exceptions  to  competi- 
tive procedures. . .are  to  be  made  on  a  case-by-case  basis. 
Broad  categories  or  classes  of  products  and  services 
cannot  be  exempt  from  competitive  procedures."   See 
page  1427  of  the  Conference  Report. 

•  FAR  part  7  deals  with  acquisition  planning.   The  pre- 
dominant emphasis  seems  to  be  on  acquisition  planning 
for  relatively  complex  or  high-dollar  procurements.   We 
believe  that  this  part  should  be  revised  to  provide 
guidance  for  other  than  complex  or  high-dollar  procure- 
ments.  The  Conference  Report  states  on  page  1429  that 
the  planning  requirements  in  CICA  apply  to  all  procure- 
ments —  competitive  and  noncompetitive. 

•  FAR  10.002(6)  requires  that  defense  agencies  include 
descriptions  of  agency  requirements,  whenever  practic- 
able, to  be  stated  in  terms  of  functions  to  be  per- 
formed or  performance  required.   This  preference  for 
functional  or  performance  specifications  over  detailed 
design  specifications  is  applicable  government-wide, 
rather  than  just  to  defense  agencies. 
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FAR  13.000(a)  provides  for  a  $10,000  small  purchase 
threshold  for  civilian  agencies,  which  was  increased  to 
$25,000  under  the  Office  of  Federal  Procurement  Policy 
Act  Amendments  of  1983  (P.L.  98-191).   Below  this 
threshold,  FAR  13.103(a)  states  that  small  purchase 
procedures  shall  be  used  to  the  maximum  extent  practic- 
able.  This  provision  fails  to  emphasize  CICA's  require- 
ment that  "in  using  small  purchase  procedures,  an  execu- 
tive agency  shall  promote  competition  to  the  maximum 
extent  practicable."   The  regulation  should  reflect  that 
requirement. 

FAR  15. 804-2{a) (2)  states  that  there  are  "relatively 
few  instances"  where  certified  cost  or  pricing  data  and 
inclusion  of  defective  pricing  clauses  would  be  justi- 
fied in  awards  between  $25,000  and  $100,000.   While 
certified  cost  or  pricing  data  are  not  required  for 
negotiated  contracts  under  $100,000,  contracting  offi- 
cers are  authorized  under  CICA  to  obtain  such  data  and 
should  not  be  discouraged  from  doing  so,  especially 
considering  the  spare  parts  problems. 

For  contracts  under  $25,000,  moreover,  FAR  15. 804-2 (a) 
(2)  states  that  "the  contracting  officer  shall  not  re- 
quire certified  cost  or  pricing  data."   This  prohibi- 
tion simply  has  no  basis  in  statute. 

FAR  15.5,  which  deals  with  unsolicited  proposals,,  needs 
to  be  revised  to  (1)  limit  noncompetitively  awarded  un- 
solicited proposals  to  those  involving  research,  (2) 
define  or  provide  guidance  for  applying  the  concept  of 
"unique"  referred  to  in  15.502,  15.503(c)(1),  15.506-2 
(a)(1),  15.507(a)(3),  etc.,  and  (3)  place  limitations 
on  information  that  maybe  disclosed  to  only  one  or  a 
few  select  potential  contractors  when  others  could  also 
meet  the  agency's  needs. 

FAR  19.502-2  retains  the  "Rule  of  Two"  provision,  which 
we  believe  is  no  longer  appropriate  under  CICA-   The 
minimal  standard  for  competition  established  by  the 
"Rule  of  Two"  provision  runs  contrary  to  section  16  of 
the  Office  of  Federal  Procurement  Policy  Act,  as  amended 
by  CICA,  which  requires  agencies  "to  increase  the  use  of 
full  and  open  competition.  . .by  establishing  policies, 
procedures,  and  practices  that  assure  that  the  executive 
agency  receives  a  sufficient  number  of  sealed  bids  or 
proposals  from  responsive  sources..."   The  Conference 
Report  clearly  states  on  page  14  34  that  this  requirement 
applies  to  "all  agency  procurements,  including  those 
made  under  set-aside  programs." 
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Page  Five 

•  The  FAR  does  not  incorporate  the  record  requirements 
in  CICA,  which  amend  section  19  of  the  Office  of  Fed- 
eral Procurement  Policy  Act.   These  provisions  are 
required  to  be  implemented  on  a  government-wide  basis. 

•  Finally,  the  proposed  FAR  changes,  of  course,  need  to 
be  revised  in  accordance  with  the  provisions  of  P.L. 
98-577  and  P.L.  98-525. 

In  addition  to  these  problem  areas,  attached  is  a 
list  of  other  issues  which  the  GAO  task  force  believes  need 
revision. 

Given  the  size  and  importance  of  the  task,  we  commend 
the  Defense  Acquisition  Regulatory  Council  and  the  Civilian 
Agency  Acquisition  Council  for  their  diligent  efforts. 

We  appreciate  your  continued  cooperation,  and  request 
that  you  provide  us  with  your  specific  plans  to  revise  the 
regulations. 

Sincerely, 


liam  S.    conen,    Llha'irman 
lommittee  on  Oversight  of 
''Government  Management 
Senate  Committee   on   Govern- 
mental Affairs 


'Brooks, Chairman 
Holy^e  Committee  on   Govern- 
ment Operations 


Carr  Levin 
Ranking  Minority   Member 


orton 


Ranking  Minority  Member 


Attachment 


cc:   Mr.  William  B.  Ferguson 

Chairman,  Civilian  Agency  Acquisition  Council 
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ADDITIONAL  ISSOES  RELATING  TO  THE  FAR  REGDLATIONS 
IMPLEMENTING  CICA 


1.  FAR  5.002  (page  12).   Suggest  deleting  the  phrase  "o££ecing 
competitive  opportunities  for  contractors  and  subcontractors." 
This  phrase  has  been  widely  interpreted  by  contracting  officials 
as  requiring  publicizing  of  contract  actions  only  when  they 
decide  that  competitive  opportunities  exist.   (See 
GAO/PLRD-82-40,  especially  pages  30  and  31.) 

2.  FAR  5.202(a)(1)  (page  13).   Suggest  revision  to  provide  for 
the  exception  when  "the  synopsis  for  a  contract  action  cannot  be 
worded  to  preclude  the  disclosure  of  information  which  would 
compromise  the  national  security.   The  fact  that  a  contract 
action  involves  classified  information  does  not,  in  itself, 
justify  an  exception." 

3.  FAR  5.202(a)(7)  (page  13)  needs  clarification.   Do  the  last 
four  lines  apply  to  proposals  under  SBIDA,  too? 

4.  FAR  5.203(c}  (page  14).   Suggest  that  the  words  "unilateral 
sole-source"  be  eliminated. 

5.  FAR  5.301,  line  4  (page  16).   Suggest  adding  "any"  before  the 
word  "subcontracts,"  per  CICA,  section  2732,  amending  section 
18(a)(1)(B)  of  the  OFPP  Act. 
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6.  PAR  6.003  (paqe  19).   Suggest  revising  the  definition  of  full 
and  open  competition  by  adding  the  words  "submit  sealed  bids  or 
competitive  proposals  and"  before  the  word  "compete". 

7.  PAR  6.303-2(a)(6)  or  (8)  (page  23).   Suggest  adding  at  the 
end  of  this  provision  such  words  as,  "including  whether  a  CBD 
notice  was  publicized  as  required  by  FAR  5.2  and,  if  not,  which 
exception  under  5.202  applies."   Otherwise,  when  publication  of 
a  CBD  notice  is  not  mentioned  in  the  justification,  reviewers 
will  not  know  from  reading  it  whether  such  notice  was  publi- 
cized. 

8.  PAR  6.303-2(9) (ii),  line  2  (page  23).  Suggest  adding  "to  the 
government"  after  "cost".   (See  FAR  6.302-1 (b) (2)  and  CICA  sec- 
tions 2711  and  2723(d)(1)(B).) 

9.  PAR  6.304(a)(1)  (page  23).  Suggest  that  the  floor  (i.e.,  the 
lowest  dollar  amount)  to  which  this  requirement  applies,  presum- 
ably $25,000,  also  be  cited. 

10.  PAR  7.101  (page  25,  definition  of  market  survey).   It  is  not 
clear  how  the  phrase  "and  the  results  of  any  market  test 
recently  undertaken"  fits  in.   Suggest  wording  clarification. 

11.  PAR  8.403-2  (page  33).   Contained  a  FAR  revision  adding  a 
new  second  sentence,  "All  responsible  offerors  may  submit  offers 
in  response  to  a  solicitation  for  multiple-award  schedule  con- 
tracts."  But  the  FAR  instructions  deleted  this  revision.   Sug- 
gest that  this  revision  be  retained.   (See  CICA  section  2711 
amending  FPASA  section  309(b)(3)  and  CICA  section  2721  amending 
10  O.S.C.  2302(2) (C).)   It  is  not  clear  why  this  revision  was 
deleted. 
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12.  Has  PAR  9.2  (pages  34  and  35,  revised)  and  PAR  Part  11 
(starting  on  page  39,  revised)  been  revised  to  be  consistent 
with  Public  Law  98-577  and,  to  the  extent  appropriate,  the  DOD 
fiscal  year  1985  authorization  act? 

13.  FAR  10.002(a)(4)  (page  37).   Obviously,  something  is  missing 
here. 

14.  PAR  13.103(b),  last  line  (page  42).   Suggest  "the  use  of" 
replace  the  words  "negotiation  under". 

15.  PAR  13.204(c)  (page  45,  revised).   Suggest  the  proposed  FAR 
revision  be  deleted.   The  earlier  wording  appears  to  be  more 
appropriate. 

16.  PAR  14.101(e)  (page  49).   Suggest  the  "and"  before  "other 
factors  included"  be  deleted. 

17.  PAR  14.103-2  (page  49).   Suggest  "unless"  be  added  after 
sealed  bidding. 

18.  PAR  14.104,  line  2  (page  49).   Suggest  changing  "formal 
advertising"  to  "sealed  bidding".   Also  see  FAR  14.501,  line  2 
(page  65). 

19.  PAR  14.201-7(b)(l),  line  1  (page  52).   Suggest  adding 
"sealed  bidding"  after  "by". 

20.  We  could  not  find  some  of  the  information  in  FAR 
references.   For  example: 

—PAR  14.203-1  (page  55)  refers  to  5.102(c)(1). 
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—PAR  14.404-1  (e)(1)  (page  59)  refers  to  15.103,  which  is 
"reserved". 

— PAR  36.103(a)  (page  143/  revised)  refers  to  6.o63(a)  and 
6.003(b)(2). 

—PAR  36.601  (page  147,  revised)  refers  to  6.102(c)(1). 

— PAR  Subpart  38.1  (page  150,  revised)  shows  a  paragraph 
(c)  to  be  inserted  (but  it  does  not  indicate  where).   The 
insert  refers  to  PAR  6.103. 

21.  FAR  15.502  (page  75).  FAR  policy  only  addresses  unsolicited 
research  proposals,  but  the  definition  of  unsolicited  proposal 

''is  not  limited  to  research.   (Also,  see  comment  number  1  on 
page  1  and  comment  number  11  on  page  9,  above.) 

22.  PAR  15.503(c)(5)  (page  75).  The  meaning  of  "documented"  is 
unclear.  Will  this  wording  permit  noncompetitive  awards  simply 
because  known  requirements  were  not  "documented"  in  some  speci- 
fic way  defined  by  agencies'  internal  procedures? 

23.  FAR  15.1001(a)  (page  96).   Suggest  adding  the  word 
"promptly"  before  "notify".   (See  CICA,  section  2711  amending 
PPASA  section  303B(d)(4)  and  CICA  section  2723  amending  ASPA 
section  2305(b)(4)(D).) 

24.  Should  PAR  17.6  be  revised  based  on  CICA?   For  example,  see 
17.604(c). 

/25.  FAR  19.502-4(a)  (page  114).   Suggest  "Whenever  possible"  be 
changed  to  "Whenever  appropriate". 
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26.  PAR  34.002(b)  and  PAR  35.005-1 (a)  (page  139).   Suggest  that 
the  references  to  "effective"  competition  be  deleted  (while 
retaining  the  references  to  Part  6  and  full  and  open  competi- 
tion). 

27.  PAR  44.302(a)  (page  153)  deletes  some  wording  relating  to 
modifications.   It  is  not  clear  why. 

28.  PAR  Part  52,  table  of  contents,  item  52.214-3  (page  162). 
Why  is  "Invitations  for  Bids"  changed  to  "Request  for  Sealed 
Bids"? 


RESEARCH  AND 
ENGINEERING 


(AM) 


355 


OFFICE  OF  THE  UNDER  SECRETARY  OF  DEFENSE 

WASHINGTON    DC     J030I       -3060 


JflN  1  0  1985 


Honorable  Jack  Brooks 
Chairman,  House  Committee  on 

Government  Operations 
House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

Thank  you  for  your  kind  comments  regarding  the  excellent  work 
accomplished  to  date  by  the  Defense  Acquisition  Regulatory  Council 
and  the  Civilian  Agency  Acquisition  Council  in  implementation  of 
Public  Law  98-369  (CICA).   As  pointed  out  in  your  letter  our  work 
is  not  yet  complete.   However,  we  wish  to  assure  you  that  our 
intent  in  drafting  implementing  regulations  was  to  enhance 
competition  and  strengthen  the  restrictions  on  unnecessary  sole 
source  contracting. 

In  view  of  the  very  stringent  provisions  of  the  Act  with 
regard  to  the  effective  date  of  the  new  regulations,  we  must  adhere 
to  our  original  implementation  plan  to  be  totally  prepared  on 
April  1,  1985,  to  begin  operations  under  CICA.   The  two  FAR 
Councils  will  consider  and  reconcile  your  comments  at  the  time  all 
of  the  comments  on  the  temporary  regulation  are  being  considered. 
Continued  dialogue  between  our  staffs  will  enhance  our 
understanding  of  your  concerns.   Thank  you  for  your  interest  and 
participation  in  improving  the  acquisition  process. 

Si  ncerely , 


■PC(y{^Ji; 


Assistant  Administrator 
for  Acquisition  Policy 
General  Services 
Administration 


AftY  AM^  GILLI 
Deputy/Under  Selcretary 
(Acqui'sition  Management) 
Department  of  Defense 


ator 


Assijs'tant  Admi 
for  Procurement 
National  Aeronautics 
and  Space  Administration 


cc:   Senator  William  S.  Cohen 
Senator  Carl  Levin 
Congressman  Frank  Horton 
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2.  January  16,  1985,  GAO  letter  report  (B-208159.5)  containing  plans  for 
implementing  bid  protest  provisions  of  the. Competition  in  Contracting 
Act  and  final  Bid  Protest  Regulations  (3  attachments). 


COMPTROLLER  GENERAL  OF  THE  UNITED  STATES 
WASHINGTON    DC.     20548 


B-208159.5 


January  l6  ,  I985 


RECEIVED 


The  Honorable  Jack  Brooks  ^^'^^   1  ?  1985 

Chairman,  Committee  on  Government      uo,,,. 

Ooerations  HOUSt  COMMITTEE  ON 

Houle   Of   SIpresentatives  GOVERNMENT  OPERATIONS 

Dear  Mr.  Chairman: 

In  a  letter  dated  August  1,  1984,  written  jointly  with 
Senators  William  S.  Cohen  and  Carl  Levin  and  Representative 
Frank  Horton,  you  requested,  among  other  things,  that  this 
Office  report  to  you  on  our  plans  for  implementing  the  bid 
protest  provisions  of  the  Competition  in  Contracting  Act  of 
1984  (CICA),  Pub.  L.  98-369.   This  responds  to  your 
request.   This  letter  also  transmits  to  you  our  final  Bid 
Protest  Regulations  as  published  in  the  Federal  Register  on 
December  20,  1984.   See  Enclosure  1. 

Section  2741  of  CICA  authorizes  the  Comptroller 
General  to  decide  protests  filed  by  interested  parties 
concerning  solicitations,  proposed  awards  or  contracts  for 
property  or  services  procured  by  federal  agencies. 
Although  this  Office  has  been  issuing  decisions  on  protests 
for  many  years  under  its  authority  to  determine  the 
legality  of  public  expenditures,  31  U.S.C.  §  3526  (1982), 
CICA  establishes  for  the  first  time  an  express  statutory 
basis  for  such  decisions.   In  addition,  CICA  contains  a 
number  of  features  not  a  part  of  our  current  protest 
procedures  and  establishes  strict  time  limits  for  the 
issuance  of  our  decisions.   The  object  is  to  create  an 
efficient  and  effective  process  for  ensuring  that 
government  contracts  are  awarded  in  a  manner  consistent 
with  the  requirements  of  law. 

The  passage  of  CICA  caused  us  to  review  closely  every 
aspect  of  our  bid  protest  function  and  to  make  a  number  of 
significant  changes.   This  letter  will  summarize  our 
efforts.   We  have  included  attachments  that  provide  addi- 
tional details. 
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Personnel 

CICA  requires  that  we  issue  our  decisions  on  bid 
protests  within  90  working  days  of  when  a  protest  is 
filed.   Cases  handled  under  express  option  procedures  must 
be  decided  within  45  calendar  days.   In  order  to  meet  these 
deadlines  in  every  case,  we  will  need  to  reduce  consider- 
ably the  average  time  it  currently  takes  to  issue  our 
decisions. 

When  this  Office  receives  a  bid  protest,  the  case  is 
assigned  to  a  writing  attorney,  who  is  responsible  for 
drafting  a  proposed  decision.   In  some  cases,  such  as  when 
a  protest  is  untimely,  beyond  our  jurisdiction,  or  clearly 
without  merit,  the  attorney  begins  drafting  the  decision 
immediately.   In  most  cases,  however,  we  request  the 
contracting  agency  to  prepare  a  report  on  the  merits  of  the 
protest  and  invite  the  protester  to  comment  on  the  report. 
In  a  few  cases,  we  hold  an  informal  conference  to  discuss 
the  issues  raised.   Once  the  case  is  fully  developed,  the 
attorney  drafts  a  decision.   In  all  cases,  the  writing 
attorney  submits  the  proposed  decision  to  a  reviewing 
attorney  who  reviews  both  the  style  and  content  of  the 
draft.   The  reviewer  then  submits  the  draft  to  an  Assistant 
General  Counsel. 

We  analyzed  the  various  reasons  why  issuing  decisions 
on  protests  currently  takes  as  long  as  it  does.   One  rea- 
son is  the  size  of  our  professional  and  support  staff. 
Although  management  and  other  changes  will  help  in  process- 
ing the  cases  more  quickly,  we  concluded  that  in  order  to 
meet  the  statutory  deadlines — even  with  no  increase  in 
caseload — we  would  have  to  increase  our  staff. 

We  have  increased  our  procurement  law  professional 
staff.   We  accomplished  the  increase  by  hiring  attorneys 
and  by  reassignment  from  other  sections  of  the  Office  to 
our  Procurement  Law  section.   Also,  we  are  in  the  process 
of  hiring  additional  support  staff. 
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Management 

We  have  just  completed  a  reorganization  of  the  Pro- 
curement Law  section  of  the  Office  of  the  General  Counsel. 
The  new  structure  is  designed  to  provide  more  day-to-day 
supervision  of  the  cases  and  to  allow  for  greater  flexi- 
bility should  our  caseload  rise  substantially  once  the  CICA 
bid  protest  provisions  become  effective. 

We  are  also  changing  the  signature  level  for  some  of 
our  decisions.   Currently,  proposed  decisions  are  signed  by 
either  the  General  Counsel  or  the  Comptroller  General.   In 
the  future,  cases  that  on  their  face  do  not  state  a  valid 
basis  of  protest  or  that  raise  issues  beyond  our  jurisdic- 
tion, as  well  as  the  more  routine  cases  that  we  decide  on 
the  merits,  will  be  signed  below  the  General  Counsel  level. 

Training 

We  developed  a  comprehensive  program  to  familiarize 
all  our  procurement  law  staff  with  CICA  and  the  implement- 
ing regulations.   The  program  is  designed  to  serve  the 
needs  of  all  our  attorneys,  regardless  of  level  of 
experience. 

In  November,  we  held  a  course  for  all  new  attorneys  to 
instruct  them  on  the  basic  principles  of  procurement  law 
and  to  acquaint  them  with  such  matters  as  case  management, 
law  library  resources  and  computerized  research.   All  of 
our  attorneys,  regardless  of  experience,  as  well  as  the 
staff  of  our  Procurement  Law  Control  Group,  will  be 
required  to  attend  training  sessions  on  CICA  and  on  our 
new  regulations.   These  sessions  are  scheduled  for  the 
second  week  of  January.   In  addition,  those  attorneys  who 
have  not  attended  a  legal  writing  course  within  the  past 
4  years  will  be  required  to  do  so.   We  will  also  offer 
computer  research  and  word  processing  training  to  all 
interested  staff  members. 

Finally,  our  recent  reorganization  means  that  a  number 
of  our  more  senior  attorneys  for  the  first  time  will  have 
management  responsibilities.   We  have  requested  our 
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Office  of  Organization  and  Human  Development  to  conduct 
training  sessions  for  these  attorneys  to  assist  them  in 
developing  the  kinds  of  interpersonal  and  other  skills  they 
will  require. 

Equipment 

We  are  currently  in  the  process  of  replacing  our 
various  paper-based  record  keeping  systems  with  an  auto- 
mated case  tracking  and  management  information  system. 
The  new  system,  designed  under  an  interagency  agreement 
with  the  Department  of  Labor  as  supplemented  by  GAO 
contracts,  will  provide  us  with  an  efficient  and  accurate 
means  of  tracking  each  case  as  it  proceeds  through  the 
Office,  for  preparing  various  management  reports,  and  for 
generating  the  statistics  needed  to  comply  with  the  report- 
ing requirements  of  CICA.   Parts  of  this  system  are  already 
in  place  and  training  of  personnel  has  begun. 

We  plan  to  obtain  a  dedicated  microprocessor  that 
will  be  used  to  generate  various  forms  and  letters.   This 
computer  will  be  particularly  useful  for  the  summary 
disposition  of  protests  raising  issues  that  are  frivolous, 
untimely  or  beyond  our  jurisdiction.   In  addition,  we  plan 
to  acquire  a  second  microprocessor  that  will  better  enable 
procurement  law  attorneys  to  analyze  pricing  or  cost  data, 
simulate  agencies'  computerized  evaluation  models,  and 
process  some  of  our  more  complex  cases. 

Finally,  we  plan  to  obtain  more  word  processors,  to 
continue  to  develop  our  computerized  research  capabilities, 
and  to  experiment  with  facsimile  transmission  of  protest 
documents.   We  have,  in  fact,  entered  into  an  agreement 
with  the  Army  Materiel  Command  (AMC)  under  which  they  will 
install  a  facsimile  machine  in  our  Office  to  transmit 
protest  documents  between  our  Office  and  AMC. 

Bid  Protest  Regulations 

The  Act  requires  this  Office  to  prescribe  procedures 
for  the  expeditious  resolution  of  bid  protests.   This 
process,  described  below,  was  completed  on  December  20 
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with  the  publication  in  final  form  of  our  Bid  Protest  Regu- 
lations.  49  Fed.  Reg.  49417  (1984)  (Enclosure  1). 

Work  began  on  our  new  regulations  immediately  after 
Congress  passed  CICA.   Recognizing  that  successful  imple- 
mentation of  the  Act  will  require  a  high  degree  of  coopera- 
tion between  this  Office  and  the  contracting  agencies,  we 
consulted  representatives  from  the  major  procuring  agencies 
to  discuss  the  protest  requirements  of  CICA  and  how  best 
they  might  be  implemented.   A  team  of  GAO  senior  attorneys, 
under  the  direction  of  the  Associate  General  Counsel  for 
Procurement  Law,  drafted  proposed  regulations  (Enclosure  2). 
Basically,  we  retained  the  format  and  substance  of  our 
current  procedures  (Enclosure  3),  modified,  of  course,  to 
reflect  the  requirements  of  CICA.   We  published  the  proposed 
regulations  in  the  Federal  Register  on  September  17  and 
invited  interested  parties  to  submit  their  comments  by 
October  17.   On  October  10,  we  hosted  a  meeting  of  repre- 
sentatives from  more  than  a  dozen  contracting  agencies  to 
discuss  the  proposed  regulations.   Members  of  my  staff 
appeared  before  various  professional  groups  for  the  same 
purpose. 

We  received  23  comments  on  our  proposed  regulations. 
We  fully  considered  all  of  these  comments  and,  where 
appropriate,  revised  our  final  regulations  to  accommodate 
the  views  expressed.   For  example,  many  of  the  comments  we 
received  concerned  the  requirements  for   filing  protests 
and  serving  protest  copies.   Some  commenters  objected  to 
the  proposed  service  requirement  as  being  unduly  complex, 
while  the  contracting  agencies  were  concerned  primarily 
that  the  requirement  would  not  ensure  that  an  agency  would 
receive  a  copy  of  the  protest  soon  enough.   Our  final 
regulations  delete  the  service  requirement  and  substitute 
instead  a  requirement  that  a  protester  provide  the  con- 
tracting agency  with  a  copy  of  the  protest  within  1  day  of 
filing  at  GAO.   In  addition,  our  regulations  require  a 
protester  to  provide  us  with  an  additional  copy  of  its 
protest  which  we  will  make  available  to  the  agencies  in 
Washington,  D.C.   We  also  clarified  our  responsibility  to 
notify  the  agency  by  telephone  within  1  day  of  the  filing 
of  a  protest. 


361 


B-208159.5 


Further  examples  of  changes  made  in  our  final  regulat- 
ions concern  the  classes  of  protests  that  GAO  will  not 
consider,  such  as  protests  regarding  matters  within  the 
purview  of  the  Small  Business  Administration,  challenges 
to  affirmative  responsibility  determinations,  and  issues  in 
litigation.   Further  in  this  connection,  we  revised  the 
proposed  section  21.1(a)  to  provide  that  after  a  particular 
procurement  has  been  protested  to  the  General  Services 
Administration  Board  of  Contract  Appeals,  no  protests  by 
any  party  regarding  that  procurement  will  be  considered  by 
our  Office  while  that  initial  protest  is  before  the  Board. 

We  also  revised  the  proposed  language  with  regard  to 
when  we  would  recommend  that  a  successful  protester  recover 
bid  or  proposal  preparation  costs  and  the  costs  of  pursuing 
the  protest,  including  reasonable  attorneys  fees.   The 
final  regulations  state  at  section  21.6(e)  that  we  will 
allow  recovery  of  the  costs  of  pursuing  a  sustained  protest 
except  where  we  recommend  that  the  protested  contract  be 
awarded  to  the  protester  and  the  protester  receives  the 
award.   Also,  the  section  has  been  revised  to  include  the 
standard,  adopted  from  language  in  the  Conference  Report  on 
the  Competition  In  Contracting  Act,  that  recovery  of  the 
costs  of  pursuing  a  protest  and  of  bid  and  proposal  prepa- 
ration will  be  available  only  where  the  contracting  agency 
unreasonably  excluded  the  protester  from  the  procurement. 
See  Conference  Report  on  the  Competition  In  Contracting  Act 
of  1984,  H.  Rep.  No.  98-861,  at  1437  (June  23,  1984). 

Periodically,  as  we  gain  experience  under  CICA,  we 
will  review  our  operations.   We  may  have  them  reviewed  also 
by  knowledgeable  persons  outside  this  Office.   We  will 
adjust  our  operations  as  needed  to  ensure  that  the  purposes 
of  CICA  are  achieved. 

We  trust  the  above  summary  of  our  efforts  to  implement 
the  bid  protest  provisions  of  the  Competition  in  Contract- 
ing Act  of  1984  is  responsive  to  your  request. 


Comptroller  General 
of  the  United  States 


Enclosures 


362 


Attachment  I 

Billinq  Code  1610-10 

Title  4  -  Accounts 

CHAPTER  I  -  GENERAL  ACCOUNTING  OFFICE 

Part  21  -  GENERAL  ACCOUNTING  OFFICE  -  BID  PRO-^EST 
REGULATIONS 

AGENCY:   General  Accounting  Office 
ACTION:   Pinal  rule. 

SUMMAPV:  These  rules  reflect  adoption  of  and  amendments  to 
the  General  General  Accounting  Office's  proposed  rules 
published  September  17,  19R4  (49  Fed.  Reg.  3f^386),  imple- 
menting section  BS'il-SSSS  of  title  31,  United  States  Code 
(as  added  by  section  2741  of  the  Competition  In  Contracting 
Act  of  1084  (Pub.  L.  <>«-3'59)  and  respond  to  comments  sub- 
mitted. They  are  designed  to  provide  the  framework  for  the 
consideration  of  bid  protests  by  the  General  Accounting 
Office. 

Effective  Date;   January  15,  1985. 

For  Further  information  Contact;  John  Brosnan,  Senior 
Attorney,  General  Accounting  Office,  by  telephone  (202) 
275-5476. 

Supplementary  Information;  The  General  Accounting  Office's 
proposed  rules  were  the  subject  of  30  days  public  comment. 
In  light  of  the  comments  received,  several  changes  are  made. 
The  Comments 

Twenty-three  comments  were  received  on  the  proposed 
rules.    The  followinq  is  a  discussion  of  the  principal 
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issues  raised  in  the  conunents  and  the  General  Accounting 
Office's  response  thereto. 

Section  21.0(d)  defined  "days"  in  the  regulations  as 
workinq  days  of  the  federal  government.   One  commenter 
suggested  that  GAO  explain  how  days  would  be  counted  for  the 
purpose  of  calculating  the  various  time  limits  prescribed  by 
the  regulations.   In  response,  section  21.n(d)  has  been 
revised  to  provide  the  method  by  which  such  periods  of  time 
will  be  calculated.   Also,  GAO  has  revised  section  21.n(d) 
to  state  that  section  21. A,  concerning  withholding  of  con- 
tract award  and  suspension  of  contract  oerformance,  is 
excluded  from  the  general  rule  that  the  term  "days"  means 
government  working  days,  because  section  21.4  repeats  for 
informational  purposes  language  from  the  Competition  In 
Contracting  Act  of  1984,  Pub.  L.    9fi-369  (Competition  in 
Contracting  Act). 

Another  commenter  suggested  that  the  section  21.0(e) 
definition  of  "adverse  agency  action"  be  revised  to  include 
bid  opening  and  receipt  of  proposals  as  examples  of  adverse 
agency  action.   The  section  has  been  so  revised. 

Several  commenters  suggested  that  GAO  clarify  Questions 
regarding  the  joint  jurisdiction  of  the  General  Services 
Administration  Board  of  Contract  Appeals  and  GAO  concerning 
protests  of  Brooks  Act  procurements  for  automated  data  proc- 
essing equipment  and  services,   rjnder  section  3552  of  the 
Competition  In  Contracting  Act,  a  party  who  files  a  protest 
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with  the  Board  may  not  later  file  a  protest  with  respect  to 
that  procurement  with  GAO.   Section  21.1(a)  contained 
similar  languaqe.   In  response  to  the  comments,  GAO  has 
expanded   the  section  3552  prohibition  to  cover  all  protests 
filed  with  respect  to  a  particular  procurement.   Thus, 
to  avoid  an  undesirable  fragmentation  of  remedies,  section 
21.1(a)  has  been  amended  to  provide  that  after  a  particular 
procurement  has  been  protested  to  the  Board  no   protests  by 
any  party  regarding  that  procurement  will  be  considered  by 
GAO  while  that  initial  protest  is  before  the  Board. 

Several  federal  agencies  have  suagested  that  section 
21.1(c),  describing  the  elements  of  a  protest,  be  amended  to 
reauire  that  protests  include  a  citation  of  the  specific 
statute  or  regulation  the  protester  contends  the  agency 
violated.  GAO  recognizes  that  the  Competition  In 
Contracting  Act  describes  protests  as  concerning  alleged 
violations  of  procurement  statutes  or  regulations.  A 
reauirement  that  protesters  cite  the  particular  statute  or 
regulation  allegedly  violated  seems  unnecessary,  however, 
where  a  protester  clearly  describes  the  basis  of  protest. 
GAO  would  not  want  to  dismiss  a  protest  merely  because  a 
statute  or  regulation  has  not  been  cited. 

Many  commenters  reauested  changes  in  the  scheme 
contained  in  sections  21.1  and  21.2  regarding  filing  of 
protests  and  the  service  of  protest  copies.   Section 
21.2(b)(1)  stated  that  a  protest  would  not  be  considered 
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filed  at  GAO  until  it  was  received  in  GAO's  Procurement  Law 
Control  Group.   That  section  also  required  that  the  protest 
include  evidertce  of  service  upon  the  contracting  activity 
and  contracting  agency.   Section  21, 2(b) (2)  provided  that 
service  could  be  accomplished  by  delivering  the  protest  in 
person  or  by  sendino  the  protest  by  certified,  first-class 
or  overnight  mail.   Section  21.2(b)(3)  required  that  the 
protest  contain  a  certificate  of  service.   Also,  other 
sections  contained  corresponding  reauirements.   Section 
21.1(c),  describing  the  content  of  a  protest,  required 
that  a  certificate  of  service  be  included  in  the  protest. 
Section  21.3(c)  required  the  contracting  agency  to  serve  its 
report  in  the  same  manner  that  protests  were  to  be  served. 
Also,  section  21.3(e)  and  section  21.6(c)  (now  section 
21.5(c))  required  copies  of  comments  to  be  "served." 

Some  commenters  complained  that  the  requirement  in 
section  21.2(b)(1)  that  protests  be  specifically  received  in 
GAO's  Procurement  Law  Control  Group  placed  too  qreat  a  risk 
of  late  filinq  on  protesters  and  that  the  reauirement  in 
section  21.2(b)(2)  for  a  certificate  of  service  was  unduly 
complex.   The  contracting  agencies  complained  primarily  that 
depositing  a  copy  of  the  protest  in  the  mail  did  not  insure 
that  the  agency  would  receive  it  soon  enough. 

Tn  response  to  these  suggestions,  GAO  has  chanced 
section  21.2(b)(1)  so  that  a  protest  is  to  be  deemed  filed 
if  received  in  GAO  itself,  rather  than  in  the  Procurement 
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Law  Control  Group.   T'he  service  and  certificate  of  service 
requirements  of  sections  21.2(b)(2)  and  (1)  have  been 
eliminated.   instead,  a  new  section  21.1(d)  has  been  added 
which  provides  that  a  copy  of  the  protest  must  be  received 
by  the  appropriate  agency  official  or  location  within  1  day 
after  the  protest  is  filed  with  GAO.   Rather  than  the  more 
formal  certificate  of  service,  the  protest  must  state 
that  a  copy  has  been  or  will  be  provided  promptly  to  the 
aqency.   The  burden  is  on  the  protester  to  get  the  copy  of 
its  protest  to  the  aqency  within  a  day  of  filing  at  GAO. 
After  GAO  notifies  the  agency  that  a  protest  has  been  filed, 
the  contracting  agency  should  inform  GAO  if  it  has  not 
received  the  protest  document.   The  aqency  can  facilitate 
timely  receipt  of  a  copy  of  the  protest  bv  providing  in 
their  solicitations   notice  designating  where  the  protest 
copy  should  be  furnished. 

Section  21.1(c)(2)  has  also  been  amended  to  require 
that  a  copy  of  the  protest  along  with  the  original  be  filed 
with  GAO.  The  additional  copy  can  be  made  available  by  GAO 
to  contracting  agencies  in  Washington,  n.C. 

Finally,  sections  21.1(c),  21.3(c)  and  (e),  and  21.5(c) 
have  been  amended  to  conform  to  these  revised  requirements. 

Section  21.3(a)  provided  that  GAO  would  notify  the  con- 
tracting agency  within  1  day  of  the  filing  of  a  protest. 
Several  commenters  suggested  revising  the  section  to  specify 
precisely  how  notification  would  be  made.   The  section  has 
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been  revised  to  state  that  GAO  shall  notify  the  contracting 
agency  by  telephone  within  1  day  of  the  filing  of  a  protest, 
and  shall  promptly  mail  a  written  confirmation  of  the 
notice.   Telephone  notice  is  the  only  practical  way  to  com- 
ply with  the  Competition  In  Contracting  Act's  requirement 
that  GAO  notify  the  contracting  agency  within  1  day  of  the 
filing  of  a  protest.   further,  section  21.3(c),  concerning 
the  time  for  filing  the  agency  report,  has  been  revised  to 
state  specifically  that  the  25-day  period  for  filing  the 
report  begins  to  run  from  the  date  of  telephone  notice. 

GAO  received  several  comments  on  section  21.3(b),  which 
provided  that  material  submitted  by  a  protester  will  not  be 
withheld  from  the  contracting  agency  or  interested  parties 
except  as  permitted  or  required  by  law  or  regulation. 
One  commenter  felt  that  the  provision  should  specifically 
state  the  type  of  information  that  may  be  withheld  and  the 
laws  or  regulations  that  might  apply.   Another  commenter 
felt  that  anyone  requesting  information  should  be  reauired 
to  pay  for  it.   After  consideration  of  these  comments,  the 
GAO  has  decided  to  retain  the  language  of  the  proposed 
provision.   That  language  is  identical  to  the  languaae  of 
the  corresponding  provision  of  our  current  procedures.   4 
C.F.R.  «  21.3(b)  (1984).   The  provision  has  proven  to  be 
clear  and  fair. 
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GAO  has  eliminated  section  21.5,  which  stated  the  cir- 
cumstances in  which  aqencies  must  provide  relevant  protest- 
related  documents  to  interested  parties,  and  incorporated 
the  substance  of  that  provision  into  section  21.3(c). 
Sections  21.  f^  throuah  21.13  were  renumbered  accordingly. 
This  provision  q-ives  protesters  and  other  interested  parties 
the  riqht  to  receive  copies  of  the  aqency  report  and  rele- 
vant documents  that  would  not  qive  the  party  a  competitive 
advantage,  and  that  the  party  is  otherwise  authorized  by  law 
or  regulation  to  receive.    If  documents  are  withheld  the 
report  must  contain  a  list  of  withheld  documents. 

Some  commenters  felt  that  section  21.3(c)  required 
agencies  to  furnish  copies  of  documents  to  a  party  that  the 
party  already  had  in  its  possession.  The  provision  has  been 
revised  to  require  only  copies  of  "relevant  documents,"  "as 
appropriate ." 

Two  commenters  expressed  concern  that  in  protests  of 
overseas  procurements  agencies  could  not  file  reports  within 
the  25-day  requirement  of  section  21.3(c).  Nevertheless  GAO 
has  decided  not  to  revise  section  21.3(d)  regarding  time 
extensions  to  automatically  waive  the  25-day  period  for 
overseas  procurements,  '^he  25-day  period  is  mandated  by  the 
Competition  In  Contracting  Act  for  all  protests  and  exten- 
sions are  to  be  granted  on  a  case-by-case  basis  in  excep- 
tional circumstances. 
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A  few  commenters  felt  that  protests  should  not  neces- 
sarily be  dismissed  for  failure  of  the  protesters  to  file 
comments,  a  request  for  an  extension  of  time,  or  a  reauest 
that  the  case  be  decided  on  the  existing  record  as  required 
by  section  21.3(e).   The  GAO  has  decided  not  to  amend  this 
section.    The  requirement  does  not  seem  burdensome.    A 
protester  is  required  to  indicate  its  continued  interest  in 
the  protest  so  that  the  procurement  is  not  further  disrupted 
and  GAO  resources  are  not  wasted  by  the  continuation  of  a 
protest  in  which  the  protester  no  lonqer  is  interested. 

A  typographical  error  in  section  21.3-(f)  has  been  cor- 
rected. The  reference  to  section  21.2(d)  has  been  changed, 
to  the  proper  reference,  section  21.2(c). 

Section  21.3(f)(2),  concernina  GAO  review  of  Small 
Business  Size  Standards,  has  been  revised  to  include  speci- 
fically protests  of  standard  industrial  classifications 
among  matters  that  the  GAO  will  not  review. 

Section  21.3(f)(3),  which  stated  that  the  Small  Busi- 
ness Administration  (SBA)  makes  final  dispositions  of  con- 
tracting officer  determinations  that  a  small  business  firm 
is  not  responsible,  has  been  revised  to  malce  it  clear  that 
the  SBA  does  not  conclusively  certify  a  lack  of  responsi- 
bility.  The  section  has  also  been  revised  to  reflect  the 
current  language  of  GAO  cases  concerning  the  limited  circum- 
stances in  which  the  GAO  will  review  certificate  of  com- 
petency decisions. 
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Two  conunents  were  received  on  section  21.'^(f){4),  which 
stated  that  GAO  would  not  review  the  decision  to  effect  a 
set-aside  under  section  fl(a)  of  the  Small  Business  Act  or 
the  decision  to  award  an  S(a)  subcontract,  absent  a  showing 
of  possible  fraud  or  bad  faith  or  that  regulations  were 
violated.   One  commenter  suggested  that  the  term  "Set-Aside" 
be  eliminated  from  the  title  to  avoid  confusion  with  the 
small  business  set-aside  program  under  section  15  of  the 
Small  Business  Act.   That  commenter  also  suggested  that  the 
language  setting  forth  the  exceptions  under  which  the  GAO 
would  review  section  8(a)  actions  be  amended  by  changing  the 
word  "regulations"  to  "Federal  Acquisition  Regulation."   The 
commenter  felt  that  the  SBA  should  handle  protests  of  viola- 
tions of  SBA  regulations. 

The  other  commenter  suggested  revising  the  section  to 
include  set-asides  under  sections  9  and  1  "^  of  the  Small 
Business  Act  as  set-asides  not  reviewable  by  GAO,  due  to  the 
discretion  granted  by  statute  to  SBA.   The  commenter  also 
suggested  eliminating  violation  of  regulations  as  an  excep- 
tion permitting  review  by  GAO. 

The  section  has  been  revised  to  eliminate  the  word 
"Set-Aside"  from  the  title,  and  to  state  that  the  decision 
not  to  place,  as  well  as  to  place,  a  procurement  under  the 
P(a)  program  would  not  be  reviewed  by  GAO  absent  the  stated 
exceptions. 
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Section  21.3(f)(5),  concerning  GAO  review  of  affirma- 
tive determinations  of  responsibility,  has  been  revised  to 
state  specifically  that  it  refers  to  affirmative  determina- 
tions of  responsibility  by   the   contracting  officer   to 
distinguish  it  from  SBA  certificate  of  competency  actions. 

Section  21.-3(f)(8),  which  provides  that  GAO  will  not 
review  procurements  by  agencies  other  than  federal  agencies, 
has  been  revised  to  include  nonappropriated  fund  activities 
as  an  example  of  an  entity  other  than  a  federal  agency. 
Section  21.3(f)(9),  concerning  nonappropriated  fund  activ- 
ities, has  been  eliminated  as  a  separate  section.   As  a 
result,   section  21.3(f) (10)   has  been  renumbered  section 
21.3(f)(9). 

Section  21.3(f) (10)  has  been  added  stating  that  GAO 
will  not  consider  most  subcontractor  protests.   The  section 
also  sets  forth  the  circumstances  in  which  GAO  will  review 
protests  of  subcontract  awards  .   This  section  changes  GAO's 
previous  review  standards  of  subcontracts  set  forth  in 
Optimum  Systems,  Incorporated,  54  Comp.  Gen.  767  (1975), 
75-1  CPD  1  16*1,  by  eliminating  review  of  subcontracts  under 
any  circumstances  other  than  where  they  are  "by  or  for"  a 
federal  agency.   Other  subcontractor  protests  are  beyond  the 
reach  of  the  Competition  In  Contracting  Act. 

Section  21.3(f) (11)  has  been  revised  to  state  more 
clearly  the  circumstances  in  which  the  GAO  will  dismiss  a 
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protest  involving  a  matter  that  is  or  has  been  the  subject 
of.  litigation. 

Under  section  21.4,  some  commenters  questioned  why  the 
provisions  of  the  Competition  In  Contractinq  Act  relating  to 
withholding  of  award  and  suspension  of  contract  performance 
were  included  in  the  Bid  Protest  Regulations.  Several  com- 
menters felt  the  provisions  were  more  appropriate  for  inclu- 
sion in  the  Federal  Acquisition  Regulation. 

The  provisions  are  contained  in  section  21.4  for  the 
benefit  of  protesters  so  that  they  will  not  have  to  refer  to 
multiple  sets  of  regulations  to  ascertain  the  effect  of  a 
protest.  The  citation  in  sections  21.4(a)  and  (b)  to  the 
Competition  in  Contracting  Act  has  been  moved  to  the  begin- 
ning of  the  sections  to  make  this  clear. 

GAO  received  a  large  number  of  comments  on  section 
21.7,  redesignated  section  21.*?;  most  of  them  concerned  the 
statement  in  section  ?.1.7(e)  that  the  recovery  of  the  costs 
of  filing  and  pursuing  a  protest  would  be  granted  only  if  it 
is  not  feasible  to  recommend  any  other  remedy.   Some 
commenters  argued  that  the  granting  of  the  costs  of  pursuing 
a  protest  should  be  further  limited  to  instances  in  which 
the  contracting  agency's  procurement  actions  and  position 
taken   in   the   protest   are   not   reasonably   iustified. 
Conversely,  other  commenters  argued  that  recovery  of  costs 
of  pursuing  a  protest  be  routinely  granted  when  a  protest  is 
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sustained  regardless  of  whether  any  other  remedy  is  recom- 
mended. 

After  careful  consideration  of  these  comments,  r;AO  has 
decided  to  modify  the  provision.   Section  21.6(e)  has  been 
revised  to  allow  recovery  of  the  costs  of  pursuing  a  sus- 
tained protest  except  where  GAG  recommends  that  the  pro- 
tested contract  be  awarded  to  the  protester  and  the 
protester  receives  the  award.   Also,  the  section  has  been 
revised  to  include  the  standard,  adopted  from  language  in 
the  Conference  Report  on  the  Competition  In  Contracting  Act, 
that  recovery  of  the  costs  of  pursuing  a  protest  and  bid  and 
proposal  preparation  will  be  available  only  where  the  con- 
tracting agency  has  unreasonably  excluded  the  protester  from 
the  procurement.   See  Conference  Report  on  the  Competition 
in  Contracting  Act  of  1984,  H.  Rep.  No.  98-861,  at  1437 
(June  23,  1984)  . 

One  important  purpose  of  the  bid  protest  forum  is  to 
provide  a  procedure  through  which  private  parties  may 
enforce  the  substantive  provisions  of  the  Competition  In 
Contracting  Act.   GAO  believes  that  the  amended  regulation 
will  help  accomplish  this  aim  without  undue  expense  to  the 
public  treasury. 

Section  21.12(b),  redesignated  21.11(b),  has  been 
amended  to  make  clear  that  sections  3553(c)  and  (d)  of  the 
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Competition  In  Contracting  Act  of  1984  relating  to  withhold- 
ing of  award  and  suspension  of  contract  performance  do  not 
apply  to  nonstatutory  protests. 

Section  21.13(c),  redesignated  21.12(c),  has  been 
reworded,  in  response  to  a  comment,  to  also  make  clear  that 
the  filing  of  a  request  for  reconsideration  does  not  invoke 
the  Competition  In  Contracting  Act  provisions  for  the  with- 
holding of  award  or  the  suspension  of  contract  performance. 

Several  commenters  have  asked  that  GAO  formalize  in  the 
regulations  its  long-standing  policy  of  prohibiting  ex  parte 
contacts  regarding  the  merits  of  a  protest  between  GAO  and 
the  parties  to  a  bid  protest.  GAO  will  continue  to  follow 
this  policy  and  not  discuss  the  merits  of  a  protest  with  any 
party  except  at  a  protest  conference  with  all  parties 
invited  (see  section  21.5). 

List  of  subjects  in  4  C.F.R.  Part  21,  Administrative 
Practice  and  Procedures,  Government  Contracts. 

Accordingly,  4  C.F.R.  Part  21  is  revised  to  read  as 
follows: 

PART  21  -  BID  PROTEST  REGULATIONS 
Sec. 

21 .0  Definitions. 

21.1  "iling  of  protest. 

21 .2  Time  for  filing. 
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21.3  Notice  of  protest,  submission  of 
aqency  report  and  time  for  filing 
of  comments  on  report. 

21.4  Withholding  of  award  and  suspension 
of  contract  performance. 

21.5  Conference.- 
21 . ?  Remedies. 

21.7  Time  for  decision  by  the  General 

Accounting  Office. 
21.*'  Express  Option. 

21.9  Effect  of  judicial  proceedings. 

21.10  Signing  and  distribution  of  decisions. 

21.11  Nonstatutory  protests. 

21.12  Request  for  reconsideration. 

Authority:   Sections  3'i51-3556  of  title  31,  United  States 

Code . 

21.0  Definitions 

(a)  "Interested  party"  means  an  actual  or  prospective 
bidder  or  offeror  whose  direct  economic  interest  would  be 
affected  by  the  award  of  a  contract  or  by  the  failure  to 
award  a  contract. 

(b)  "Federal  agency"  means  any  executive  department  or 
independent  establishment  in  the  executive  branch,  including 
any  wholly  owned  government  corporation,  and  any  establish- 
ment in  the  legislative  or  judicial  branch,  except  the 
Senate,  the  House  of  Representatives  and  the  Architect  of 
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the  Capitol  and  any  activities  under  his  direction. 

(c)  "Contracting  aqency"  means  a  federal  agency  which 
has  awarded  or  proposes  to  award  a  contract  under  a 
protested  procurement. 

(d)  All  "days"  referred  to  are  deemed  to  be  "working 
days"  of  the  federal  government  except  in  S  21.4,  where  the 
statutory  language  is  repeated.   Except  as  otherwise  pro- 
vided, in  computing  a  period  of  time  prescribed  by  these 
regulations,  the  day  from  which  the  designated  period  of 
time  begins  to  run  shall  not  be  counted,  but  the  last  day  of 
the  period  shall  be  counted  unless  that  day  is  not  a  working 
day  of  the  federal  government,  in  which  event  the  period 
shall  include  the  next  working  day.   Time  for  filing  any 
document  or  copy  thereof  with  the  General  Accountina  Office 
expires   at  5:30     p.m.   Eastern  55tandard  Time  or  Eastern 
Daylight  Savinas  Time  as  applicable  on  the  last  day  on  which 
such  filing  may  be  made. 

(e)  "Adverse  agency  action"  is  any  action  or  inaction 
on  the  part  of  a  contracting  agency  which  is  prejudicial  to 
the  position  taken  in  a  protest  filed  with  the  agency.  It 
may  include  but  is  not  limited  to:  a  decision  on  the  merits 
of  a  protest;  a  procurement  action  such  as  the  opening  of 
bids  or  receipt  of  proposals,  the  award  of  a  contract,  or 
the  rejection  of  a  bid  despite  the  pendency  of  a  protest;  or 
contracting  agency  acauiescence  in  and  active  support  of 
continued  and  substantial  contract  performance. 
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21.1  Filing  of  Protest 

(a)  An  interested  party  may  protest  to  the  General 
Accounting  Office  a  solicitation  issued  by  or  for  a  federal 
agency  for  the  procurement  of  property  or  services,  or  the 
proposed  award  or  the  award  of  such  a  contract.  After  an 
interested  party  protests  a  particular  procurement  or 
proposed  procurement  of  automated  data  processing  eauipment 
and  services  to  the  General  Services  Administration  Roard  of 
Contract  Appeals  under  section  111(h)  of  the  Federal 
Property  and  Administrative  Services  Act  of  1949  (40  n.s.C. 
§  759(h))  and  while  that  protest  is  pending  before  the  Board 
that  procurement  or  proposed  procurement  may  not  be  the  sub- 
ject of  a  protest  to  the  General  Accounting  Office.  An 
interested  party  who  has  filed  a  protest  with  the  Board  may 
not  protest  the  same  matter  to  the  General  Accounting 
Office. 

(b)  Protests  must  be  in  writing  and  addressed  as 
follows:     General   Counsel,   General   Accounting   Office, 
Washington,  n.C.   2054?^,  Attention:   Procurement  Law  Control 
Group. 

(c)  A  protest  filed  with  the  General  Accounting  Office 
shall: 

(1)  include  the  name,  address  and  telephone 
number  of  the  protester, 

(2)  include  an  original  signed  by  the 
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protester  or  its  representative,  and 
at  least  one  copy, 

(3)  identify  the  issuing  agency  and  the 
solicitation  and/or  contract  number, 

(4)  set  forth  a  detailed  statement  of  the 
legal  and  factual  grounds  of  protest 
including  copies  of  relevant  documents, 

(5)  specifically  request  a  ruling  by  the 
Comptroller  General  of  the  nnited  States 
(Comptroller  General),  and 

(6)  state  the  form  of  relief  requested. 

(d)  The  protester  shall  furnish  a  copy  of  the  protest 
(including  relevant  documents  not  issued  by  the  contracting 
agency)  to  the  individual  or  location  designated  by  the 
contracting  agency  in  the  solicitation  for  receipt  of 
protests.  If  there  is  no  designation  in  the  solicitation, 
the  protester  shall  furnish  a  copy  of  the  protesti,  to  the 
contracting  officer.  The  designated  individual  or  location, 
or  if  applicable,  the  contracting  officer  must  receive  a 
copy  of  the  protest  no  later  than  1  day  after  the  protest  is 
filed  with  the  General  Accounting  Office.  The  protest 
document  must  indicate  that  a  copy  has  been  furnished  or 
will  be  furnished  within  1  day  to  the  appropriate  individual 
or  location. 

(e)  No  formal  briefs  or  other  technical   forms  of 
pleading  or  motion  are  required.   Protest  submissions  should 
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be  concise,  loqically  arranged,  and  clearly  state  legally 
sufficient  grounds  of  protest. 

(f)  A  protest  filed  with  the  (General  Accounting  Office 
may  be  dismissed  for  failure  to  comely  with  any  of  the 
requirements  of  this  section. 
21.2  Time  for  filing 

(a)(1)  Protests  based  upon  alleged  improprieties  in  a 
solicitation  which  are  apparent  prior  to  bid  opening  or  the 
closing  date  for  receipt  of  initial  proposals  shall  be  filed 
prior  to  bid  opening  or  the  closing  date  for  receipt  of 
initial  proposals.  In  procurements  where  proposals  are 
requested,  alleged  improprieties  which  do  not  exist  in  the 
initial  solicitation  but  which  are  subsequently  incorporated 
into  the  solicitation  must  be  protested  not  later  than  the 
next  closing  date  for  receipt  of  proposals  following  the 
incorporation . 

(2)  In  cases  other  than  those  covered  i'n  paragraph 
(a)(1)  of  this  section,  protests  shall  be  filed  not  later 
than  in  days  after  the  basis  of  protest  is  known  or  should 
have  been  Icnown,  whichever  is  earlier. 

(3)  If  a  protest  has  been  filed  initially  with  the 
contracting  agency,  any  subsequent  protest  to  the  General 
Accounting  Office  filed  within  10  days  of  formal  notifica- 
tion of  or  actual  or  constructive  knowledge  of  initial 
adverse  agency  action  will  be  considered,  orovided  the 
initial  protest  to  the  agency  was  filed  in  accordance  with 
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the  time  limits  prescribed  in  paraqraph  (a)(1)  and  (a)(2)  of 
this  section,  unless  the  contracting  agency  imposes  a 
more  stringent  time  for  filing,  in  which  case  the  agency's 
time  for  filing  will  control.  In  cases  where  an  alleged 
impropriety  in  a  solicitation  is  timely  protested  to  a 
contracting  agency,  any  subsequent  protest  to  the  General 
Accounting  Office  must  be  filed  within  the  10-day  period 
provided  by  this  paragraph. 

(b)  The  .  term  "filed"  regarding  protests  to  the 
General  Accounting  Office  means  receipt  of  the  protest 
submission  in  the  General  Accounting  Office. 

(c)  The  General  Accounting  Office,  for  good  cause 

shown,  or  where  it  determines  that  a  protest  raises  issues 

significant  to  the  procurement  system,  may  consider  any 

protest  which  is  not  filed  timely. 

21.3  Notice  of  protest,  submission  of  agency  report 
and  time  for  filing  of  comments  on  report 

(a)  The  General  Accounting  Office  shall  notify  the 
contracting  agency  by  telephone  within  1  day  of  the  filing 
of  a  protest,  and  shall  promptly  mail  confirmation  of  that 
notification  to  the  contracting  agency.  The  contracting 
agency  shall  immediately  give  notice  of  the  protest  to  the 
contractor  if  award  has  been  made  or,  if  no  award  has  been 
made,  to  all  bidders  or  offerors  who  appear  to  have  a  sub- 
stantial and  reasonable  prospect  of  receiving  an  award  if 
the  protest  is  denied.   The  contracting  agency  shall  furnish 
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copies  of  the  protest  submissions  to  such  parties  with 
instructions  to  communicate  further  directly  with  the 
General  Accounting  Office.  Copies  of  any  such  communica- 
tions from  any  such  parties  shall  be  furnished  to  the 
contracting  agency. 

(b)  Material  submitted  by  a  protester  will  not  be  with- 
held from  any  interested  party  outside  the  government  or 
from  any  federal  agency  which  may  be  involved  in  the  protest 
except  to  the  extent  that  the  withholding  of  information  is 
permitted  or  required  by  law  or  regulation.  If  the  pro- 
tester considers  that  the  protest  contains  material  which 
should  be  withheld,  a  statement  advising  of  this  fact  must 
be  affixed  to  the  front  page  of  the  protest  submission  and 
the  allegedly  protected  information  must  be  so  identified 
wherever  it  appears. 

(c)  The  contracting  agency  shall  file  a  complete  report 
on  the  protest  with  the  General  Accounting  Office  within  25 
days  from  the  date  of  the  telephone  notice  of  the  protest 
from  the  General  Accounting  Office.  The  report  shall  con- 
tain copies  of  relevant  documents  includinq,  as  appropriate: 
the  protest,  the  bid  or  proposal  submitted  by  the  protester, 
the  bid  or  proposal  of  the  firm  which  is  being  considered 
for  award,  or  whose  bid  or  proposal  is  being  protested,  the 
solicitation,  including  the  specifications  or  portions 
relevant  to  the  protest,  the  abstract  of  bids  or  offers  or 
relevant  portions,  any  other  documents  that  are  relevant  to 
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the  protest,  and  the  contracting  officer's  statement  setting 
forth  findings,  actions,  reconunendations  and  any  additional 
evidence  or  information  deemed  necessary  in  determining  the 
validity  of  the  protest.  The  statement  shall  be  fully 
responsive  to  all  allegations  of  the  protest  which  the 
agency  contests.'  Pursuant  to  §  3553(f)  of  the  Competition 
In  Contracting  Act  of  1984,  Pub.  L.  98-369,  the  contracting 
agency  shall  simultaneously  furnish  a  copy  of  the  report  to 
the  protester  and  interested  parties  who  have  responded  to 
the  notice  given  under  paragraph  (a)  of  this  section. 
Copies  of  reports  furnished  to  such  parties  shall  include 
relevant  documents  that  would  not  give  the  party  a  competi- 
tive advantage  and  that  the  party  is  otherwise  authorized  by 
law  or  regulation  to  receive.  If  documents  are  withheld 
from  any  of  the  parties,  the  agency  must  include  in  the 
report  filed  with  the  General  Accounting  Office  and  in  the 
copies  of  the  report  provided  to  the  protester  and 
interested  parties  a  list  of  the  withheld  documents.  The 
copy  of  the  report  filed  with  the  General  Accounting  Office 
shall  also  identify  the  parties  who  have  been  furnished 
copies  of  the  report. 

(d)  The  contracting  agency  may  request,  in  writing, 
an  extension  of  the  25-day  report  submission  time  period. 
The  request  shall  set  forth  the  reasons  for  which  the  exten- 
sion is  needed.  The  General  Accounting  Office  will  deter- 
mine, in  writing,  whether  the  specific  circumstances  of  the 
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protest  require  a  period  lonqer  than  25  days  for  the  submis- 
sion of  the  report  and,  if  so,  will  set  a  new  date  for  the 
submission  of  the  report.  Extensions  are  to  be  considered 
exceptional  and  will  be  granted  sparingly.  The  agency 
should  make  its  request  for  an  extension  as  promptly  as 
possible  to  permit  it  to  submit  a  timely  report  should  the 
General  Accounting  Office  deny  the  request. 

(e)  Comments  on  the  agency  report  shall  be  filed  with 
the  General  Accountinq  Office  within  7  days  after  receipt  of 
the  report,  with  a  copy  furnished  by  the  commentinq  party  to 
the  contracting  agency  and  other  participating  interested 
parties.  Failure  of  the  protester  to  file  comments,  or  to 
file  a  statement  requesting  that  the  case  be  decided  on  the 
existing  record,  or  to  request  an  extension  under  this 
section  within  the  7-day  period  will  result  in  dismissal  of 
the  protest.  The  General  Accounting  Office  upon  a  showinq 
that  the  specific  circumstances  of  the  protest  reauire  a 
period  longer  than  7  days  for  the  submission  of  comments  on 
the  agency  report,  may  set  a  new  date  for  the  submission  of 
such  comments.  Extensions  are  to  be  considered  exceptional 
and  will  be  granted  sparingly. 

( f )  Notwithstanding  any  other  provision  of  this 
section,  when  on  its  face  a  protest  does  not  state  a  valid 
basis  for  protest  or  is  untimely  (unless  the  protest  is  to 
be  considered  pursuant  to  S  21.2fc))  or  otherwise  not  for 
consideration   by   the   General   Accountinq   Office,   it 
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will  summarily  dismiss  the  protest  without  requiring  the 
submission  of  an  agency  report.  When  the  propriety  of  a 
dismissal  becomes  clear  only  after  information  is  provided 
by  the  contracting  agency  or  is  otherwise  obtained  by  the 
General  Accounting  Office,  it  will  dismiss  the  protest  at 
that  time.  If  the  General  Accounting  Office  has  dismissed 
the  protest,  it  will  notify  the  contracting  agency  that  a 
report  need  not  be  submitted.  Among  the  protests  which  may 
be  dismissed  without  consideration  of  the  merits  are  those 
concerning  the  following: 

(1)  Contract  Administration.  The  administration  of  an 
existing  contract  is  within  the  discretion  of  the  contract- 
ing agency.  Disputes  between  a  contractor  and  the  agency 
are  resolved  pursuant  to  the  disputes  clause  of  the  con- 
tract and  the  Contract  Disputes  Act  of  197fl,  41  U.S.C. 
!S  601-11. 

(2)  Small  Business  Size  Standards  and  Standard 
Industrial  Classification.  Challenges  of  established  size 
standards  or  the  size  status  of  particular  firms,  and 
challenges  of  the  selected  standard  industrial  classifica- 
tion are  for  review  solely  by  the  Small  Business  Administra- 
tion.  15  n.S.C.  <;  637(b)(6);  13  C.F.R.  S  121.3-6  (1984). 

(3)  Small  Business  Certificate  of  Competency  Program. 
Any  referral  made  to  the  Small  Business  Administration 
pursuant  to  section  R(b)(7)  of  the  Small  Business  Act,  or 
any  issuance  of  a  certificate  of  competency  or  refusal  to 
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issue  a  certificate  under  such  section  is  not  reviewed  by 
the  General  Accountina  Office  absent  a  showing  of  possible 
fraud  or  bad  faith  on  the  part  of  government  officials. 

(4)  Procurements  Under  Section  fl(a)  of  the  Small 
Business  Act.  Since  contracts  are  let  under  section  R(a)  of 
the  Small  Busine.ss  Act  to  the  Small  Business  Administration 
at  the  contracting  officer's  discretion  and  on  such  terms  as 
agreed  upon  by  the  procuring  agency  and  the  Small  Business 
Administration,  the  decision  to  place  or  not  to  place  a 
procurement  under  the  fl(a)  program  and  the  award  of  an  8(a) 
subcontract  are  not  subject  to  review  absent  a  showing  of 
possible  fraud  or  bad  faith  on  the  part  of  government 
officials  or  that  regulations  may  have  been  violated.  15 
rj.S.C.  §  637(a). 

(5)  Affirmative  Determination  of  Responsibility  by  the 
Contracting  Officer.  Because  a  determination  that  a  bidder 
or  offeror  is  capable  of  performing  a  contract  is  based  in 
large  measure  on  subjective  judgments  which  generally  are 
not  readily  susceptible  of  reasoned  review,  an  affirmative 
determination  of  responsibility  will  not  be  reviewed,  absent 
a  showing  that  such  determination  was  made  fraudulently  or 
in  bad  faith  or  that  definitive  responsibility  criteria  in 
the  solicitation  were  not  met. 

(6)  Procurement  Protested  to  the  General  Services 
Administration  Board  of  Contract  Appeals.  Interested 
parties  may  protest  a  procurement  or  proposed  procurement  of 


386 


automated  data  processing  equipment  and  services  to  the 
General  Services  Administration  Board  of  Contract  Appeals. 
After  a  particular  procurement  or  proposed  procurement  is 
protested  to  the  Board,  the  procurement  may  not,  while  the 
protest  is  before  the  Board,  be  the  subject  of  a  protest  to 
the  General  Accounting  Office.   An  interested  party  who  has 
filed  a  protest  with  the  Board  may  not  protest  the  seune 
matter  to  the  General  Accounting  Office.   40  rj.S.C. 
iS  759(h),  as  amended  by  section  2713  of  the  Competition  In 
Contracting  Act  of  1984,  Pub.  L.  98-36<». 

(7)  Protests  not  filed  either  in  the  General  Accounting 
Office  or  the  contracting  agency  within  the  time  limits  set 
forth  in  5  21.2. 

(8)  Procurements  by  Agencies  Other  Than  Federal  Agen- 
cies as  Defined  by  Section  3  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  40  U.S.C.  s  472.  Pro- 
tests of  procurements  or  proposed  procurements  by  such 
agencies  (e.g.,  U.S.  Postal  Service,  Federal  Deposit 
Insurance  Corporation,  nonappropriated  fund  activities)  are 
beyond  the  General  Accounting  Office  bid  protest  jurisdic- 
tion as  established  in  section  2741  of  the  Competition  In 
Contracting  Act  of  1984,  Pub.  L.  98-3^9. 

(9)  Walsh-Healey  Public  Contracts  Act.  Challenges  of 
the  legal  status  of  a  firm  as  a  regular  dealer  or  manu- 
facturer within  the  meaning  of  the  Walsh-Healey  Act  is  for 
determination  solely  by  the  procuring  agency,  the  Small 
Business  Administration  (if  a  small  business  is  involved) 
and  the  Secretary  of  Labor.   41  U.S.C.  «  35-45. 
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(in)  Subcontractor  Protests.  The  General  Accounting 
Office  will  not  consider  subcontractor  protests  except  where 
the  subcontract  is  by  or  for  the  government. 

(11)  Judicial  Proceedings.  The  General  Accounting 
Office  will  not  consider  protests  where  the  matter  involved 
is  the  subject  of  litigation  before  a  court  of  competent 
jurisdiction,  unless  the  court  requests  a  decision  by  the 
General  Accounting  Office.  The  General  Accounting  Office 
will  not  consider  protests  where  the  matter  involved  has 
been  decided  on  the  merits  by  a  court  of  competent  jurisdic- 
tion. 

(q)  A  protest  decision  may  not  be  delayed  by  the 
failure  of  a  party  to  file  a  submission  within  the  specified 
time  limits.  Consequently,  the  failure  of  any  party  or  con- 
tracting agency  to  comply  with  the  prescribed  time  limits 
may  result  in  resolution  of  the  protest  without  considera- 
tion of  the  untimely  submission. 

21.4  Withholding  of  award  and  suspension  of 
contract  performance 

Sections  3553(c)  and  (d)  of  the  Competition  in  Con- 
tracting Act  of  1984,  Pub.  T,.  98-369,  set  forth  the 
following  requirements  regarding  the  withholding  of  award 
and  suspension  of  contract  performance  when  a  protest  is 
filed  with  the  General  Accounting  Office.  The  requirements 
are  included  here  for  informational  purposes. 
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(a)  When  the  contracting  agency  receives  notice  of  a 
protest  from  the  General  Accounting  Office  prior  to  award  of 
a  contract  it  may  not  award  a  contract  under  the  protested 
procurement  while  the  protest  is  pending  unless  the  head  of 
the  procuring  activity  responsible  for  award  of  the  contract 
determines  in  writing  and  reports  to  the  General  Accounting 
Office  that  urgent  and  compelling  circumstances  signifi- 
cantly affecting  interests  of  the  mited  States  will  not 
permit  waiting  for  the  General  Accounting  Office  decision. 
This  finding  may  be  made  only  if  the  award  is  otherwise 
likely  to  occur  within  30  days. 

(b)  When  the  contracting  agency  receives  notice  of  a 
protest  from  the  General  Accounting  Office  after  award  of  a 
contract,  but  within  10  days  of  the  date  of  contract  award, 
it  shall  immediately  direct  the  contractor  to  cease  contract 
performance  and  to  suspend  related  activities  that  may 
result  in  additional  obligations  being  incurred  by  the  gov- 
ernment under  that  contract  while  the  protest  is  pending. 
The  head  of  the  procuring  activity  responsible  for  award  of 
the  contract  may  authorize  contract  performance  notwith- 
standing the  pending  protest  if  he  determines  in  writing  and 
reports  to  the  General  Accounting  Office  that: 

(1)  performance  of  the  contract  is  in 
the  government's  best  interest,  or 

(2)  urgent  and  compelling  circumstances 
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significantly  affecting  interests  of 
the  United  States  will  not  permit 
'waiting  for  the  General  Accounting 
Office's  decision. 
21 . S  Conference 

(a)  A  conference  on  the  merits  of  the  protest  may,  at 
the  sole  discretion  of  the  General  Accounting  Office,  be 
held  at  the  request  of  the  protester,  interested  parties  who 
have  responded  to  the  notice  given  under  s  21.3(a),  or  the 
contracting  agency.    Reouests  for  a  conference  should  be 
made  at  the  earliest  oossible  time  in  the  protest  proceed- 
ing. 

(b)  Conferences  will  be  held  on  a  date  set  by  the 
General  Accounting  Office  no  later  than  5  days  after  receipt 
by  the  protester  and  interested  parties  of  the  agency 
report.  All  such  interested  parties  shall  be  invited  to 
attend.  Ordinarily,  only  one  conference  will  be  held  on  a 
bid  protest. 

(c)  If  a  conference  is  held,  no  separate  comments  under 
S  21.3(e)  will  be  considered.  The  protester,  all  interested 
parties  and  the  contracting  agency  may  file  comments  on  the 
conference  and  report  as  appropriate  with  the  General 
Accounting  Office,  with  copies  furnished  to  the  other 
parties,  within  5  days  of  the  date  on  which  the  conference 
was  held. 
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(d)  The  General  Accounting  office  may  request  that  a 
conference  be  held  if  at  any  time  during  the  protest 
proceeding  it  decides  that  such  a  conference  is  needed  to 
clarify  material  issues.  If  such  a  conference  is  held,  the 
General  Accounting  Office  shall  make  such  adjustments  in  the 
submission  deadlines  as  it  determines  to  be  fair  to  all 
parties. 

(e)  Pailure  of  the  protester  to  file  comments,  or  to 
fi4e  a  statement  requesting  that  the  case  be  decided 

on  the  existing  record,  or  to  request  an  extension  under 
this  section  within  the  5-day  period  set  forth  in  paragraph 
(c)   of   this   section   will   result   in   dismissal   of   the 
protest.   The  General  Accounting  Office  may  set  a  new  date 
for  the  submission  of  comments  under  the  circumstances  set 
forth  in  f  21 .3(e) . 
21.6  Remedies 

(a)  If  the  General  Accounting  Office  determines  that 
a  solicitation,  proposed  award,  or  award  does  not  comply 
with  statute  or  regulation,  it  shall  recommend  that  the 
contracting  agency  implement  any  combination  of  the 
following  remedies  which   it  deems  appropriate  under  the 
circumstances: 

(1)  refrain  from  exercising  options  under 
the  contract; 
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(2)  terminate  the  contract; 

(■^)  recompete  the  contract; 

(4)  issue  a  new  solicitation; 

(^)  award  a  contract  consistent  with 

statute  and  regulation;  or 
(6)  such  other  recommendations  as  the 

General  Accountinq  Office  determines 

necessary  to  promote  compliance. 

(b)  In  determining  the  appropriate  recommendation,  the 
General  Accountinq  Office,  shall,  except  as  specified  in 
paragraph  (c)  of  this  section,  consider  all  the 
circumstances  surrounding  the  procurement  or  proposed 
procurement  including,  but  not  limited  to,  the  seriousness 
of  the  procurement  deficiency,  the  degree  of  prejudice  to 
other  interested  parties  or  to  the  integrity  of  the 
competitive  procurement  system,  the  good  faith  of  the 
parties,  the  extent  of  performance,  cost  to  the  government, 
the  urgency  of  the  procurement  and   the   impact  of  the 
recommendation  on  the  contracting  agency's  mission. 

(c)  If  the  head  of  the  procuring  activity  makes  the 
finding  referred  to  in  )?  21.4(b)(1)  that  performance  of  the 
contract  notwithstanding  a  pending  protest  is  in  the  govern- 
ment's best  interest,  the  General  Accounting  Office  shall 
make  its  recommendation  under  paragraph  (a)  of  this  section 
without  regard  to  any  cost  or  disruption  from  terminating, 
recompeting  or  reawarding  the  contract. 
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(d)  If  the  General  Accounting  Office  determines  that  a 
solicitation,  proposed  award,  or  award  does  not  comply  with 
statute  or  regulation  it  may  declare  the  protester  to  be 
entitled  to  reasonable  costs  of: 

(1)  filing  and  pursuing  the  protest, 

including  attorney's  fees;  and 
(■? )  bid  and  proposal  preparation. 

(e)  The  General  Accounting  Office  will  allow  the 
recovery  of  costs  under  paragraph  dfl)  of  this  section 
where  the  contracting  agency  has  unreasonably  excluded  the 
protester  from  the  procurement  except  where  the  General 
Accounting  Office  recommends  pursuant  to  paragraph  (a)('>) 
that  the  contract  be  awarded  to  the  protester  and  the 
protester  receives  the  award.   The  General  Accounting  Office 
will  only  allow  the  recovery  of  costs  under  paragraph  (d)(2) 
of  this  section  where  the  contracting  agency  has  unreason- 
ably excluded  the  protester  from  the  procurement  and  where 
other  remedies  listed  in  paragraphs  (a)(?.)-(!S)  are  not 
appropriate. 

(f)  If  the  General  Accounting  Office  decides  that  the 
protester  is  entitled  to  the  recovery  of  such  costs,  the 
protester  and  the  contracting  agency  shall  attempt  to  reach 
agreement  on  the  amount  of  the  costs.  If  the  protester  and 
the  contracting  agency  cannot  reach  agreement  within  a 
reasonable  time,  the  General  Accounting  Office  will  deter- 
mine the  amount. 
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21.7  Time  for  decision  by  the  General  Accounting  Office 

(a)  The  funeral  Accounting  Office  shall  issue  a 
decision  on  a  protest  within  90  days  from  the  date  the 
protest  is  filed  with  it. 

(b)  In  those  protests  for  which  the  General  Accounting 
Office  invokes  the  express  option  under  S  21.9,  the  General 
Accounting  Office  shall  issue  a  decision  within  45  calendar 
days  from  the  date  the  protest  is  filed  with  it. 

(c)  Under  exceptional  circumstances  the  General 
Accounting  Office  may  extend  the  deadlines  in  paragraoh  (a) 
of  this  section  on  a  case-by-case  basis  by  stating  in 
writing  the  reasons  that  the  specific  circumstances  of  the 
protest  require  a  longer  period. 

21.8  Express  option 

(a)  At  the  request  of  the  protester,  the  contracting 
aaency  or  an  interested  party  for  an  expeditious  decision, 
the  General  Accounting  Office  will  consider  the  feasibility 
of  using  an  express  option. 

(b)  The  express  option  will  be  invoked  solely  at  the 
discretion  of  the  General  Accounting  Office  only  in  those 
cases  suitable  for  resolution  within  45  calendar  days. 

(c)  Requests  for  the  express  option  must  be  in  writina 
and  received  in  the  General  Accounting  Office  no  later  than 
3  days  after  the  protest  is  filed.   The  General  Accounting 
Office  will  determine  within  ">   days  of  receipt  of  the 
request  whether  to  invoke  the  express  option  and  will  notify 
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the  contracting  agency,  protester  and  interested  parties  who 
have  responded  to  the  notice  under  S  21.3(a). 

(d)  When  the  express  option  is  used  the  filing  dead- 
lines in  S  21.3  and  the  provisions  of  «  21.5  shall  not  apply 
and : 

(1)  The  contracting  agency  shall   file  a  complete 
report  with  the  General  Accounting  Office  on  the  protest 
within  10  days  from  the  date  it  receives  notice  from  the 
General  Accounting  Office  that  the  express  option  will  be 
used  and  furnish  copies  of  the  report  to  the  protester  and 
interested  parties  who  have  responded  to  the  notice  under 

S  21.3(a). 

(2)  Comments  on  the  agency  report  shall  be  filed  with 
the  General  Accounting  Office  within  5  days  after  receipt  of 
the  report  with  a  copy  furnished  by  the  commenting  party  to 
the  contracting  agency  and  other  participating  interested 
parties. 

(3)  The  General  Accounting  Office  may  arrange  a  confer- 
ence to  ascertain  and  clarify  the  material  issues  at  any 
time  deemed  appropriate  during  the  protest  proceeding. 

(4)  The  General  Accounting  Office  shall  issue  its  deci- 
sion within  45  calendar  days  from  the  date  the  protest  is 
filed  with  it. 

21.9  Effect  of  judicial  proceedings 

(a)  The  General  Accounting  Office  will  dismiss  any 
protest   where   the  matter   involved   is   the   subject   of 
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litiqation  before  a  court  of  competent  jurisdiction,  unless 
the  court  reauests  a  decision  by  the  General  Accountinq 
Office.  The  General  Accounting  Office  will  dismiss  any 
protest  where  the  matter  involved  has  been  decided  on  the 
merits  by  a  court  of  competent  jurisdiction. 

(b)  Where  the  court  requests  a  decision  by  the  General 
Accountinq  Office,  the  times  for  filing  the  agency  report 
(S  21.3(c)),  filing  comments  on  the  report  (S  21.3(e)), 
holding  a  conference  and  filing  comments  (§  21."^),  and 
issuing  a  decision  (§  21.7)  may  be  changed  if  the  court  so 
orders. 

21.10  Signing  and  distribution  of  decisions 

Each  bid  protest  decision  shall  be  signed  by  the 
Comptroller  General  or  a  designee  for  that  purpose.   A  copy 
of  the  decision  shall  be  made  available  to  all  participating 
interested  parties,  the  protester,  the  head  of  the  con- 
tracting activity  responsible  for  the  protested  procurement, 
the  senior  procurement  executive  of  each  federal  agency 
involved,  and  any  member  of  the  public. 

21.11  Nonstatutory  protests 

(a)  The  General  Accounting  Office  may  consider  protests 
concerning  sales  by  a  federal  agency  or  procurements  by 
agencies  of  the  government  other  than  federal  agencies  as 
defined  in  §  21.0(b)  or  by  the  District  of  Columbia,  if  the 
agency  involved  has  agreed  in  writing  to  have  its  protests 
decided  by  the  General  Accounting  Office. 
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(b)  All  of  the  provisions  of  these  Rid  Protest  Requla- 
tions  shall  apply  to  any  nonstatutory  protest  decided  by  the 
General  Accounting  Office  except  for  the  provisions  of 
S  21.'i(d)  pertaininq  to  entitlement  to  reasonable  costs  of 
filing  and  pursuing  the  protest,  including  attorney's  fees. 
Sections  3553(c)-  and  (d)  of  the  Competition  in  Contracting 
Act  of  1984,  Pub.  L.  98-369,  pertaininq  to  withholding  of 
award  and  suspension  of  contract  performance  shall  nc: 
apply. 
21.12  Request  for  reconsideration 

(a)  Reconsideration  of  a  decision  of  the  General 
Accounting  Office  may  be  requested  by  the  protester,  any 
interested  party  who  participated  in  the  protest,  and  any 
federal  agency  involved  in  the  protest.   The  General 
Accounting  Office  will  not  consider  any  request  for  recon- 
sideration which  does  not  contain  a  detailed  statement  of 
the  factual  and  legal  qrounds  upon  which  reversal  or  modifi- 
cation is  deemed  warranted,  specifying  any  errors  of  law 
made  or  information  not  previously  considered. 

(b)  Request  for  reconsideration  of  a  decision  of  the 
General  Accounting  Office  shall  be  filed,  with  copies  to  any 
federal  agency  and  interested  parties  who  participated  in 
the  protest,  not  later  than  10  days  after  the  basis  for 
reconsideration  is  known  or  should  have  been  known,  which- 
ever is  earlier.  ^he  term  "filed"  as  used  in  this  section 
means  receipt  in  the  General  Accounting  Office. 
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(c)  A  request  for  reconsideration  shall  be  subject  to 
those  bid  protest  procedures  consistent  with  the  need  for 
prompt  and  fair  resolution  of  the  matter.  The  filing  of  a 
request  for  reconsideration  will  not  invoice  S  3553(c)  or 
(d)  of  the  Competition  in  Contractinq  Act  of  1984,  Pub.  L. 
98-369  relating  to  the  withholding  of  award  and  the  suspen- 
sion of  contract  performance. 


Charles  A.  Bowsher 
Comptroller  General 
of  the  United  States 
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Attachment  II 

Billing  Code  1610-10 

Title  4  -  Accounts 

CHAPTER  I  -  GENERAL  ACCOUNTING  OFFICE 

Part  21  -  GENERAL  ACCOUNTING  OFFICE  -  BID  PROTEST 
REGULATIONS 

AGENCY:   General  Accounting  Office 

ACTION:   Proposed  rule. 

SUMMARY:   This  amendment  to  Part  21  of  title  4,  Code  of 

Federal  Regulations  implements  sections  3551-3556  of  title 

31,  United  States  Code  (as  added  by  section  2741  of  the 

Competition  in  Contracting  Act  of  1984  (Pub.  L.  98-369))  and 

establishes   regulations   for   the   consideration   of   bid 

protests  by  the  General  Accounting  Office. 

The   proposed   regulations   are   designed   to   insure 

compliance  by  both  the  General  Accounting  Office  and  the 

Federal  agencies  with  the  statutory  time  limits  for  the 

issuance  of  bid  protest  decisions.   The  proposed  regulations 

follow  the  statutorily  mandated  time  limits  for  reports  by 

federal  agencies  and  General  Accounting  Office  decisions  and 

also  provide  for  the  withholding  of  awards  or  the  suspension 

of  performance  of  contracts  once  a  protest  is  filed. 

DATES:   The  GAO  will  consider  comments  received  on  or  before 

October  17,  1984. 

ADDRESS:   Send  comments  to  U.S.  General  Accounting  Office, 

Office  of  General  Counsel,  441  G  Street,  N.W. ,  Washington, 

D.C.  20548. 
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FOR  FURTHER  INFORMATION  CONTACT;  Jeunes  W.  Vickers,  Senior 
Attorney,  General  Accounting  Office,  by  telephone  (202) 
275-6181. 

SUPPLEMENTARY  INFORMATION:  The  Competition  In  Contracting 
Act  of  1984,  Pub.  L.  98-369,  (the  Act)  provides  for  a 
procurement  protest  system  whereby  interested  parties  may 
protest  to  the  Comptroller  General  alleged  violations  of  a 
procurement  statute  or  regulation  with  respect  to  a 
procurement  or  proposed  procurement  by  a  federal  agency. 

The  major  changes  or  additions  to  the  current  General 
Accounting  Office  Bid  Protest  Procedures  (4  C.F.R.  part  21 
(1984))  Are   discussed  in  the  following  section  analysis. 

Section  21.0  contains  the  definitions  of  "interested 
party"  and  "federal  agency"  from  section  3551  of  the  Act  in 
addition  to  definitions  of  "contracting  agency"  and 
"contracting  activity."  The  definitions  of  "working  days" 
and  "adverse  agency  action"  are  the  same  as  in  the  current 
procedures. 

Section  21.1  includes  the  definition  of  "protest"  in 
section  3551  of  the  Act  and  provides  in  accordance  with 
section  3552  of  the  Act  that  GAO  will  not  decide  protests 
filed  initially  with  the  General  Services  Administration 
Board  of  Contract  Appeals.  This  section  also  sets  forth  the 
necessary  elements  of  a  protest  including  the  requirement 
for  a  certificate  of  service  showing  that  a  copy  of  the 
protest  has  been  served  on  the  contracting  agency. 
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Section  21.2  follows  the  basic  timeliness  rules  of  the 
current  procedures  and  also  contains  strict  procedural 
requirements  for  filing  a  protest. 

Section  21.3  follows  the  current  procedures  with  the 
addition  of  a  25-day  deadline  for  filing  the  agency  report, 
the  procedure  for  extending  the  deadline  and  a  description 
of  what  the  report  must  contain.  The  time  for  comments  on 
the  report  by  the  protester  has  been  shortened  to  7  days 
from  the  10  days  permitted  under  the  current  procedures. 
This  section  also  lists  examples  of  the  type  of  cases  which 
will,  be  dismissed  as  not  under  GAO's  jurisdiction  and 
provides  for  summary  dismissals.  Finally,  this  section 
implements  the  provision  of  section  3555  of  the  Act  that  the 
failure  of  any  party  to  comply  with  the  stated  time  limits 
may  result  in  the  matter  being  decided  without  consideration 
of  the  late  submission. 

Section  21.4  implements  sections  3553(c)(1)  and  (d)(1) 
of  the  Act  regarding  withholding  of  award  and  suspension  of 
contract  performance  following  the  filing  of  a  protest. 

Section  21.5  permits  interested  parties  to  request 
relevant  documents  from  the  agency  as  required  by  section 
3553(f)  of  the  Act. 

Section  21.6  maintains  our  current  bid  protest 
conference  mechanism  but  shortens  the  time  limits  and 
comment  procedures  reflecting  the  limited  time  under  the  Act 
tct  issue  decisions. 
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Section  21.7  provides  for  the  remedies  set  forth  in 
section  3554(b)(1)  of  the  Act  and  states  that  we  will 
declare  a  successful  protester  to  be  entitled  to  costs  only 
if  the  section  3554(b)(1)  remedies  are  not  feasible. 

Section  21.8  sets  forth  the  statutory  deadlines  for 
issuing  decisions  under  normal  and  express  option  procedures 
and  provides  for  extension  of  the  90-day  period  as  permitted 
by  section  3554(a)(1)  of  the  Act. 

Section  21.9  establishes  the  express  option  procedure 
required  by  section  3554(a)(2)  of  the  Act  and  incorporates 
the  10-day  deadline  for  agency  reports  in  section 
3553(b)(2)(c)  of  the  Act.  Streamlined  procedures  for 
hearing  these  protests  are  set  forth. 

Section  21.10  is  similar  to  our  current  procedures 
except  that  a  court  must  specifically  request  a  decision  and 
further  provides  for  change  of  all  deadlines  if  a  court  so 
orders. 

Section  21.11  follows  section  3554(d)  of  the  Act. 

Section  21.12  provides  that  GAO  will  continue  to  decide 
certain  protest  matters  which  it  has  traditionally 
considered,  namely,  protests  of  sales  by  federal  agencies, 
and  of  procurements  by  the  District  of  Columbia  and  by 
agencies  of  the  government  other  than  federal  agencies,  if 
they  agree.  GAO's  protest  function  has  for  over  60  years 
proved  to  be  a  useful  and  beneficial  dimension  in  the 
procurement/sales  practices  of  the  government.  This  section 
provides  for  a  continuation  of  those  benefits  in  situations 
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where  GAO's  experience  indicates  they  may  be  needed,  but  it 
omits  particular  features  of  section  2741(a)  of  the 
Competition  in  Contracting  Act  of  1984  which  have  not  by 
that  law  been  made  applicable  to  these  protests. 

Section  21.13  follows  our  current  procedures  regarding 
requests  for  reconsideration. 
List  of  Subjects  is  4  CPR  Part  21 

Administrative   practice   and   procedure r   Government 
contracts, 

part  21  -  Bid  Protest  Regulations 
Sec. 

21.0  Definitions. 

21.1  Piling  of  protest. 

21.2  Time  for  filing. 

21.3  Notice  of  protest,  submission  of  agency  report 
and  time  for  filing  comments  on  report. 

21.4  Withholding  of  award  and  suspension  of 
contract  performance. 

21.5  Furnishing  of  protest-related  information 
by  contracting  agencies. 

21.6  Conferences. 

21.7  Remedies. 

21.8  Time  for  decision  by  the  General  Accounting  Office. 

21.9  Express  Option. 

21.10  Effect  of  judicial  proceedings. 

21.11  Signing  and  distribution  of  decisions. 

21.12  Nonstatutory  protests. 

21.13  Request  for  reconsideration. 
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Authority:   Sections  3551-3556  of  title  31,  United  States 

Code. 

21.0  Definitions 

(a)  "Interested  party"  means  an  actual  or  prospective 
bidder  or  offeror  whose  direct  economic  interest  would  be 
affected  by  the  award  of  a  contract  or  by  the  failure  to 
award  a  contract. 

(b)  "Federal  agency"  means  any  executive  department  or 
independent  establishment  in  the  executive  branch,  including 
any  wholly  owned  government  corporation,  and  any  estab- 
lishment in  the  legislative  or  judicial  branch,  except  the 
Senate,  the  House  of  Representatives  and  the  Architect  of 
the  Capitol  and  any  activities  under  his  direction. 

(c)  "Contracting  agency"  means  a  federal  agency  which 
has  awarded  or  proposes  to  award  a  contract  under  a 
protested  procurement. 

(d)  "Contracting  activity"  means  that  part  of  a  con- 
tracting agency  directly  responsible  for  the  award  or 
proposed  award  of  a  contract  under  a  protested  procurement. 

(e)  All  "days"  referred  to  are  deemed  to  be  "working 
days"  of  the  federal  government  unless  otherwise  desig- 
nated. 

(f)  "Adverse  agency  action"  is  any  action  or  inaction 
on  the  part  of  a  contracting  agency  which  is  prejudicial  to 
the  position  taken  in  a  protest  filed  with  the  agency.   It 
may  include  but  is  not  limited  to:    a  decision  on  the 
merits  of  a  protest;  a  procurement  action  such  as  the  award 
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of  a  contract  or  the  rejection  of  a  bid  despite  the  pend- 
ency of  a  protest;  or  contracting  agency  acquiescence  in  and 
active   support   of   continued   and   substantial   contract 
performance . 
21.1  Filing  of  Protest 

(a)  An  interested  party  may  protest  to  the  General 
Accounting  Office  a  solicitation  issued  by  or  for  a  federal 
agency  for  the  procurement  of  property  or  services,  or  the 
proposed  award  or  the  award  of  such  a  contract.  A  party 
who  has  filed  a  protest  with  the  General  Services 
Administration  Board  of  Contract  Appeals  under  section 
Ill(h)  of  the  Federal  Property  and  Administrative  Services 
Act  of  1949  (40  O.S.C.  §  759(h))  with  respect  to  a 
procurement  or  proposed  procurement  of  automated  data 
processing  equipment  and  services  may  not  file  a  protest 
with  respect  to  that  procurement  with  the  General 
Accounting  Office. 

(b)  Protests  must  be  in  writing  and  addressed  as 
follows:  General  Counsel,  General  Accounting  Office, 
Washington,  D.C.  20548,  Attention:  Procurement  Law 
Control  Group. 

c)  A  protest  filed  with  the  General  Accounting  Office 
shall: 

(1)  include  the  name,  address  and  telephone 

number  of  the  protester, 

(2)  be  signed   by   the   protester  or   its' 
representative. 
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(3)  identify  the  contracting  activity  and  the 
solicitation  and/or  contract  number, 

(4)  set  forth  a  detailed  statement  of  the 
legal  and  factual  grounds  of  protest 
including  copies  of  relevant  documents, 

(5)  specifically  request  a  ruling  by  the 
Comptroller  General  of  the  United  States 
(Comptroller  General)  and 

(6)  state  the  form  of  relief  requested. 

A  copy  of  the  protest  (including  relevant  documents  not 
issued  by  the  contracting  agency)  shall  be  concurrently 
served  upon  the  contracting  agency  and  the  contracting 
activity.  The  protest  submissions  filed  with  the  General 
Accounting  Office  shall  be  accompanied  by  a  certificate  of 
such  service. 

(d)  No  formal  briefs  or  other  technical  forms  of 
pleading  or  motion  are  required.  Protest  submissions 
should  be  concise,  logically  arranged,  and  clearly  state 
legally  sufficient  grounds  of  protest. 

(e)  A  protest  filed  with  the  General  Accounting  Office 
may  be  dismissed  for  failure  to  comply  with  any  of  the 
requirements  of  this  section. 

21.2  Time  for  filing 

(a)(1)   Protests  based  upon  alleged  improprieties  in  a 

solicitation  which  are  apparent  prior  to  bid  opening  or  the 

closing  date  for  receipt  of  initial  proposals  shall  be 

.filed  prior  to  bid  opening  or  the  closing  date  for  receipt 
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of  Initial  proposals.  In  procurements  where  proposals  are 
requested,  alleged  improprieties  which  do  not  exist  in  the 
initial  solicitation  but  which  are  subsequently 
incorporated  into  the  solicitation  must  be  protested  not 
later  than  the  next  closing  date  for  receipt  of  proposals 
following  the  incorporation. 

(2)  In  cases  other  than  those  covered  in  paragraph 
(a)(1)  of  this  section,  protests  shall  be  filed  not  later 
than  10  days  after  the  basis  of  protest  is  known  or  should 
have  been  known,  whichever  is  earlier. 

(3)  If  a  protest  has  been  filed  initially  with  the 
contracting  agency,  any  subsequent  protest  to  the  General 
Accounting  Office  filed  within  10  days  of  formal  notifica- 
tion of  or  actual  or  constructive  knowledge  of  initial 
adverse  agency  action  will  be  considered,  provided  the 
initial  protest  to  the  agency  was  filed  in  accordance  with 
the  time  limits  prescribed  in  paragraph  (a)(1)  and  (a)(2) 
of  this  section,  unless  the  contracting  agency  imposes  a 
more  stringent  time  for  filing,  in  which  case  the  agency's 
time  for  filing  will  control.  In  cases  where  an  alleged 
impropriety  in  a  solicitation  is  timely  protested  to  a 
contracting  agency,  any  subsequent  protest  to  the  General 
Accounting  Office  must  be  filed  within  the  10-day  period 
provided  by  this  paragraph. 

(b)(1)  The  term  "filed"  regarding  protests  to  the 
General  Accounting  Office  means  receipt  of  the  protest  sub- 
mission in  the  Procurement  Law  Control  Group  of  the  General 


407 


Accounting  Office.  A  protest  will  not  be  considered  filed 
unless  it  includes  evidence  of  service  upon  the  contracting 
agency  and  the  contracting  activity  in  accordance  with 
paragraph  (b)(2)  of  this  section.  The  term  "filed"  regard- 
ing protests  to  the  contracting  agency  means  receipt  in  the 
contracting  agency. 

(2)  Service  upon  the  contracting  agency  and  the  con- 
tracting activity  shall  be  made  by  delivering  in  person  or 
by  commercial  mail  carrier  the  protest  submission  to 
both  locations  or  by  depositing  the  protest  submission 
properly  addressed  with  postage  prepaid,  in  the  United 
States  mail  (certified,  first  class,  or  overnight  mail 
only) .   Service  upon  a  party  is  accomplished  in  the  s£une 

manner. 

(3)  The  original  of  the  protest  submission  required 
to  be  served  shall  contain  a  certificate  of  service  signed 
by  the  protester  or  its  representative  stating  that  service 
has  been  made,  the  date  and  manner  of  service. 

(d)  The  Comptroller  General,  for  good  cause  shown,  or 
where  he  determines  that  a  protest  raises  issues  significant 
to  the  procurement  system,  may  consider  any  protest  which  is 
not  filed  timely. 

21.3  Notice  of  protest,  submission  of  agency  report 
and  time  for  filing  of  comments  on  report 

(a)  The  General  Accounting  Office  shall  notify  the 
contracting  agency  within  1  day  of  the  filing  of  a  protest. 
The  contracting  agency  shall  immediately  give  notice  of  the 
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protest  to  the  contractor  if  award  has  been  made  or,  if  no 
award  has  been  made,  to  all  bidders  or  offerors  who  appear 
to  have  a  substantial  and  reasonable  prospect  of  receiving 
an  award  if  the  protest  is  denied.  The  contracting  agency 
shall  furnish  copies  of  the  protest  submissions  to  such 
parties  with  instructions  to  communicate  further  directly 
with  the  General  Accounting  Office.  Copies  of  any  such 
communications  shall  be  furnished  to  the  contracting 
agency. 

(b)  Material  submitted  by  a  protester  will  not  be 
withheld  from  any  interested  party  outside  the  government  or 
from  any  federal  agency  which  may  be  involved  in  the  protest 
except  to  the  extent  that  the  withholding  of  information  is 
permitted  or  required  by  law  or  regulation.  If  the 
protester  considers  that  the  protest  contains  material  which 
should  be  withheld,  a  statement  advising  of  this  fact  must 
be  affixed  to  the  front  page  of  the  protest  submission  and 
the  allegedly  protected  information  must  be  so  identified 
wherever  it  appears. 

(c)  The  contracting  agency  shall  file  a  complete  report 
on  the  protest  with  the  General  Accounting  Office  within  25 
days  from  the  date  of  receipt  of  notice  of  the  protest  from 
the  General  Accounting  Office.  The  contracting  agency  shall 
simultaneously  serve  the  report  upon  the  protester  and 
interested  parties  who  have  responded  to  the  notice  given 
under  paragraph  (a)  of  this  section.  The  report  shall 
contain   copies   of:   the   protest,   the   bid   or  proposal 
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submitted  by  the  protester  and  of  the  bid  or  proposal  of  the 
firm  which  is  being  considered  for  award,  or  whose  bid  or 
proposal  is  being  protested,  the  solicitation,  including  the 
specifications  or  portions  relevant  to  the  protest,  the 
abstract  of  bids  or  offers  or  relevant  portions,  any  other 
documents  that  are  relevant  to  the  protest,  and  the 
contracting  officer's  statement  setting  forth  findings, 
actions,  recommendations  and  any  additional  evidence  or 
information  deemed  necessary  in  determining  the  validity  of 
the  protest.  The  statement  shall  be  fully  responsive  to  all 
allegations  of  the  protest  which  the  agency  contests.  The 
copy  of  the  report  filed  with  the  General  Accounting  Office 
shall  also  include  a  certificate  of  service  signed  by  an 
agency  representative  stating  that  service  has  been  made, 
the  date  and  manner  of  service.  Service  upon  the  protester 
and  interested  parties  shall  be  made  in  the  same  manner  as 
service  upon  the  contracting  agency  and  contracting  activity 
provided  for  in  §  21.2(b)(2). 

(d)  The  contracting  agency  may  request,  in  writing, 
an  extension  of  the  25-day  report  submission  time  period. 
The  request  shall  set  forth  the  reasons  for  which  the 
extension  is  needed.  The  Comptroller  General  will 
determine,  in  writing,  whether  the  specific  circumstances 
of  the  protest  require  a  period  longer  than  25  days  for  the 
submission  of  the  report  and,  if  so,  will  set  a  new  date 
for  the  submission  of  the  report.  Extensions  are  to  be 
considered  exceptional  and  will  be  granted  sparingly.   The 
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agency  should  make  its  request  for  an  extension  as  promptly 
as  possible  to  permit  it  to  timely  submit  a  report  should 
the  Comptroller  General  deny  the  request. 

(e)  Comments  on  the  agency  report  shall  be  filed  with 
the  General  Accounting  Office  within  7  days  after  receipt  of 
the  report,  with  a  copy  served  on  the  contracting  agency  and 
other  participating  interested  parties.  Failure  of  the 
protester  to  file  comments,  or  to  file  a  statement  that  it 
does  not  intend  to  file  comments  but  desires  a  decision  on 
the  basis  of  the  existing  record,  or  to  request  an  extension 
under  this  section  within  the  7-day  period  will  result  in 
dismissal  of  the  protest.  The  Comptroller  General  upon  a 
showing  that  the  specific  circumstances  of  the  protest 
require  a  period  longer  than  7  days  for  the  submission  of 
comments  on  the  agency  report,  may  set  a  new  date  for  the 
submission  of  such  comments.  Extensions  are  to  be 
considered  exceptional  and  will  be  granted  sparingly. 

(f)  Notwithstanding  any  other  provision  of  this 
section,  when  on  its  face  a  protest  does  not  state  a  valid 
basis  for  protest  or  is  untimely  (unless  the  protest  is  to 
be  considered  pursuant  to  S  21.2(d))  the  Comptroller  General 
will  summarily  dismiss  the  protest  without  requiring  the 
submission  of  an  agency  report.  When  the  propriety  of  a 
dismissal  becomes  clear  only  after  information  is  provided 
by  the  contracting  agency  or  is  otherwise  obtained  by  the 
General  Accounting  Office,  the  Comptroller  General  shall 
dismiss  the  protest  at  that  time.    If  the  Comptroller 
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General  has  dismissed  the  protest,  he  will  notify  the 
contracting  agency  that  a  report  need  not  be  submitted. 
Among  the  protests  which  may  be  dismissed  without 
consideration  of   the   merits   are   those   concerning   the 

following: 

(1)  Contract  Administration.  The  administration  of  an 
existing  contract  is  within  the  discretion  of  the  contract- 
ing agency.  Disputes  between  a  contractor  and  the  agency 
are  resolved  pursuant  to  the  disputes__  clause  of  the 
contract  and  the  Contract  Disputes  Act  of  1978.  41  C.S.C. 
S  601-13. 

(2)  small  Business  Size  Standards,  Challenges  of 
established  size  standards  or  the  size  status  of  particular 
firms  are  for  review  solely  by  the  Small  Business 
Administration.   15  U.S.C.  S  637(b)(6). 

(3)  Negative  Determination  of  Responsibility  of  a 
Smetll  Business  Concern.  The  Small  Business  Administration, 
under  its  certificate  of  competency  program,  makes  final 
dispositions  of  contracting  officer  determinations  that  a 
small  business   firm   is   not   responsible   to   perform  a 

•contract.   15  U.S.C.  S  637(b)(7)(A). 

(4)  Set-Asides  and  Awards  Under  Section  8(a)  of  the 
Small  Business  Act.  Since  contracts  are  let  under  section 
8(a)  of  the  Small  Business  Act  to  the  Small  Business 
Administration  at  the  contracting  officer's  discretion  and 
on  such  terms  as  agreed  upon  by  the  procuring  agency  and 
the  Small  Business  Administration,  the  decision  to  effect  a 
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procurement  under  the  8(a)  program  and  the  award  of  an  8(a) 
subcontract  are  not  subject  to  review  absent  a  showing  of 
possible .  fraud  or  bad  faith  or  that  regulations  were 
violated.   15  U.S.C.  §  637(a). 

(5)  Affirmative  Determination  of  Responsibility. 
Because  a  determination  that  a  bidder  or  offeror  is  capable 
of  performing  a  contract  is  based  in  large  measure  on  sub- 
jective judgments  which  generally  are  not  readily  suscep- 
tible of  reasoned  review,  an  affirmative  determination  of 
responsibility  will  not  be  reviewed,  absent  a  showing  that 
such  determination  was  made  fraudulently  or  in  bad  faith  or 
that  definitive  responsibility  criteria  in  the  solicitation 
were  not  met. 

(6)  Procurement  Protested  to  the  General  Services 
Administration  Board  of  Contract  Appeals.  Interested 
parties  may  protest  a  procurement  or  proposed  procurement  of 
automated  data  processing  equipment  and  services  to  the 
General  Services  Administration  Board  of  Contract  Appeals. 
Once  a  particular  procurement  or  proposed  procurement  is 
protested  to  the  Board,  the  matter  may  not  be  the  subject  of 
a  protest  to  the  General  Accounting  Office.  40  U.S.C. 
S  759(h),  as  amended  by  section  2713  of  the  Competition  In 
Contracting  Act  of  1984,  Pub.  L.  98-369. 

(7)  Protests  not  filed  either  in  the  General  Account- 
ing Office  or  the  contracting  agency  within  the  time  limits 
set  forth  in  S  21.2. 
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(8)  Procurements  by  agencies  other  than  federal 
agencies  as  Defined  by  Section  3  of  the  Federal  Property 
and  Administration  Services  Act  of  1979,  40  O.S.C.  S  472. 
Protest  of  procurements  or  proposed  procurements  by  such 
agencies  (e.g.,  U.S.  Postal  Service,  Federal  Deposit 
Insurance  Corporation)  are  beyond  the  General  Accounting 
Office  bid  protest  jurisdiction  as  established  in  section 
2741  of  the  Competition  In  Contracting  Act  of  1984,  Pub. 
L.  98-369. 

(9)  Nonappropriated  Fund  Activities.  The  General 
Accounting  Office  has  no  authority  under  section  2741  of  the 
Competition  In  Contracting  Act  of  1984,  Pub.  L.  98-369  to 
consider  protests  that  do  not  involve  the  expenditure  of 
appropriated  funds. 

(10)  Walsh-Healey  Public  Contracts  Act.  Challenges  of 
the  legal  status  of  a  firm  as  a  regular  dealer  or 
manufacturer  within  the  meaning  of  the  Walsh-Healey  Act  is 
for  determination  solely  by  the  procuring  agency,  the  Small 
Business  Administration  (if  a  small  business  is  involved) 
and  the  Secretary  of  Labor.   41  O.S.C.  §  35-45. 

(11)  Judicial  Proceedings.  The  General  Accounting 
Office  will  not  consider  protests  where  the  matter  involved 
is  the  subject  of  litigation  before  a  court  of  competent 
jurisdiction  or  has  been  decided  on  the  merits  by  such  a 
court,  unless  the  court  requests  a  decision  by  the  General 
Accounting  Office. 
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(g)  A  protest  decision  may  not  be  delayed  by  the 
failure  of  a  party  to  file  a  submission  within  the  specified 
time  limits.  Consequently,  the  failure  of  any  party  or 
contracting  agency  to  comply  with  the  prescribed  time  limits 
may  result  in  resolution  of  the  protest  without 
consideration  of  the  untimely  submission. 

21.4  Withholding  of  award  and  suspension  of 
contract  performance 

(a)  When  the  contracting  agency  receives  notice  of  a 
protest  from  the  General  Accounting  Office  -pri-or  to  award  of 
a  contract  it  may  not  award  a  contract,  including  an  order 
under  a  Federal  Supply  Schedule  contract  or  a  basic  ordering 
agreement,  under  the  protested  procurement  while  the  protest 
is  pending  unless  the  head  of  the  procuring  activity 
responsible  for  award  of  the  contract  determines  in  writing 
and  reports  to  the  General  Accounting  Office  that  urgent  and 
compelling  circumstances  significantly  affecting  interests 
of  the  United  States  will  not  permit  waiting  for  the  General 
Accounting  Office  decision.  This  finding  may  be  made  only 
if  the  award  is  otherwise  likely  to  occur  within  30  calendar 
days.   See  section  3553(c)  of  the  Competition  In  Contracting 

Act  of  1984,  Pub.  L.  98-369. 

(b)  When  the  contracting  agency  receives  notice  of  a 
protest  from  the  General  Accounting  Office  after  award  of  a 
contract,  but  within  10  days  of  the  date  of  contract  award, 
it  shall  immediately  direct  the  contractor  to  cease  contract 
performance  and  to  suspend  related  activities  that  may 
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result  In  additional  obligations  being  incurred  by  the 
government  under  that  contract  while  the  protest  is  pend- 
ing. The  head  of  the  procuring  activity  responsible  for 
award  of  the  contract  may  authorize  contract  performance 
notwithstanding  the  pending  protest  if  he  determines  in 
writing  and  reports  to  the  General  Accounting  Office  that  : 

(1)'  performance  of  the  contract  is  in  the 
government's  best  interest,  or 

(2)    urgent    and    compelling    circumstances 

significantly  affecting   interests  of   the  United  States 

will   not   permit   waiting   for   the   General   Accounting 

Office's  decision.   See  section  3553(d)  of  the  Competition 

In  Contracting  Act  of  19a4,  Pub.  L.  98-369. 

21.5  Furnishing  of  protest-related  information  by 
contracting  agencies. 

Upon  request  by  an  interested  party  the  contracting 
agency  shall  provide,  to  that  party,  within  5  days  of 
receipt  of  the  request,  any  document  relevant  to  the 
protested  procurement  (including  the  report  required  by 
$  21.3(c))  that  the  party  is  entitled  by  law  or  regulation 
to  receive. 
21*6  Conference 

(a)  A  conference  on  the  merits  of  the  protest  may,  at 
the  sole  discretion  of  the  General  Accounting,  be  held  at 
the  request  of  the  protester,  interested  parties  who  have 
responded  to  the  notice  given  under  S  21.3(a),  or  the 
contracting  agency.    Requests  for  a  conference  should  be 
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made   at   the   earliest   possible   time   in   the   protest 
proceeding. 

(b)  Conferences  will  be  held  on  a  date  set  by  the 
General  Accounting  Office  no  later  than  5  days  after 
receipt  by  the  protester  and  interested  parties  of  the 
agency  report.  All  such  interested  parties  shall  be 
invited  to  attend.  Ordinarily,  only  one  conference  will  be 
held  on  a  bid  protest. 

(c)  If  a  conference  is  held,  no  separate  comments  under 
S  21.3(e)  will  be  considered.  The  protester,  all  interested 
parties  and  the  contracting  agency  shall  file  comments  on 
the  conference  and  report  as  appropriate  with  the  General 
Accounting  Office,  with  service  on  the  other  parties,  within 
5  days  of  the  date  on  which  the  conference  was  held. 

(d)  The  General  Accounting  Office  may  request  that  a 
conference  be  held  if  at  any  time  during  the  protest 
proceeding  it  decides  that  such  a  conference  is  needed  to 
clarify  material  issues.  If  such  a  conference  is  held,  the 
General  Accounting  Office  shall  make  such  adjustments  in  the 
submission  deadlines  as  it  determines  to  be  fair  to  all 
parties, 

(e)  Failure  of  the  protester  to  file  comments,  or  to 
file  a  statement  that  it  does  not  intend  to  file  comments 
but  desires  a  decision  on  the  basis  of  the  existing  record, 
or  to  request  an  extension  under  this  section  within  the 
5-day  period  set  forth  in  paragraph  (c)  of  this  section 
will  result  in  dismissal  of  the  protest.    The  General 
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Accounting  Office  may  set  a  new  date  for  the  submission  of 
comments  under  the  circumstances  set  forth  in  S  21.3(e). 
21.7  Remedies 

(a)  If  the  Comptroller  General  determines  that  a 
solicitation,  proposed  award,  or  award  does  not  comply  with 
statute  or  regulation,  the  Comptroller  General  shall 
recommend  that  ■  the  contracting  agency  implement  any 
combination  of  the  following  remedies  which  the  Comptroller 
General  deems  appropriate  under  the  circumstances: 

(1)  refrain  from  exercising  options  under 
the  contract; 

(2)  terminate  the  contract; 

(3)  recompete  the  contract; 

(4)  issue  a  new  solicitation; 

(5)  award  a  contract  consistent  with 
statute  and  regulation;  or 

(6)  such  other  recommendations  as  the 
Comptroller  General  determines 
necessary  to  promote  compliance. 

(b)  In  determining  the  appropriate  recommendation,  the 
Comptroller  General,  shall,  except  as  specified  in  paragraph 
(c)  of  this  section,  consider  all  the  circumstances 
surrounding  the  procurement  or  proposed  procurement 
including,  but  not  limited  to,  the  seriousness  of  the 
procurement  deficiency,  the  degree  of  prejudice  to  other 
interested  parties  or  to  the  integrity  of  the  competitive 
procurement  system,  the  good  faith  of  the  parties,  the 
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extent  of  performance,  cost  to  the  government,  the  urgency 
of  the  procurement  and  the  impact  of  the  recommendation  on 
the  contracting  agency's  mission. 

(c)  If  the  head  of  the  procuring  activity  makes  the 
finding  referred  to  in  §  21.4(b)(1)  that  performance  of  the 
contract  notwithstanding  a  pending  protest  is  in  the 
government's  best  interest,  the  Comptroller  General  shall 
make  its  recommendation  under  paragraph  (a)  of  this  section 
without  regard  to  any  cost  or  disruption  from  terminating, 
recompeting  or  reawarding  the  contract. 

(d)  If  the  Comptroller  General  determines  that  a 
solicitation,  proposed  award,  or  award  does  not  comply  with 
statute  or  regulation  it  may  declare  the  protester  to  be 

entitled  to  the  costs  of: 

(1)  filing  and  pursuing  the  protest, 
including  reasonable  attorney's 
fees;  and 
(2)  bid  and  proposal  preparation. 

(e)  Ordinarily,  the  Comptroller  General  will  allow  the 
recovery  of  costs  under  paragraph  (d)  of  this  section  only 
if  it  is  not  feasible  to  recommend  any  of  the  remedies 
listed  in  paragraphs  (a)(2)-(5)  of  this  section. 

(f)  If  the  Comptroller  General  decides  that  the 
protester  is  entitled  to  the  recovery  of  such  costs,  the 
protester  and  the  contracting  agency  shall  attempt  to  reach 
agreement  on  the  amount  of  the  costs.  If  the  protester  and 
the  contracting  agency  cannot  reach  agreement  within  a 
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reasonable  time,  the  Comptroller  General  will  determine  the 

amount. 

21.8  Time  for  decision  by  the  General  Accounting  Office 

(a)  The  General  Accounting  Office  shall  issue  a 
decision  on  a  protest  within  90  days  from  the  date  the 
protest  is  filed  with  it. 

(b)  In  those  protests  for  which  the  General  Accounting 
Office  invokes  the  express  option  under  S  21. 11,  the 
General  Accounting  Office  shall  issue  a  decision  within  45 
calendar  days  from  the  date  the  protest  is  filed  with  it. 

(c)  The  General  Accounting  Office  may  extend  the 
deadlines  in  paragraph  (a)  of  this  section  on  a  case-by-case 
basis  by  stating  in  writing  the  reasons  '  that  the  specific 
circumstances  of  the  protest  require  a  longer  period.  Such 
extensions  are  regarded  as  exceptional,  and  are  to  be  used 
in  unique  circumstances  only. 

21.9  Express  option 

(a)  At  the  request  of  the  protester,  the  contracting 
agency  or  an  interested  party  for  an  expeditious  decision, 
the  Comptroller  General  will  consider  the  feasibility  of 
using  an  express  option. 

(b)  The  express  option  will  be  invoked  solely  at  the 
discretion  of  the  Comptroller  General  only  in  those  cases 
suitable  for  resolution  within  45  calendar  days. 
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(c)  Requests  for  the  express  option  must  be  in  writing 
and  received  in  the  General  Accounting  Office  no  later  than 
3  days  after  the  protest  is  filed.  The  Comptroller  General 
will  determine  within  2  days  of  receipt  of  the  request 
whether  to  invoke  the  express  option  and  will  notify  the 
contracting  agency,  protester  and  interested  parties  who 
have  responded  to  the  notice  under  S  21.3(a). 

(d)  When  the  express  option  is  used  the  filing 
deadlines  in  S    21.3  and  the  provisions  of  S  21.6  shall  not 

apply  and: 

(1)  The  contracting  agency  shall  file  a  complete 
report  with  the  Procurement  Law  Control  Group  of  the 
General  Accounting  Office  on  the  protest  within  10  days 
from  the  date  it  receives  notice  from  the  General 
Accounting  Office  that  the  express  option  will  be  used, 
with  service  upon  the  protester  and  interested  parties  who 
have  responded  to  the  notice  under  S  21.3(a). 

(2)  Comments  on  the  agency  report  shall  be  filed  with 
the  General  Accounting  Office  within  5  days  after  receipt  of 
the  report  with  a  copy  served  on  the  contracting  agency  and 
other  participating  interested  parties. 

(3)  The  General  Accounting  Office  may  arrange  a 
conference  to  ascertain  and  clarify  the  material  issues  at 
any  time  deemed  appropriate  during  the  protest  proceeding. 

(4)  The  General  Accounting  Office  shall  issue  its 
decision  within  45  calendar  days  from  the  date  the  protest 
is  filed  with  it. 
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21.10  Effect  of  judicial  proceedings 

(a)  The  comptroller  General  will  dismiss  any  protest 
where  the  matter  involved  is  the  subject  of  litigation 
before  a  court  of  competent  jurisdiction  or  has  been  decided 
on  the  merits  by  such  a  court. 

(b)  Paragraph  (a)  of  this  section  shall  not  apply  where 
the  court  requests  a  decision  by  the  General  Accounting 

Office. 

(c)  Where  the  court  requests  a  decision  by  the  General 

Accounting  Office,  the  times  for  filing  the  agency  report 
(S21.3(c)),  filing  comments  on  the  report  (S  21.3(e)), 
holding  a  conference  and  filing  comments  (S  21.6),  and 
issuing  a  decision  (S  21.8)  may  be  changed  if  the  court  so 

orders. 

21.11  Signing  and  distribution  of  decisions 

Each  bid  protest  decision  shall  be  signed  by  the 
Comptroller  General  or  a  designee  for  that  purpose.  A  copy 
of  the  decision  shall  be  made  available  to  all  participating 
interested  parties,  the  •  protester,  the  head  of  the 
contracting  activity  responsible  for'  the  protested 
procurement,  the  senior  procurement  executive  of  each 
federal  agency  involved,  and  any  member  of  the  public. 

21.12  Nonstatutory  protests 

(a)  The  General  Accounting  Office  may  consider  protests 
concerning  sales  by  a  federal  agency  or  procurements  by 
agencies  of  the  government  other  than  federal  agencies  as 
defined  in  S  21.0(b)  or  by  the  District  of  Columbia,  if  they 
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agree   to  have  their  protests  decided  by  the  General 
Accounting  Office. 

(b)  All  of  the  provisions  of  these  Bid  Protest 
Regulations  shall  apply  to  any  nonstatutory  protest  decided 
by  the  Comptroller  General,  except  for  the  provisions  of 
section  21.4  pertaining  to  withholding  of  award  and 
suspension  of  contract  performance,  and  except  for  the 
provision  of  section  21.7(d)  pertaining  to  entitlement  to 
attorney's  fees. 
21.13  Request  for  reconsideration 

(a)  Reconsideration  of  a  decision  of  the  General 
Accounting  Office  may  be  requested  by  the  protester,  any 
interested  party  who  participated  in  the  protest,  and  any 
federal  agency  involved  in  the  protest*  The  General 
Accounting  Office  will  not  consider  any  request  for 
reconsideration  which  does  not  contain  a  detailed  statement 
of .  the  factual  and  legal  grounds  upon  which  reversal  or 
modification  is  deemed  warranted,  specifying  any  errors  of 
law  made  or  information  not  previously  considered  which  was 
not  available  to  the  party  during  the  '  pendency  of  the 
protest. 

(b)  Request  for  reconsideration  of  a  decision  of  the 
General  Accounting  Office  shall  be  filed,  with  copies  to  any 
federal  agency  and  interested  parties  who  participated  in 
the  protest,  not  later  than  10  days  after  the  basis  for 
reconsideration  is  known  or  should  have  been  known, 
whichever  is  earlier.  The  term  "filed"  as  used  in  this 
section  means  receipt  in  the  General  Accounting  Office. 
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(c)  A  request  for  reconsideration  shall  be  subject  to 
those  bid  protest  procedures  consistent  with  the  need  for 
prompt  and  fair  resolution  of  the  matter. 


Charles  A.  Bow«ier 


f  Comptroller  General 
of  the  United  States 
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GENERAL  ACCOUNTING  OFFICE 
4  CFR  Part  21 

Bid  Protest  Procedures 

AOENCv:  General  Accounting  OfTice. 

ACTIOm;  Final  rule. . 

summary:  This  amendment  to  Part  Zl  of 
UUe  4.  Code  of  Federal  Regulations,  will 
fofinally  establish  an  express  option 
procedure  to  expedite  the  development 
and  resolution  of  bid  protests  where 
deemed  appropriate  by  the  General 
Accounting  Office.  Experience  gamed 
nnder  the  current  Procedures  indicates 
that  some  bid  protests  can  be  handled 
more  effectively  if  accelerated 
procedures  are  used.  This  an:endment 
also  will  formalize  the  existing  practices 
of  (1)  requiring  a  protester  to  conunent 
on  an  agency  report  or  otherwise 
express  interest  in  a  General  Accounting 
OOice  decision,  within  10  days  of  the 
protester's  receipt  of  the  report  and  (2) 
loounarily  denying  or  dismissing 
protests  in  appropriate  cases.  This 
amendment  also  will  eliminate  an 
ambiguity  concerning  the  requirement 
for  filing  a  protest  timely.  This 
•mendxneni  will  increase  the 
effectiveness  of  the  bid  protest  process. 
efFCCnVE  date;  February  16. 1933. 
row  FURTHER  INFORMATION  CONTACT: 

John  M.  Melody.  U.S.  General 
Accounting  Office.  Office  of  General 
Counsel.  Room  ror-lA.  -141  G  Street  NVV.. 
Washington.  D.  C.  2)5-18.  (202)  rS-M7a. 
SUPPLEMENTARY  INFOR.MATION:  The 

General  Accountir.ji  Office  has 
established  detailed  procedures  for  the 
consideration  of  bid  protests  at  4  CFR 
Part  21.  These  revisions  are  designed  to 
afford  interested  parties  to  protests  an 
opportunity  lo  comment  on  the  matter 
Mrhile  at  Ihe  same  lime  assuring  that 
ptotesti  will  be  resolved  more  quicxly 
•ad  effectively  through  accelerated 


procedures.  The  express  option  under 
new  i  21.11  explicitly  provides  for  such 
accelerated  procedures.  The  revision  to 
I  21.2  clanfies  application  ol  Ihe 
timeliness  requirement  for  filing  protests 
regarding  solicitation  impropnet.es.  in 
accordance  with  the  decision  reported 
at  58  Comp.  Gen.  750  (1979),  79-2  CPD 
159. 

The  express  option  will  be  invoked 
only  when  deemed  appropriate  by  the 
General  Accounting  Office.  Generally, 
the  express  option  will  be  appropnate 
where,  in  the  view  of  the  General 
Accounting  Ofllce.  the  protest  can  be 
e0ectively  resolved  only  if  the  protest 
record  is  developed  more  quicldy  than 
In  the  time  provided  under  the  current 
procedures.  V\'here  the  General 
Accounting  Office  invokes  the  express 
option  it  will  arrange  conferences  or 
conference  calls  with  the  parties  to 
pinpoint  vital  issues  and  to  establish 
mutually  agreeable  deadlines  for  the 
filing  of  submissions,  including  the 
agency's-administrative  report  and  any 
comments  by  the  protester  and 
interested  parties. 

The  General  Accounting  Office 
currently  requires  protesters  to  file 
comments  on  the  agency's  report  or 
otherwise  express  interest  in  a  pretest 
decision  with  in  10  days  of  receiving  the 
report  for  the  purpose  of  compelling 
prctesters  to  decide  in  a  tiir.ely  manner 
whether  or  not  to  continue  their 
protests.  If  there  were  no  such  time 
constraint  and  protesters  were  able  to 
express  continuing  interest  at  iny  time, 
the  subject  procurement  often  would  be 
unnecessarily  disrupted.  Incorporating 
this  requirement  in  the  Procedures  under 
i  21.3(d)  will  make  protesters  fully 
aware  of  their  responsibilities  in 
pursuing  a  protest  Protests  are  denied 
summarily  or  dismissed  wherever  it  is 
clear  on  the  face  of  the  protest  that  it  is 
without  merit  or  concerns  a  matter  not 
appropriate  for  review  by  the  General 
Accounting  Office.  The  exa.mplcs  set 
forth  in  new-j  21.3(5)  ^'^  intended  to  aid 
potential  protesiers  in  oelermining  m 
advance  whether  the  General 
Accounting  Oftlce  is  the  appropriate 
forum  for  their  complaint 

Section  21.2  (a)  provides  that  a  protest 
filed  with  the  General  Accouniir.i;  Oliice 
after  a  timely  protest  has  been  tiled 
initially  with  the  contracting  acency  will 
be  considered  only  if  filed  wiin  the 
General  Accountins;  OiCice  iviihin  10 
dayi  of  the  protester's  learning  of 


adverse  agency  action  on  the  protest 
lodged  with  the  agency.  Section 
21.2(b)(1)  provides  ihal  the  General 
Accounting  Office  will  consider  a 
protest  alleging  an  impropriety  in  a 
soUcitalion  apparent  pnor  to  bid 
opening  or  the  closing  date  for  receipt  of 
proposals  if  the  protest  is  filed  prior  to 
the  bid  opening  or  closing  time.  In  cases 
where  a  protester  learr.s  of  adverse 
agency  action  on  such  a  protest  more 
than  10  days  pnor  to  Ihe  bid  opening  or 
closing  dale,  the  General  .Accounting 
Office  intends  the  rule  of  §  21.2(a)  to 
apply.  The  addition  to  $  21.2  is  to  make 
clear  that  §  21.2(a)  appfies. 

List  of  Subjects  is  4  CFK  Part  21 

Administrative  practice  and 
procedures.  Government  contracts. 

PART  21— (AMENDED! 

Accordingly.  4  CFR  Part  21  is 
amended  as  follows: 

l.The  authority  citation  for  Part  21 
reads  as  follows: 

Authority:  Sec.  311.  42  Stal.  2S.  as 
•mended  (31  U.SC.  531.  Interpret  or  apply 
•ec  30S.  42  Slat.  24  ;31  LISC  71):  sec  304.  42 
Stat  24.  as  amended  (31  lf.S.C.  74). 

2.  The  table  of  contents  for  Part  21  is 
amended  as  follows: 


2U  Notice  of  protest,  submission  of  agency 
report  and  requirement  for  filing 
response  to  report 

21.11  Express  option. 

3.  The  last  sentence  cf  paragraph  (a) 
of  J  21.2  is  revised  to  read  as  follows: 

}  21.2    Time  for  filing. 

(a)  *  *  *  In  any  case,  a  protest  will 
be  considered  if  filed  ini!ia,.'y  with  the 
General  Accounting  Office  w;tr.:n  L^-.e 
lime  limits  presented  in  paragraph  (b). 

4.  Add  a  new  sentence  at  the  end  of 
e.^cisting  paragraph  (bj(l)  of  §  21.2  as 
follows: 


(b)  (1)  '  *  *  Ln  cases  where  an 
alleged  impropneiy  in  a  solicitation  is 
timely  protested  10  an  as.ir.cy  as 
provided  for  in  paravrap.i  (.i).  any 
subsequent  protest  to  the  Ci.T.erai 
Accounting  Office  must  be  I'lltd  within 
the  10-day  period  provided  by  paragraph 
(a). 
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5.  Section  Zl.J  <>  imend^d  by  revising 
Um  heading  to  read  I5  {ollows: 

I  at  J  Notlct  o(  promt,  •ubmljsloo  e( 
agency  rtpol  and  requirtment  lor  tiling 
leepetiM  to  ripon 

6.  Revise  paragraph  (d)  of  I  21.3  to 
read  at  rollowi: 

(d)  Comments  on  the  agency  report,  or 
a  ftalement  thai  the  protester  does  not 
(nlend  to  file  comments  but  desires  a 
decision  on  the  bas;s  of  (he  e\:sting. 
tecord.  (hail  be  f.led  with  the  Oihce  of 
General  Counsel  withm  10  days  aiier 
receipt  of  the  report,  wiih  a  copy  to  the 
agency  office  which  furnished  the  report 
and  to  other  interested  parties.  The 
(ailure  of  a  protester  to  either  Hie 
comments  or  otherwise  indicate  witbm 
Iha  10-day  period  any  interest  in 
ncciving  a  decision  shall  result  in 
dismissal  of  the  protest. 

7.  Paragraph  (e)  of  5  21-3  is 
tedesignateii  paragraph  (fl  and  a  new 
paragraph  (e)  is  added  to  read  as 
loUows: 

(a)  Any  rebuttal  to  comments  on  the 
agenc}-  report  a  protester  or  interested 
parties  may  care  to  make  sha.l  be  Tiled 
with  the  Office  of  Ctneral  Cox-.sel. 
General  Accou.nting  OiTice,  within  5 
days  after  receipt  of  the  comments  to 
which  rebuttal  is  directed,  -.vith  a  copy 
to  the  agency  of  nee  which  furnished  the 
report  the  protester  and  interested 
parties,  as  the  case  m^y  be.  Linsolictted 
agency  rebuttals  snail  be  considered  :f 
filed  v«thin5da>3  after  receipt  of  the 
comments  to  which  rebuttal  is  directed. 

S.  A  new  paragraph  (g)  is  added  to 
i  21J  reading  as  follows: 

(g)  Notwithstanding  any  o'Jier 
proTision  of  this  §  21.3.  when  on  its  face 
a  protest  is  clearly  without  legal  .-nerit  or 
la  not  reviewable  by  the  General 
Aecounti.ng  Office  ur.der  these 
Piocadures.  the  protest  shall  be 
summarily  denied  or  dismissed  without 
a  report  fro.m  the  agency.  When  the 
propriety  of  dismissal  becomes  clear 
only  after  information  is  provided  by  the 
agency  or  is  otherwise  obtained  by  the 
Office  of  Ce.-.cril  Counsel.  Uhe  protest 
shall  be  dismissed  at  that  time.  .Among 
the  protests  which  may  be  dismissed 
without  consideration  of  Lhe  merits  of 
the  protests  are  those  concerning  the 
Ibilowing: 

(1)  Cortnct  Administration.  The 
administration  of  an  on-yoing  contract  is 
within  the  discretion  of  the  contracting 
agency.  Disputes  between  a  contractor 
and  the  agency  are  resolved  pursuant  to 


the  disputes  ciajse  of  the  contract  and 
the  Conlract  Disputes  Act  of  li<'8.  41 
U.S.C.  601-13  (Supp.  IV  lono). 

(;)  5mo//  Sjsincsi  Size  StarJards. 
Challenges  of  established  size  standards 
or  the  size  status  of  particular  firms  are 
for  review  solely  by  the  Smai!  Business 
Administration.  15  U.SC  037(61(6). 

(a)  Stgative  Deter.Tiinclwn  of 
Responsibi!:ty  of  a  Sir.alt  Business 
Concern.  The  Small  Business 
Administration,  under  its  certificate  of 
competency  program,  makes  final 
dispositions  of  contracting  ofi"icer 
determinalio.is  that  a  small  business 
firm  is  not  responsible  to  perform  a 
contract  15  U.S.C.  637(b)(7)(A)  (Supp.  IV 
1980). 

(4)  Affirmative  Determination  of 
Responsibility.  Because  a  determinatioa 
that  a  bidder  or  offeror  is  capable  of 
performmg  a  contract  is  based  in  large 
measure  on  subjective  ludgments  which 
generally  are  not  readiiy  susceptible  of 
reasoned  review,  an  affirmative 
determination  of  responsibility  will  not 
be  reviewed  absent  a  showing  that  such 
determination  was  made  frauduleoUy  or 
in  bad  faith,  or  that  definitive 
responsibility  criteria  in  the  solicitation 
were  not  met 

(3)  Procurements  or  Safes  by  Agencies 
Whose  Accoijnts  Are  i\ot  Subiect  to 
Settlement  by  the  Ce.neral  Accounting 
Office.  Protests  of  procurements  by  such 
agencies  [e.g..  US.  Postal  Service. 
Federal  Depcsit  Insurance  Corporation, 
nonapproprialea  f'jr.d  activities)  are 
beyond  the  OiTice's  bid  protest 
jurisdictio.i.  which  is  based  on  the 
statutory  authority  to  adjjst  and  settle 
accounts.  31  U.S.C  35:8.  96  Stat  877 
(formerly  31  US  C.  71.  74). 

9.  A  new  )  Zl.ll  is  added,  reading  as 
follows: 

1 21.1 1    Ejiprcss  option. 

At  the  request  of  the  protester,  the 
procuring  agency,  an  interested  party,  or 
a  court  (pursuant  to  §  21.  ".0  of  these 
Procedures),  for  an  expeditious  decision. 
the  Office  of  General  Counsel  will 
consider  the  feasibility  of  using  an 
express  option.  The  express  option  will 
be  invoked  solely  at  the  discretion  of  me 
Office  of  General  Counsel.  Generally, 
use  of  the  express  option  will  be 
regarded  as  approor.ate  wher^  the 
protest  can  be  eit'ectively  resolved  only 
if  the  protest  record  is  developed  more 
quickly  than  in  the  time  provided  in 
§  :i.3.  When  the  express  option  is  used, 
the  Office  of  General  Counsel  wiil 
arrange  a  preliminary  conference  (or 
conference  call)  to  ascnriain  and  clarify 
the  matcnai  issues,  to  establish  a 
realistic  acccicruted  timetable  for  ail 
protest  submissions,  to  assist  tne  paroes 
in  exchanging  material  documents,  to 


set  a  data  for  the  informal  conference, 
and  to  set  a  date  as  the  goal  for  issuanca 
of  tha  decision. 
Charie*  A.  Bowibar, 
CotnpuoJlfCtinraJofUi*  United  SialMM. 

711  Oqc  t>.l1ta  ni*d  1-I4..tt  au  anl 


DEPARTMENT  OF  ACaiOJLTURE 

Agrteultural  Maritetlng  Servtca 

7  CFR  Parts  913.  928.  932.  959.  971. 
and  979 

Expanses  and  Rates  of  Assessment 
for  Specified  Markeung  Orders 

acency:  Agricultural  Marketing  Service, 

USDA. 

action:  rinal  rule. 

StiMHAim  This  regulation  authorizes 
expenses  of  the  committees  functioning 
under  Marketing  Orders  913.  928.  So9. 
971.  and  979  and  amends  the  expenses 
of  Marketing  Order  922.  Funds  to 
adciinister  these  programs  are  derived 
from  assessments  en  handlers  of  tne 
fruits  and  vegetables  regulated  under 
the  orders. 

EFFECTIVE  DATES:  Au?USt  1.  1982-Iu!y 
31. 1983  (5  913.217.  i  959  222.  !  971.221): 
October  1.  •982-Sep'ember  3.1.  19S3 
(I  979.204);  Ianuar>'  l-Dccc.-nbcr  31. 1983 
(I  923.211):  and  September  1. 1982- 
December  31. 1983  (5  932.217). 
FOR  FUBTHER  INFOBMATIOH  COMTACT: 
Charles  W.  Porter.  Chief.  Veijetable 
Branch,  FiV.  A-S!S.  USD.A.  Wasnington. 
D.C.  20250:  (202)  417-2615. 
SUPPLEMENTARY  ISrOBMATION:  TniS  rule 
has  beeir reviewed  ur.der  Secretary  s 
Memorandum  1512-1  ar.d  Executive 
Order  12291  and  has  been  designated  a 
"non  major"  rule.  Wiiiiam  T.  .Maniey, 
Deputy  Ad-ministrator.  Agricultural 
Marketing  Service,  has  dcterniuied  that 
this  action  will  not  hdve  3  5:crjficdnt 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
would  not  significantly  affect  costs  .'or 
the  directly  regulated  handlers. 

These  marketing  orde.-s  are  etfectAe 
under  the  Asriculiurai  Marketing 
Aereemcnt  Act  of  ;S37,  3s  omer.u-jd  (7 
U.S.C.  601-674).  Those  .ic'.ions  are  bs'^ed 
upon  the  recommendations  and 
information  submitted  oy  each 
committee  estaoiished  ur.der  the 
respective  mJ^^etl.^g  order,  and  uc"n 
other  information.  It  is  found  that  me 
expenses  and  rates  of  assessment  as 
herin.ilter  provided,  will  ter.u  to 
effectuate  'Jie  declared  pjiicy  of  the  act 

It  is  further  found  th.it  it  is 
impracticable  and  contrary  to  the  public 
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PART  21— WD  PROTEST  PROCEDURES 


21.0    Dcrinltloiu. 
:i.l    piling  of  protest. 
21.3    Time  for  filing. 

21.3  Notice  of  protest,  submission  of 
agency  report  and  time  for  filing  of  com- 
ments on  report. 

21.4  Withholding  of  award. 

21.5  Furnishing  of  information  on  protests. 
21.tf    Time  for  submission  of  additional  in- 
formation. 

21.7    Conference. 

21.0    Time    for    decision    by    Comptroller 

General. 
21-t    Request  for  reconsideration. 
21.10    Effect  ol  Judicial  proceedings. 

AtrraoaiTY:  Sec.  3tl.  42  Stat.  25.  as 
amended  (31  U.S.C.  52).  Interpret  or  apply 
sec.  30S.  42  Slat.  24  (31  US.C.  71):  sec.  304. 
42  SUI.  24.  as  amended  (31  U  S  C.  74). 

Souacc  40  FR  17979.  Apr.  34.  1975.  unless 
otherwise  noted.  Redesignated  at  45  FR 
«a374.  Oct.  15.  1980. 

1 21.0  Derinilionii: 

(a)  All  "days"  referred  to  in  this  part 
are  deemed  to  be  'working  days"  of 
the  Federal  Government.  The  term 
"file"  or  "submit"  In  all  sections 
except  i  21.2  and  i  21.9(b)  refers  to  the 
date  of  transmission. 

(b)  "Adverse  agency  action"  is  any 
acti-in  or  inaction  on  the  part  of  a  con- 
tracting agency  which  is  prejudicial  to 
'he  position  talten  in  a  protest  filed 

'.h  an  agency.  It  may  include  but  is 
..jt  limited  to:  A  decision  on  the 
merits  of  the  protest:  a  procurement 
action  such  as  the  award  of  a  contract 
or  the  rejection  of  a  bid  despite  the 
pendency  of  a  protest:  or  contracting 
agency  acquiescence  in  and  active  sup- 
port of  continued  and  substantial  con- 
tract performance. 

1 21.1  Kiling  of  proleal. 

(a)  An  interested  party  may  protest 
to  the  General  Accounting  Office  the 
award  or  the  proposed  award  of  a  for- 
mally advertised  or  negotiated  con- 
tract of  procurement  or  sale  by  or  for 
an  agency  of  the  Federal  Government 
whose  accounts  are  subject  to  settle- 
ment by  the  General  Accounting 
Office. 

(b)  Such  protests  must  be  in  writing 
and  addressed  to  the  General  Counsel. 
General  Accounting  Office.  Washing- 
ton. D.C.  20548.  To  expedite  handling 
within  the  General  Accounting  Office, 
the  address  should  include  "Attn:  Bid 
Protest  Control  Unit." 

(c)  The  initial  protest  filed  with  the 
General  Accounting  Office  shall:  (1) 
Include  the  name  and  address  of  the 
protester.  (2)  identify  the  contracting 
activity  and  the  number  of  the  solici- 
tation and/or  contract.  (3)  contain  a 

•atement  of  the  grounds  of  protest, 
id  (4)  specifically  request  a  ruling  by 
the  Comptroller  General.  A  copy  of 
the  protest  shall  also  be  filed  concur- 
rently with  the  contracting  officer  and 
the  communication  to  the  General  Ac- 
counting   Office   should   so    indicate. 


The  grounds  for  protest  filed  with  the 
General  Accounting  Office  must  be 
fully  supported  to  the  extent  feasible. 
See  5  21.2(d)  with  respect  to  time  for 
filing  any  additional  statement  re- 
quired in  support  of  an  initial  protest, 
(d)  No  formal  briefs  or  other  techni- 
cal forms  of  pleading  or  motion  are  re- 
quired, but  a  protest  and  other  sub- 
missions should  be  concise,  logically 
arranged,  and  direct. 

Hi\.i    Time  for  niing. 

(a)  Protesters  are  urged  to  seek  reso- 
lution of  their  complaints  initially 
with  the  contracting  agency.  If  a  pro- 
test has  been  filed  initially  with  the 
contracting  agency,  any  subsequent 
protest  to  the  General  Accounting 
Office  filed  within  10  days  of  formal 
notification  of  or  actual  or  construc- 
tive knowledge  of  initial  adverse 
agency  action  will  be  considered  pro- 
vided the  initial  protest  to  the  agency 
was  filed  in  accordance  with  the  time 
limits  prescribed  in  paragraph  (b)  of 
this  section,  unless  the  contracting 
agency  imposes  a  more  stringent  time 
for  filing,  in  which  case  the  agency  s 
time  for  filing  will  control.  In  any 
case,  a  protest  will  be  considered  if 
filed  with  the  General  Accounting 
Office  within  the  time  limits  pre- 
scribed in  paragraph  (b)  of  this  sec- 
tion. 

(b)  (1)  Protests  based  upon  alleged 
improprieties  in  any  type  of  solicita- 
tion which  are  apparent  prior  to  bid 
openinii  or  the  closing  date  for  receipt 
of  initial  proposals  shall  be  filed  prior 
to  bid  opening  or  the  closing  date  for 
receipt  of  initial  proposals.  In  the  case 
of  negotiated  procurements,  alleged 
improprieties  which  do  not  exist  in  the 
initial  solicitation  but  which  are  subse- 
quently incorporated  therein  must  be 
protested  not  later  than  the  next  clos- 
ing date  for  receipt  of  proposals  fol- 
lowing the  Incorporation. 

(2)  In  cases  other  than  thoSe  covered 
in  paragraph  (b)(1)  of  this  section,  big 
protests  shall  be  filed  not  later  than 
10  days  after  the  basis  for  protest  is 
known  or  should  have  been  known, 
whichever  is  earlier. 

(3)  The  term  "filed"  as  used  in  this 
section  means  receipt  in  the  contract- 
ing agency  or  in  the  General  Account- 
ing Office  as  the  case  may  be.  Protes- 
ters are  cautioned  that  protests  should 
be  transmitted  or  delivered  in  the 
manner  which  will  assure  earliest  re- 
ceipt. Except  as  provided  in  paragraph 
(c)  of  this  section,  any  protest  received 
in  the  General  Accounting  Office  after 
the  time  limits  prescribed  in  this  sec- 
tion shall  not  be  considered  unless  it 
was  sent  by  registered  or  certified  mail 
not  later  than  the  fifth  day.  or  by 
mailgram  not  later  than  the  third  day. 
prior  to  the  final  date  for  filing  a  pro- 
test as  specified  herein.  The  only  ac- 
ceptable evidence  to  establish  the  date 
of  mailing  shall  be  in  the  U.S.  Postal 
Service  postmark  on   the  wrapper  or 


on  the  original  receipt  from  the  U.S. 
PosUI  Senice.  The  only  acceptable 
e-idence  to  establish  the  date  of  trans- 
mission by  mailgram  shall  be  the  auto- 
matic date  indication  appearing  on  the 
mailgram.  If  the  postmark  in  the  case 
of  mail  or  the  automatic  date  indica- 
tion in  the  case  of  a  mailgram  is  illegi- 
ble, the  protest  shall  be  d»^med  to 
have  been  filed  late. 

(c)  The  Comptroller  General,  for 
good  cause  shown,  or  where  he  deter- 
mines that  a  protest  raLses  issues  sig- 
nificant to  procurement  practices  or 
procedures,  may  consider  any  protest 
which  is  not  filed  timely. 

(d)  If  an  additional  statement  in  sup- 
port of  the  initial  protest  is  required 
by  the  General  Accounting  Office,  one 
copy  shall  be  mailed  or  otherwise  fur- 
nished to  the  General  Counsel.  Gener- 
al .Accounting  Office,  and  a  copy  shall 
be  mailed  or  otherwise  furnished  to 
the  contracting  officer,  not  later  than 
S  days  after  receipt  of  notification 
from  the  General  Accounting  Office 
of  the  need  for  such  additional  state- 
ment. 

(40  FR  17979.  Apr.  24.  1975.  as  amended  at 
40  FR  60035.  Dec.  31.  1975:  41  FR  2073.  Jan. 

14.  1976.  Redesignated  at  45  FR  68374.  Oct. 

15.  19801 

9i\J  Notice  of  protest,  submisiion  of 
agency  report  and  time  for  filing  of 
commentN  on  report. 

(a)  The  General  Accounting  Office 
sl-.all  notify  the  contracting  agency  by 
telephone  and  in  writing  within  one 
day  of  the  receipt  of  a  protest,  re- 
questing the  agency  to  give  notice  of 
the  protest  to  the  contractor  if  award 
has  been  made  or.  if  no  award  has 
been  made,  to  all  bidders  or  proposers 
who  appear  to  have  a  substantial  and 
reasonable  prospect  of  receiving  an 
award  if  the  protest  is  denied.  The 
agency  shall  be  requested  to  furnish  in 
accorciance  with  applicable  procure- 
ment regulations  copies  of  the  protest 
documents  to  such  parties  with 
instructions  to  communicate  further 
directly  with  the  General  Accounting 
Office. 

(b)  Material  submitted  by  a  protest- 
er will  not  be  withheld  from  any  inter- 
ested party  outside  the  Government  or 
from  any  Government  agency  which 
may  be  involved  in  the  protest  except 
to  the  extent  that  the  withholding  of 
Information  is  permitted  or  required 
by  law  or  regulation.  If  the  protester 
considers  that  the  protest  contains 
material  which  should  be  withheld,  a 
statement  advising  of  this  fact  must  be 
affixed  to  the  front  page  of  the  pro- 
test document  and  the  allegedly  pro- 
prietary information  must  be  so  iden- 
tified whereever  it  appears. 

(c)  The  Office  of  General  Counsel 
shall  request  the  agency  to  submit  a 
complete  report  on  the  protest  to  the 
General  Accounting  Office  as  expedi- 
tiously as  possible  (generally  within  25 
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working  days)  in  accordance  with  ap- 
plicable procurement  regulations,  and 
to  furnish  a  copy  of  the  report  to  the 
protester  and  other  interested  parties. 

(d)  Comments  on  the  agency  report 
shall  be  filed  with  the  Office  of  Gen- 
eral Counsel  within  10  days  after  re- 
ceipt of  the  report,  with  a  copy  to  the 
agency  office  which  furnished  the 
report  and  to  other  interested  parties. 
Any  rebuttal  a  protester  or  interested 
parties  may  care  to  make  shall  be  filed 
with  the  Office  of  General  Counsel. 
General  Accounting  Office,  within  5 
days  after  receipt  of  the  comments  to 
which  rebuttal  is  directed,  with  a  copy 
to  the  agency  office  which  furnished 
the  report,  the  protester,  and  interest- 
ed parties,  as  the  case  may  be.  Unsoli- 
cited agency  rebuttals  shall  be  consid- 
ered if  filed  within  5  days  after  receipt 
by  the  Agency  of  the  comments  to 
which  rebutul  is  directed. 

(e)  The  failure  of  a  protester  or  any 
Interested  party  to  comply  with  the 
time  limits  stated  In  this  section  may 
result  in  resolution  of  the  protest 
without  consideration  of  the  com- 
ments untimely  filed. 

(40  FH  17979.  Apr.  24.  197S.  as  amended  at 
40  FR  60035.  D«.  31.  1975;  41  PR  2073.  Jan. 

14.  1978.  Redesignated  at  45  FR  68374.  Oct. 

15.  19801 

9  21.4     Withholding  of  award. 

When  a  protest  has  been  filed  before 
award  the  agency  will  not  make  an 
award  prior  to  resolution  of  the  pro- 
test except  as  provided  in  the  applica- 
ble procurement  regulations.  In  the 
event  the  agency  determines  that 
award  Is  to  be  made  during  the  pend- 
ency of  a  protest,  the  agency  will 
notify  the  Comptroller  General. 

9  21.S  Fumuhing  of  information  on  pro- 
tats. 
The  Office  of  General  Counsel,  Gen- 
eral Accounting  Office,  shall,  upon  re- 
quest, make  available  to  any  Interested 
party  information  bearing  on  the  sub- 
stance of  the  protest  which  has  been 
submitted  by  interested  parties  or 
agencies,  except  to  the  extent  that 
withholding  of  information  Is  permit- 
ted or  required  by  law  or  regulation. 
Any  comments  thereon  shall  be  sub- 
mitted within  a  maximum  of  10  days. 
<)21.6  Time  for  <ubmi»9ion  uf  additional 
information. 
Any  additional  information  request- 
ed by  the  Office  of  General  Counsel. 
General  Accounting  Office,  from  the 
protester  or  interested  parties  shall  be 
submitted  no  later  than  5  days  after 
the  receipt  of  such  request.  If  it  is  nec- 
essary to  obtain  additional  informa 
tion  from  the  agency,  the  General  Ac- 
counting Office  will  request  that  such 
information  be  furnished  as  expedi- 
tiously as  possible. 

(40  FR  60036.  Dec.  31.  1975  Redesignated  at 
45  FR  88374.  Oct.  15.  19801 


§21.7     Conference. 

(a)  A  conference  on  the  merits  of  the 
protest  with  members  of  the  Office  of 
General  Counsel.  General  Accounting 
Office,  may  be  held  at  the  request  of 
the  protester,  any  other  interested 
party,  or  an  agency  official.  Request 
for  a  conference  should  be  made  prior 
to  the  expiration  of  the  time  period  al- 
lowed for  filing  comments  on  the 
agency  report  (see  §  21.3(d)).  Except  In 
unusual  circumstances,  requests  for  a 
conference  received  after  such  time 
will  not  be  honored. 

(b)  Conferences  normally  will  be 
held  prior  to  expiration  of  the  period 
allowed  for  filing  comments  on  the 
agency  report.  All  interested  parties 
shall  be  invited  to  attend  the  confer- 
ence. Ordinarily,  only  one  conference 
win  be  held  on  a  bid  protest. 

(c)  Any  written  comments  to  be  sub- 
mitted and  as  deemed  appropriate  by 
the  General  Accounting  Office  as  a 
result  of  the  conference  must  be  re- 
ceived In  the  General  Accounting 
Office  within  5  days  of  the  date  on 
which  the  conference  was  held. 

9  21.8    Time   for  decision   by   Comptroller 
General. 

The  Comptroller  General  establishes 
a  goal  of  2S  days  for  issuing  a  decision 
on  a  protest  after  receipt  of  all  infor- 
mation submitted  by  all  parties  and 
the  conclusion  of  any  conference. 

9  21.9     Request  for  reconsideration. 

(a)  Reconsideration  of  a  decision  of 
the  Comptroller  General  may  be  re- 
quested by  the  protester,  any  interest- 
ed party  who  submitted  comments 
during  consideration  of  the  protest, 
and  any  agency  Involved  in  the  pro- 
test. The  request  for  reconsideration 
shall  contain  a  detailed  statement  of 
the  factual  and  legal  grounds  upon 
which  reversal  or  modification  is 
deemed  warranted,  specifying  any 
errors  of  law  made  or  Information  not 
previously  considered. 

(b)  Request  for  reconsideration  of  a 
decision  of  the  Comptroller  General 
shall  be  filed  not  later  than  10  days 
after  the  basis  for  reconsideration  Is 
known  or  should  have  been  known, 
whichever  is  earlier.  The  term  -filed" 
as  used  in  this  section  means  receipt  in 
the  General  Accounting  Office. 

(c)  A  request  for  reconsideration 
shall  be  subject  to  these  bid  protest 
procedures  consistent  with  the  need 
for  prompt  resolution  of  the  matter. 

9  21.10     Kfrrrl  of  judicial  proceedinxx. 

The  Comptroller  General  may 
refuse  to  decide  any  protest  where  the 
matter  involved  is  the  subject  of  litiga- 
tion before  a  court  of  competent  juris- 
diction or  has  been  decided  on  the 
merits  by  such  a  court.  The  foregoing 
shall  not  apply  where  the  court  re- 
quests, expects,  or  otherwise  expresses 
interest  in  the  Comptroller  Generals 
decision. 
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January  31,  1985,  letters  from  Judiciary  Chairman  Peter  W.  Rodino,  Jr. 
to  the  Speaker  and  the  Attorney  General  expressing. concern  over  Justice 
Department  decision,  with  February  22,  1985,  response  from  Larry  L. 
Sinms,  Acting  Assistant  Attorney  General,  Office  of  Legal  Counsel, 
Department  of  Justice. 

Wi.B>.  JIoujdE  of  B^epre^entatibe^ 
Committee  on  tf)e  SuhiziRx-p 


©asfjinston,  3C  20515 
^mttp-nintlj  Congrtsi 

January  31 ,  1985 


RECEIVED 

The  Speaker  of  the  House  fcg  ^      .gnj- 

U.S.  House  of  Representatives  "     "^^ 

Washington,  O.C.  20515  woust  committ—  r.», 

Dear  Mr.  Speaker:  '"^ ^'•'  ^•''^^1"'0NS 

I  recently  learned  of  the  November  17,  1984,  letter  from  the  Attorney  General 
to  the  House  of  Representatives' stating  that  the  Department  of  Justice  will 
refrain  from  defending  and  will  direct  the  Executive  Branch  to  refuseto 
execute  certain  bid  protest  provisions  of  the  Competition  in  Contracting  Act 
of  1984,  which  was  enacted  as  part  of  the  Deficit  Reduction  Act  of  1984, 
Public  Law  No.  98-369,  98  Stat.  494  (1984). 

The  .letter  from  the  Attorney  General  raises  important  constitutional  issues 
of  separation  of  powers  for  the  Committee,  and  the  entire  Congress,  to 
consider.  For  your  information,  I  am  enclosing  a  copy  of  my  letter  to  the 
Attorney  General  regarding  this  matter. 

It  Is  the  responsibility  of  the  Judiciary  Committee,  through  its  oversight  and 
authorization  process,  to  examine  and  evaluate  the  operations  of  the  Department 
of  Justice,  and  to  ensure  that  the  Department  is  faithfully  executing  the  law. 
The  Committee  intends  to  explore  the  issues  raised  by  the  Attorney  General's 
letter  during  its  authorization  hearings  this  year  and  to  continue  to  monitor 
this  situation  in  the  future.  Thus,  it  is  important  that  the  Committee  be 
apprised  of  any  future  cases  in  which  the  Attorney  General  notifies  the  House 
that  the  Department  will  not  defend  a  statute,  or  that  the  Department  will 
direct  agencies  to  refuse  to  execute  a  statute. 

Therefore,  I  hereby  request  that  in  the  future  you  forward  to  this  Committee 
a  copy  of  any  such  notifications  by  the  Attorney  General  to  the  House.  This 
will  allow  the  Committee  to  carry  out  its  responsibilities  in  overseeing  the 
Department  of  Justice. 

:erely 


PETER  W.  RODINO,  JRtXl/V.-- 
Chalrman 


Enclosure 
PWR/jpc 
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Wi.^.  ^ou^e  of  3Aepre£{entatibe^ 

Committee  on  tfie  S^ubiciarp 

Jaa^binston,  BC  20515 
^inttp-ninrtj  Congrtss 

January  31 ,  1985 


Honorable  William  French  Smith 
Attorney  General 
Departinent  of  Justice 
Washington,  D,C.  20530 

Dear  Mr.  Attorney  General: 

On  November  21,  1984,  you  submitted  a  notification  to  the  Speaker  of  the 
House  pursuant  to  Section  203(a)  of  Public  Law  No.  98-411,  98  Stat.  1545,  by 
continuing  the  authorities  contained  in  Section  21  of  Public  Law  No.  95-132, 
93  Stat.  1049-50. 

This  notification  stated  that  the  Department  of  Justice  will  refrain  from 
defending  certain  bid  protest  provisions  of  the  Competition  in  Contracting 
Act  of  1984  (enacted  as  part  of  the  Deficit  Reduction  Act  of  1984,  Public  Law 
No.  98-369)  in  any  court,  administrative  or  other  proceeding  in  which  execution 
of  the  provision  is  sought.  This  decision  was  based  on  the  Department's 
conclusion  that  these  bid  protest  provisions  are  unconstitutional. 

Your  notification  further  stated  that  the  Department  has  determined  that 
federal  agencies  should  not  execute  these  bid  protest  provisions  of  the 
Competition  in  Contracting  Act  of  1984  (CICA).  Pursuant  to  this  determination 
by  the  Department,  on  December  17,  1984,  the  Office  of  Management  and  Budget 
issued  Bulletin  No.  85-8,  which  informed  all  Executive  Branch  agencies  and 
departments  that  they  should  not  comply  with  the  bid  protest  provisions  of 
the  CICA. 

I  am  deeply  concerned  about  the  position  the  Department  has  taken  in  directing 
agencies  to  ignore  certain  provisions  of  the  CICA  on  the  grounds  that  these 
provisions  are  unconstitutional. 
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To  quote  the  Memorandum  for  the  Attorney  General  ,  which  was  attached  to  your 
letter  to  the  Speaker: 

The  division  of  delegated  powers  was  designed  "to  assure,  as 
nearly  as  possible  that  each  Branch  of  Government  would  confine 
Itself  to  its  assigned  responsibility."  INS.  v.  Chadha,  103  S.  Ct. 
at  2784.  This  division  obliges  the  branches  both  to  confine  them- 
selves to  their  constitutionally  prescribed  roles  and  not  to  inter- 
fere with  exercise  by  the  other  branches  of  their  constitutional 
duties.  Thus,  the  doctrine  of  separation  of  powers  "may  be  violated 
in  two  ways.  One  branch  may  interfere  impermissibly  with  the 
other's  performance  of  its  constitutionally  assigned  function. 
Alternatively  the  doctrine  may  be  violated  when  one  branch  assumes  a 
function  that  more  properly  is  entrusted  to  another."  21-  ^t  2790 
(Powell,  J.  concurring)  (citations  omitted). 

The  doctrine  of  separation  of  powers  applies  to  the  Executive  Branch  no  less 
than  the  Legislative  Branch.  Youngstown  Sheet  and  Tube  v.  Sawyer,  343  U.S. 
579,  587-588  (1952).  Under  this  doctrine,  only  the  courts  have  the  authority 
to  finally  interpret  the  Constitution.  United  States  v.  Nixon,  418  U.S.  633, 
704  (1974). 

It  is  clearly  a  Department  function  to  make  an  initial  interpretation  of  the 
terms  and  application  of  a  statute.  It  is  quite  another  matter  for  the 
Department,  on  behalf  of  the  President,  to  direct  agencies  to  refuse  to  comply 
with  that  statute.  "To  contend,  that  the  obligation  imposed  on  the  president 
to  see  the  laws  faithfully  executed,  implies  a  power  to  forbid  their  execution, 
1s  a  novel  construction  of  the  constitution,  and  entirely  inadmissible.". 
Kendall  v.  the  United  States,  12  P.L.  (37  U.S.)  524,  513  (1838). 

In  this  particular  instance,  the  responsibility  of  the  Executive  Branch  to 
comply  with  the  CICA  pending  a  judicial  determination  of  constitutionality  is 
thrown  into  stronger  light  because'  of  the  President's  own  actions.  Here  the 
President  stated  that  certain  provisions  of  the  CICA  were  unconstitutional  at 
the  very  time  that  he  signed  the  act  in  which  they  were  contained  (Statement 
on  Signing  H.R.  4170  Into  Law,  July  18,  1984).  While  it  would  have  been  wholly 
appropriate  for  the  President  to  veto  the  act  on  the  grounds  that  portions  of 
It  were  unconstitutional  (in  fact,  it  could  be  argued  that  it  was  his  constitu- 
tional duty  to  veto  such  an  act),  it  is  an  entirely  different  matter  for  the 
President  J:o  determine  a  bill  is  unconstitutional,  sign  that  bill  into  law, 
and  then  refuse  to  comply  with  that  law's  provisions  on  the  ground  that  it  is 
unconstitutional . 

A  unilateral  Executive  Branch  decision  to  rule  a  statute  unconstitutional  and 
to  refuse'-to  comply  with  it  on  the  basis  of  that  ruling  is  a  usurpation  of  a 
judicial  power  and  a  failure  by  the  President  to  properly  exercise  his  own 
constitutional  duty  to  "take  care  that  the  Laws  be  faithfully  executed,"  U.S. 
Constitution,  Article  II,  Section  3.  Until  a  judicial  determination  on  the 
constitutionality  of  a  statute,  it  is  the  responsibility  of  government  officials, 
no  less  than  average  citizens,  to  comply  with  that  statute. 
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Your  notification  of  November  21,  1984,  states  that  one  of  the  purposes  of 
Executive  Branch  refusal  to  comply  with  the  CICA  is  to  assure  expeditious 
determination  of  its  constitutionality  by  the  courts.  You  assert  that  "it 
is  doubtful  that  anyone  would  have  standing  to  raise  these  constitutional 
issues  if  the  Executive  Branch  fully  executed  the  subject  provisions.".  It 
is  true  that  judicial  consideration  of  important  constitutional  issues  can  be 
delayed  because  of  difficulty  in  bringing  such  issues  quickly  before  the 
courts  (as  was  the  case  with  legislative  veto  for  a  number  of  years). 
However,  an  aggrieved  bidder  would  have  standing  to  challenge  the  constitu- 
tionality of  the  CICA  if  a  stay  were  imposed  due  to  the  filing  of  a  protest 
(See  Scanwell  Laboratories,  Inc.  v.  Shaffer,  424  F.  2d  859  (1970)).  Also, 
any  contract  bidders  could  seek  a  determination  of  constitutionality  of  the 
CICA  under  the  Declaratory  Judgment  Act,  28  U.S.C.  2201  and  2202.  In  either 
situation,  the  Department  of  Justice  could  intervene  to  raise  the  issue  of  . 
the  CICA's  constitutionality. 

It  is  the  responsibility  of  this  Committee,  through  its  oversight  and 
authorization  process,  to  examine  and  evaluate  the  operations  of  the  Department 
of  Justice,  and  to  assure  that  the  Department  is  faithfully  executing  the 
law.  As  discussed  above,  your  letter  to  the  Speaker  regarding  your  position 
on  the  CICA,  and  the  directions  you  have  issued  to  the  Executive  Branch 
regarding  its  implementation,  raise  serious  issues  for  the  Committee  to 
examine  as  it  prepares  for  authorization  hearings  this  spring. 

Therefore,  I  hereby  request  that  you  provide  a  full  report  to  the  Committee 
by  February  15,  1985,  on  the  legal  precedent  and  authority  for  the  Department 
of  Justice  to  direct  agencies  to  refrain  from  complying  with  a  statute  and  a 
list  of  all  statutes  regarding  which  the  Department  has  issued  such  directions. 

I  am  also  concerned  about  the  Department's  refusal  to  defend  certain  statutes. 
The  provision  pursuant  to  which  the  Department  notifies  Congress  of  such  a 
refusal  was  in  no  way  intended  to  ratify  that  practice.  (See  Debates  on 
Amendments  by  Mr.  Levitas,  Congressional  Record,  September  28,  1978,  p.  32423 
et.  seq.,  and  Congressional  Record,  October  15,  1979,  p.  28475  et.  seq.)  The 
Committee  also  intends  to  address  this  issue  in  the  authorization  hearings. 

Therefore,  I  further  request  that  by  February  15,  1985,  you  submit  a  separate 
report  on  the  legal  precedent  and  authority  for  the  Department  of  Justice  to 
refrain  from  defending  the  validity  of  a  statute.  This  report  should  include: 

1)  a  full  list  of  those  statutes  which  the  Department  has  refused  to  defend; 

2)  the  precise  grounds  for  the  refusal  regarding  each  statute;  3)  the  date  on 
which  eactL  case  regarding  any  such  statute  was  filed;  4)  the  date  on  which 
Congress  was  notified  of  each  case;  and  5)  each  case,  if  any,  of  which  the 
Congress  was  not  notified. 

Sincerely, 

PETER  W.  RODINO,  JR. 
Chairman 

PWR/jpc 
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©fikp  nf  %  Attnntpy  %m^m\ 
®aaijm5tmt,l.  (D.  20530 

February   22,    19 S 5 


RECEIVED 

f-£B  2  5  1985 


Honorable  Peter  W.    Rodino,    Jr.  JUDICIARY  COMMITTEE 

Chairman,    Committee   on    the   Judiciary 
U.S.    House  of   Representatives 
Washington,    D.    C.      20515 

Dear  Chairman  Rodino: 

Thank  you  for  your  letter  of  January  31,  1985,  and  the 
opportunity  to  explain  further  this  Department's  position 
with  respect  to  its  duty  to  enforce  and  defend  certain 
provisions  of  the  Competition  in  Contracting  Act  of  1984 
(CICA),  which  was  enacted  as  part  of  the  Deficit  Reduction 
Act  of  1984,  Pub.  L.  No.  98-369,  98  Stat.  494  (1984). 

Your  letter  requested  reports  concerning  the  legal 
precedent  and  authority  for  the  Department's  directing  agencies 
to  refrain  from  complying  with  those  provisions  of  the  statute 
and  the  Department's  expressed  intention  to  refrain  from  de- 
fending the  validity  of  those  aspects  of  the  statute  in 
future  litigation.   You  also  requested  lists  of  all  instances 
in  which  the  Department  has  determined  not  to  execute  or  not 
to  defend  a  statute.   Because  the  legal  theories  and  precedents 
underlying  the  Executive  Branch's  decisions  not  to  execute  or 
not  to  defend  a  statute  are  inextricably  intertwined,  I  have 
combined  in  the  following  paragraphs  the  discussion  of  the 
historical  practice  and  precedents  in  this  area.   The  Department 
has  also  attempted  within  the  time  available  to  compile  a  list, 
set  forth  in  the  Appendix  to  this  letter,  of  all  refusals  to 
execute  or  defend  statutes  and  to  provide  as  much  of  the 
additional  information  you  requested  as  possible.   j[/  Given 
the  records  available,  we  cannot  be  confident  that  we  have 
identified  every  such  instance  prior  to  this  Administration. 


1^/  We  have  not  created  separate  lists  for  refusals  to  defend 
statutes  and  refusals  to  execute  statutes  because  the  two  cate- 
gories overlap.   Thus,  for  example,  in  Myers  v.  United  States, 
272  U.S.  52  (1926),  the  President  first  refused  to  execute  a 
statute  prohibiting  removal  of  a  postmaster,  and  then  contested 

(Footnote  continued) 
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My  determination  that  the  bid  protest  provisions  at 
issue  should  neither  be  defended  nor  executed  by  the  Executive 
Branch  is  inextricably  bound  up  in  the  substantive  constitutional 
defects  of  those  provisions.   V  "^^^   "^^  ^^'^   protest  provisions, 
enacted  as  Subtitle  D  of  the  Competition  in  Contracting  Act 
of  1984,  are  described  in  considerable  detail  in  the  October  17, 
1984,  memorandum  of  the  Office  of  Legal  Counsel  to  me  on 
this  subject,  a  copy  of  which  I  have  enclosed  with  this  letter, 
and  need  not  be  fully  set  forth  here.   As  that  memorandum 
points  out,  it  would  be  plainly  unconstitutional  under  the 
Supreme  Court's  decision  in  INS  v.  Chadha,  103  S.  Ct.  2764 
(1983),  to  vest  in  the  Comptroller  General  the  power  to  lift 
the  "stay"  automatically  imposed  by  the  CICA  whenever  a  bid 
protest  is  filed  because  that  action  would  affect  the  legal 
rights,  duties,  and  relations  of  Executive  Branch  officials. 
After  Chadha,  the  Comptroller  General,  as  an  arm  of  Congress, 
can  no  more  be  assigned  veto  power  than  can  a  committee  of 
Congress.   Likewise,  the  provisions  of  the  CICA  purporting  to 


1/   (Continued) 


the  constitutionality  of  that  statute  in  the  litigation  arising 
from  the  removal.   Ne  have  provided  sufficient  parenthetical 
information  for  each  instance  listed  to  describe  the  nature 
of  the  Executive's  actions.   Also,  when  a  single  issue  of 
constitutionality  of  a  statute  has  been  the  subject  of  numerous 
separate  lawsuits,  we  have  listed  only  the  lead  case,  as  with 
INS  v.  Chadha  in  the  area  of  legislative  veto  devices  and  In 
Re  Alexander  Benny  for  the  current  litigation  concerning  the 
appointments  provisions  of  the  Bankruptcy  Amendments  and 
Federal  Judgeship  Act  of  1984.   Since  the  first  enactment  of 
the  notification  provision  in  1979,  §  21(a)  of  Pub.  L.  No. 
96-132,  93  Stat.  1049-50,  we  are  not  aware  of  any  decision  by 
the  Department  not  to  execute  or  defend  an  Act  of  Congress 
which  has  not  been  the  subject  of  an  appropriate  notification 
to  Congress. 

Finally,  we  have  not  included  instances  in  which  the 
Solicitor  General  determined  not  to  appeal  to  the  Supreme  - 
Court  a  lower  court  judgment  holding  an  Act  of  Congress 
unconstitutional.   These  cases  do  not  appear  to  fall  within 
the  concerns  expressed  in  your  letter  because  in  each  of  them 
the  Department  defended  the  constitutionality  of  the  statutes 
in  question  in  the  lower  courts,  but  the  Solicitor  General, 
having  considered  all  pertinent  factors,  many  of  which  were 
not  relevant  in  the  lower  court,  decided  not  to  pursue 
Supreme  Court  review  of  the  adverse  decision. 

2/     The  Executive  Branch's  constitutional  objections  to  these 
provisions  were  stated  clearly  to  Congress  in  a  letter  from 
this  Department  of  April  20,  1984,  to  Chairman  Brooks  of  the 
House  Committee  on  Government  Operations  well  before  their 
enactment. 
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authorize  the  Comptroller  General  to  assess  reasonable  attorneys' 
fees  and  bid  preparation  costs  are  unconstitutional.   These 
provisions  would  give  the  Comptroller  General  the  authority 
to  bind  the  Executive  Branch  and  therefore  are  clearly  incon- 
sistent with  the  principles  of  Chadha. 

I  turn  now  to  the  legal  precedent  and  authority  for  the 
decision  not  to  execute  or  to  defend  the  CICA.   This  position 
is  based  upon  the  fact  that  in  addition  to  the  duty  of  the 
President  to  uphold  the  Constitution  in  the  context  of  the 
enforcement  of  Acts  of  Congress,  the  President  also  has  a 
constitutional  duty  to  protect  the  Presidency  from  encroachment 
by  the  other  branches.   He  takes  an  oath  to  "preserve,  protect 
and  defend"  the  Constitution.   An  obligation  to  take  action 
to  resist  encroachments  on  his  institutional  authority  by  the 
legislature  may  be  implied  from  that  oath,  especially  when  he 
may  determine  it  prudent  to  present  his  point  of  view  in 
court.   In  this  regard,  we  believe  that  the  President  must. 
In  appropriate  circumstances,  resist  measures  which  would 
impermissibly  weaken  the  Presidency:  "The  hydraulic  pressure 
inherent  within  each  of  the  separate  Branches  to  exceed  the 
outer  limits  of  its  power,  even  to  accomplish  desirable 
objectives,  must  be  resisted."  INS  v.  Chadha,  103  S.  Ct.  at 
2784  (emphasis  added). 

The  President's  veto  power  is  usually  adequate  to  express 
and  implement  his  judgment  that  an  Act  of  Congress  is  unconsti- 
tutional.  By  exercising  his  veto  power,  the  President  may 
fulfill  his  responsibility  under  the  Constitution  and  also 
impose  a  check  on  the  power  of  Congress  to  enact  statutes 
that  violate  the  Constitution.   On  some  occasions,  however, 
the  exercise  by  the  President  of  his  veto  power  may  not  be 
feasible.   For  example,  an  unconstitutional  provision  may  be 
a  part  of  a  larger  and  vitally  necessary  piece  of  legislation. 
The  Supreme  Court  has  held  that  the  President's  failure  to 
veto  a  measure  does  not  prevent  him  subsequently  from  challenging 
the  Act  in  court,  nor  does  presidential  approval  of  an  enactment 
cure  constitutional  defects.   See  INS  v.   Chadha,  supra, ' 
103  S.  Ct.  2764,  (1983);  Myers  v.   United  States,  272  U.S.  52 
(1926). 

The  following  words  of  President  Andrew  Johnson's  counsel 
in  an  early  recorded  statement  "i/   specifically  address  the 
President's  responsibilities: 


3/  Years  earlier.  President  Jefferson,  believing  that  Congress 
had  no  constitutional  power  to  grant  authority  to  the  courts 
to  control  executive  officers  through  the  issuance  of  writs 
of  mandamus,  refused  to  have  his  Attorney  General  appear, 
except  as  a  reluctant  witness,  and  defend  the  constitutionality 
of  a  statute  in  the  case  of  Mar bury  v.  Madi  son,  1  Cranch  137 
(1803),  an  original  action  before  the  Supreme  Court.   The 
Court  ultimately  held  the  statute  unconstitutional. 
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If  the  law  be  upon  its  very  face  in  flat  contra- 
diction of  plain  expressed  provisions  of  the 
Constitution,  as  if  a  law  should  forbid  the 
President  to  grant  a  pardon  in  any  case,  or  if 
the  law  should  declare  that  he  should  not  be 
Commander-in-Chief,  or  if  the  law  should  declare 
that  he  should  take  no  part  in  the  making  of  a 
treaty,  I  say  the  President,  without  going  to  the 
Supreme  Court  of  the  United  States,  maintaining 
the  integrity  of  his  department,  which  for  the 
time  being  is  entrusted  to  him,  is  bound  to 
execute  no  such  legislation;  and  he  is  cowardly 
and  untrue  to  the  responsibility  of  his  position 
if  he  should  execute  it. 

2  Trial  of  Andrew  Johnson  200  (Washington  1868).   This  state- 
ment, of  course,  was  made  in  the  context  of  the  attempt  to 
impeach  President  Johnson  for,  inter  alia,  having  refused  to 
obey  the  Tenure  in  Office  Act,  an  act  "which  he  believed  with 
good  reason  ...  to  be  unconstitutional  .  .  .."   38  Op.  A.G. 
252,  255  (1935). 

This  duty  to  preserve  the  institution  of  the  Presidency, 
captured  in  the  words  of  President  Andrew  Johnson's  counsel, 
was  articulated  eloquently  and  more  authoritatively  by  Chief 
Justice  Chase,  who  presided  over  the  trial  in  the  Senate  of 
President  Johnson.   Chief  Justice  Chase  declared  that  the 
President  has  no  duty  to  execute  a  statute  that: 

directly  attacks  and  impairs  the  executive  power 
confided  to  him  by  [the  Constitution].   In  that 
case  it  appears  to  me  to  be  the  clear  duty  of  the 
President  to  disregard  the  law,  so  far  at  least 
as  it  may  be  necessary  to  bring  the  question  of 
its  constitutionality  before  the  judicial  tribunals, 


How  can  the  President  fulfill  his  oath  to 
preserve,  protect,  and  defend  the  Constitution, 
if  he  has  no  right  to  defend  it  against  an-  act 
of  Congress,  sincerely  believed  by  him  to  have 
passed  in  violation  of  it?  £/ 


4/   R.  Warden,  An  Account  of  the  PrivateLife  and  Public  Services 
of  Salmon  Portland  Chase  685  (1874).   Chief  Justice  Chase's 
comments  were  made  in  a  letter  written  the  day  after  the  Senate 
had  voted  to  exclude  evidence  that  the  entire  cabinet  had  advised 
President  Johnson  that  the  Tenure  of  Office  Act  was  unconstitutional, 
Id.   See  M.  Benedict,  The  Impeachment  and  Trial  of  Andrew  Johnson 
T5'4-55~Tl973) .   Ultimately,  the  Senate  admitted  evidence  that  the 
President  had  desired  to  initiate  a  court  test  of  the  law. 
Id.  at  156. 
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(Emphasis  in  original.)   If  the  President  does  not  resist 
intrusions  by  Congress  into  his  sphere  of  power.  Congress  may 
not  only  successfully  shift  the  balance  of  power  in  the 
peirticular  case  but  may  succeed  in  destroying  the  presidential 
authority  and  effectiveness  that  would  otherwise  act  as  a 
check  of  Congress's  exercise  of  power  in  other  circumstances. 

The  major  historical  examples  of  refusals  by  the  Executive 
to  enforce  or  defend  an  Act  of  Congress  have  been  precipitated 
for  the  most  part  by  Congress's  attempt  to  alter  the  distri- 
bution of  constitutional  power  by  arrogating  to  itself  a 
power  which  the  Executive  believes  the  Constitution  does  not 
confer  on  Congress  but,  instead,  reposes  in  him.   In  such 
situations,  a  fundamental  conflict  arises  between  the  two 
Branches,  and  this  conflict  has  generally  resulted  in  Attorneys 
General  presenting  to  the  courts  the  Executive's  view  of  what 
the  Constitution  requires.   The  potential  for  such  a  conflict 
arising  was  expressly  recognized  by  Attorney  General  Palmer 
in  1919  when  he  opined  that  the  general  duty  of  the  Attorney 
General  to  enforce  a  statute  did  not  apply  in  the  case  of  a 
conflict  between  the  executive  and  the  legislature.   See 
31  Op.  A.G.  475,  476  (1919). 

Seven  years  later,  this  exception  to  the  general  rule  was 
applied  when  the  President  acted  contrary  to  a  statute  pro- 
hibiting the  removal  of  a  postmaster.   That  act  led  to  the 
Executive  challenging  successfully  the  Act's  constitutionality 
In  litigation  brought  by  the  removed  postmaster.   Myers  v. 
United  States,  272  U.S.  52  (1926).   Myers  appears  to  be  the 
first  case  to  reach  the  Supreme  Court  in  which  the  Executive 
acted  contrary  to  and  then  directly  challenged  the  constitution- 
ality of  a  federal  statute  in  court: 

In  the  136  years  that  have  passed  since  the 
Constitution  was  adopted,  there  has  come 
before  this  Court  for  the  first  time,  so  far 
as  I  am  able  to  determine  a  case  in  which  the 
government,  through  the  Department  of  Justice, 
questions  the  constitutionality  of  its  own  act. 

Id.  at  57  (condensation  of  oral  argument  for  counsel- for 
appellant  Myers).  5^/ 


^/  It  is  perhaps  noteworthy  that  this . condensation  of  the 
argument  of  appellant  Myers'  counsel  goes  on  to  record  counsel's 
view  that  as  to  the  appearance  of  the  Department  of  Justice  in 
opposition  to  the  statute,  "I  have  no  criticism  to  offer;  I  think 
it  is  but  proper."   Further,  that  condensation  of  the  oral  argument 
does  not  record  any  observations  whatsoever  on  this  point  by 
Senator  George  Wharton  Pepper,  who  appeared  as  counsel  for  the 
Senate  and  House  of  Representatives  as  amicus  curiae.   See 
272  U.S.  at  65-77. 
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Almost  a  decade  later,  the  Executive  argued,  unsuccessfully, 
that  S  1  of  the  Federal  Trade  Commission  Act  would  be  unconsti- 
tutional if  interpreted  to  prohibit  the  President's  removal  of 
a  member  of  the  Federal  Trade  Commission  except  for  the  causes 
set  forth  in  the  statute.   Humphrey's  Executor  v.  United 
States,   295  U.S.  602  (1935).   Shortly  thereafter,  the  Executive 
carried  out,  but  then  refused  to  defend  when  sued,  arkd  indeed 
successfully  challenged  the  constitutionality  of,  a  statute 
which  directed  that  the  salaries  of  certain  federal  employees 
not  be  paid.   United  States  v.  Lovett,  328  U.S.  303  (1946).  6/ 
In  1976,  the  Appointments  Clause  was  once  again  at  issue 
when  the  Executive  challenged,  successfully,  the  appointment 
of  members  of  the  Federal  Election  Commission  by  members  of 
Congress.   Bucl<ley  v.  Valeo,  424  U.S.  1  (1976). 

In  addition  to  these  examples,  there  have  been  a  number 
of  cases  in  which  the  Executive  has  challenged  the  constitu- 
tionality of  legislative  veto  devices.    See,  e.g. ,  INS  v.  Chadha, 
supra,  103  S.  Ct.  2764  (1983).   As  is  true  of  the  other  cases 
discussed  above,  the  Chadha  Court  never  suggested  that  there 
was  any  impropriety  in  the  Executive's  conduct  in  contesting 
Acts  of  Congress  he  believed  trenched  on  his  constitutional 
prerogatives. 

Although  I  believe  that  the  decision  of  Attorney  General, 
Bell  to  enforce  the  legislative  veto  device  at  issue  in 
Chadha  until  held  unconstitutional  by  the  courts  was  not 
inappropriate,  I  note  that  in  1955,  almost  three  decades 
before  Chadha  was  decided.  President  Eisenhower  instructed 
the  Secretary  of  Defense  to  ignore  another  legislative  veto 
device  contained  in  the  Department  of  Defense  Appropriation 
Act,  a  so-called  "committee  approval"  provision,  by  stating 
in  a  signing  statement  that  that  provision  "will  be  regarded 
as  invalid  by  the  Executive  Branch  of  the  Government  .  .  . 
unless  otherwise  determined  by  a  court  of  competent 


6^/  The  Supreme  Court  decided  that  the  statute  in  question-  was 
unconstitutional  as  a  bill  of  attainder,  a  constitutional 
defect  not  necessarily  suggesting  a  clash  between  legislative 
and  executive  power.   Because  the  statute  was  directed  at 
subordinates  of  the  President,  however,  the  case  took  on  that 
separation  of  powers  characteristic  both  as  regards  the  bill 
of  attainder  issue  and,  more  specifically,  with  respect  to 
the  argument  advanced  by  the  employees  and  joined  in  by  the 
Solicitor  General  that  the  statute  at  issue  constituted  an 
unconstitutional  attempt  by  Congress  to  exercise  the  power  to 
remove  Executive  Branch  employees.   See  United  States  v. 
Lovett,  328  U.S.  303  (1946),  Br .  for  United  States  at  10-56. 
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jurisdiction."  Public  Papers  of  the  Presidents;   Dwiqht  D. 
Eisenhower  689  (1955).   In  1963,  President  Kennedy  stated 
that  the  unconstitutional  features  of  another  conunittee 
approval  device  would  be  ignored,  with  the  provision  to  be 
treated  as  a  "request  for  information."  Public  Papers  of  the 
Presidents;   John  F.  Kennedy  6  (1963).   President  Johnson 
also  made  clear  that  the  unconstitutional  aspects  of  legislative 
veto  devices  would  be  ignored.   Public  Papers  of  the  Presidents; 
Lyndon  B.  Johnson  104,  1250  (1963-64) .   President  Johnson 
instructed  the  Secretary  of  Agriculture,  in  connection  with 
the  malting  of  loans  under  an  amendment  to  the  Bankhead-Jones 
Farm  Tenant  Act,  7  U.S.C.  SS  1010-12,  "to  refrain  from  making 
any  loans  which  would  require  committee  approval."   2  Weekly 
Comp.  Pres.  Doc.  1676  (1966). 

My  decision  that  the  Executive  Branch  would  not  implement 
or  defend  certain  provisions  of  the  Competition  in  Contracting 
Act  is  completely  consistent  with  the  Supreme  Court's 
decision  in  Chadha  and  the  publicly  stated  position  of  this 
Administration  that  the  Executive  would,  subsequent  to  Chadha, 
observe  only  the  constitutional  "report  and  wait"  features  of 
legislative  veto  devices.  IJ     This  decision  also  had  the 
coincidental  and  desirable  effect  of  enhancing  the  potential 
for  judicial  review  of  the  constitutional  issues. 

As  I  stated  in  my  letter  of  November  21,  1984,  notifying 
Congress  that  the  Department  had  determined  that  federal 
agencies  should  not  execute  certain  provisions  of  CICA, 
it  is  doubtful  that  anyone  would  have  standing  to  raise  the 
important  constitutional  issues  presented  by  the  disputed 
provisions  if  the  Executive  Branch  were  to  execute  them 
fully.   It  may  be  possible,  as  you  suggest  in  your  letter, 
that  if  the  Executive  Branch  were  to  execute  the  disputed 
provisions  a  case  might  eventually  arise  in  which  a  court 
might  find  that  a  party  had  standing  to  raise  those 
constitutional  issues.   On  the  other  hand,  the  disputed 
provisions  might  well  never  reach  the  courts,  especially 
given  the  liklihood  that  such  cases  would  become  moot  before 
judicial  determination,  and  the  Executive  would  then  be 
implementing  indefinitely  provisions  that  it  believes  trench 
on  the  President's  constitutional  prerogatives.   The  foregoing 
authorities  establish  that  the  President  is  not  required  to 
execute  such  an  act  provisionally  against  the  day  that  it  is 
declared  unconstitutional  by  the  courts.   See  Myers  v.  United 


7/  Hearings  on  the  U.S.  Supreme  Court  Decision  Concerning 
the  Legislative  Veto,  before  the  House  Committee  on  Foreign 
Affairs,  98th  Cong.,  1st  Sess.  52  (1983)  (statement  of  Deputy 
Attorney  General  Schmults). 
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states,  supra,  272  U.S.  52.   Moreover,  my  advice  to  Executive 
Branch  agencies  not  to  implement  the  disputed  provisions  has 
the  beneficial  byproduct  of  increasing  the  likelihood  of  a 
prompt  judicial  resolution.   Thus,  far  from  unilaterally 
nullifying  an  Act  of  Congress,  the  Department's  actions  are 
fully  consistent  with  the  allocation  of  judicial  power  by  the 
Constitution  to  the  courts. 

I  trust  that  this  letter  has  been  responsive  to  your 
concerns. 


Sincerely 


William  French  Smith 
Attorney  General 
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APPENDIX 
Executive  Refusals  To  Defend  Or  Execute  Statutes 


Trial  on  Impeachment  of  Andrew  Johnson  (The  principal  charge 
against  Johnson  was  that  he  deliberately  violated  the 
Tenure  in  Office  Act  by  removing  Secretary  Stanton 
*   without  Senate  consent;  Johnson  believed  the  statute 

unconstitutional,  a  position  upheld  years  later  in  Myers  v. 
United  States,  infra. ) 

Myers  v.  United  States,  272  U.S.  52  (1926) (The  Department  of 
Justice  successfully  argued  that  a  statute  which  would 
have  prohibited  the  President  from  terminating  a  local 
postmaster  was  unconstitutional.) 

Humphrey's  Executor  v.  United  States,  295  U.S.  602  (1934) 

(The  Court  rejected  the  Executive's  claim  that  a  member 
of  the  Federal  Trade  Commission  could  be  removed  because 
of  a  dispute  over  policy  notwithstanding  a  statute 
prohibiting  removal  except  for  inefficiency,  neglect 
of  duty  or  malfeasance.) 

Lovett  V.  United  States,  328  U.S.  303  (1946) (The  Department  of 
Justice  successfully  contested  the  constitutionality  of  a 
statute  directing  that  salaries  of  certain  officials  not 
be  paid. ) 

Simpki  ns  v.  Moses  H.  Cone  Memorial  Hospital,  211  F.  Supp.  628 

(M.D.N.C.  1962),  rev'd  323  F.2d  959  (4th  Cir.  1963),  cert. 
denied,  376  U.S.  938  (1984),  (The  United  States  intervened 
in  a  private  civil  rights  action  to  contest,  ultimately 
successfully,  the  constitutionality  of  a  statute  providing 
federal  funds  for  "separate  but  equal"  facilities.) 

Buckley  v.  Valeo,  424  U.S.  1  (1975) (The  Attorney  General  argued 
and  the  Supreme  Court  held  that  certain  powers  of  the 
Federal  Election  Commission  could  not  be  exercised  by  a 
body  with  congressional  appointees  consistent  with  the 
Appointments  Clause.) 

18  U.S.C.  S  1461  and  39  U.S.C.  S  3001{e)(By  letters  of 

January  13,  1981,  Attorney  General  Civiletti  advised 
Congress  that  he  had  established  a  policy  of  nonenforce- 
ment  of  these  provisions  imposing  criminal  penalties 
for  mailing  or  delivering  certain  advertisements  and 
materials  relating  to  abortion  or  contraception.) 
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League  of  Women  Voters  v.  FCC  (CD.  Cal.,  No.  CV  79-1562-MML(PX)  , 
later  decided  by  the  Supreme  Court  as  FCC  v.  League  of 
Women  Voters,  104  S.  Ct .  3106  (1984) (By  letters  dated 
October  11,  1979,  former  Attorney  General  Civiletti  advised 
Congress  that  the  Department  would  not  defend  the  consti- 
tutionality of  47  U.S.C.  S  399(a)  which  prohibited  public 
broadcasting  stations  from  editorializing  and  supporting 
or  opposing  political  candidates;  by  letter  of  April  6, 
1981,  Attorney  General  Smith  reversed  this  position.) 

INS  V.  Chadha,  103  S.  Ct.   2764  (1983) (In  this  and  a  number 
of  other  cases  the  Department  of  Justice  challenged  the 
constitutionality  of  legislative  veto  devices;  the 
Supreme  Court  declared  such  devices  unconstitutional  in 
this  case. ) 

In  Re  Alexander  Benny,  Civ.  No.  84-120  MISC  RHS  Sky.,  3-82-0 
0972  LK  (N.D.  Cal.) (In  this  and  a  number  of  subsequent 
cases  raising  the  same  issue,  currently  pending  in  the 
courts,  the  Department  of  Justice  contends  that  the 
appointment  provisions  of  S§  106  and  121(e)  of  the 
Banl^ruptcy  Amendments  and  Federal  Judgeship  Act  of  1984 
are  unconstitutional;  Congress  was  notified  by  letters 
from  Attorney  General  Smith  dated  September  25,  1984  of 
the  Department's  position.) 

Competition  in  Contracting  Act  of  1984,  enacted  as  part 
of  the  Deficit  Reduction  Act  of  1984,  Pub.  L. 
No.  98-369,  98  Stat.  494  (Attorney  General  Smith 
advised  Congress  by  letters  of  November  21,  1984  of  the 
Department's  conclusion  that  certain  provisions  of  the 
Act  are  unconstitutional  and  should  not  be  enforced  by 
Executive  Branch  agencies.) 
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MEMORANDUM  FOR 
THE  ATTORNEY  GENERAL 

Re:   Implementation  of  the  Bid  Protest  Provisions  of  the 
Competition  in  Contracting  Act 

This  memorandum  responds  to  the  President's  request 
that  this  Department  advise  Executive  Branch  agencies 
regarding  how  they  may  implement  the  bid  protest  provisions 
of  the  Competition  in  Contracting  Act  of  1984  ("CICA"  or 
■the  Act"),  which  was  enacted  as  part  of  the  Deficit  Reduction 
Act  of  1984.   Pub.  L.  No.  98-369,  98  Stat.  494  (1984).   In  a 
signing  statement  on  the  Deficit  Reduction  Act,  the  President, 
on  the  advice  of  this  Department, -raised- constitutional  objec- 
tions to  certain  provisions  that  delegate  to  the  Comptroller 
General  the  power  to  perform  duties  that  may  not  be  carried 
out  by  the  Legislative  Branch.   The  President  instructed  this 
Department  to  advise  Executive  Branch  agencies  with  respect 
to  how  they  could  comply  with  the  Act  in  a  manner  consistent 
with  the  Constitution.   This  memorandum  provides  the  advice 
requested  by  the  President. 


BACKGROUND 

The  new  bid  protest  provisions  were  enacted  as  Subtitle  D 
of  the  CICA.   These  provisions  expressly  permit  any  "interested 
party"  1/   to  file  "[a]  protest  concerning  an  alleged  violation 


1/   "Interested  party"  is  defined  as  "an  actual  or  prospective 
bidder  or  offeror  whose  direct  economic  interest  would  be  affected 
by  the  award  of  the  contract  or  by  failure  to  award  the  contract." 
31  U.S.C.  S    3551.   (Citations  to  the  new  bid  protest  provisions 
will  be  to  the  United  States  Code  sections,  as  those  sections  are 
set  forth  in  the  CICA.) 
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of   a    procurement    statute   or    regulation    .    .    .    ,"    and    authorize 
the    Comptroller    General    to  decide    such   a   protest    under    pro- 
cedures   to   be   established    by   the    Comptroller   General.      See    31 
U.S.C.    S    3552.      These   provisions    provide   the    first   explicit 
statutory   authorization   for    the    Comptroller   General's   review 
of   bid    protests.      Previously,    all    bid    protests    were   considered 
on    the   basis   of   regulations   published    under    the  more  general 
statutory    provision   that   purports    to   authorize    the    Comptroller 
General    to    settle    the    accounts   of   the    United    States   Government. 
See    31    U.S.C.    S    3526. 

The    CICA  requires   the    Comptroller   General    to    notify   the 
federal    agency   involved   in   the    protest,    which   is  then  required 
to    submit    to    the   Comptroller    General    a   complete   report   on    the 
protested    procurement,    "including    all   relevant  documents," 
within   25  working   days  of  the   agency's  receipt  of  notice. 
31   U.S.C.    S   3553(b).      As  a  general   rule,    the  CICA  requires 
the   Comptroller   General   to    issue    a    final  decision  on  a   protest 
within   90   working   days    frocn   the   date    the   protest    is   submitted 
to    the    Comptroller   General.      These    time  deadlines,    however, 
may  be   altered   by   the    Ccmptroller   General    if   he  determines 
and    states    in   writing    that    the    specific   circumstances  of   the 
protest   require    a   longer   period.      The   Act   also    provides    for   a 
so-called    "express  option"    for  deciding    protests   that    the 
"Ccmptroller    General  determines    suitable    for   resolution 
within   4  5    calendar  days    from    the   date    the    protest    is   submitted. 
Finally,    the    Comptroller   General  may  dismiss   a    protest    that 
the' "Comptroller    General   determines    is   frivolous   or  which,    on 
its    face,    does   not    state   a  valid   basis   for   protest."      31   U.S.C. 
S    3554(a)  . 

The    Act  expressly  requires   that    if   a   protest    is   filed 
prior    to   a   contract  award,    "a   contract  may   not   be   awarded    in 
any  procurement   after   the    Federal    agency  has  received    notice 
of   a   protest   with  respect   to   such   procurement    from    the    Ccmp- 
troller   General    and  while   the    protest    is   pending."      31    U.S.C. 
S    3553(c)(1).      The   procuring    agency  may    avoid    this   "stay"    only 
if   the    "head    of   the   procuring    activity"    makes  a    "written 
finding    that    urgent  and   compelling    circumstances   which    signifi- 
cantly affect    interests  of   the    United    States  will    not   permit 
waiting    for   the  decision  of    the    Comptroller   General    .    .    .    ." 
The   Comptroller    General  must   be    advised    of  this    finding,    and 
the    finding  may   not  be  made   "unless    the   award   of   the   contract 
is   otherwise    likely  to  occur   within    30   days   thereafter."       See 
31    U.S.C.    S    3553(c)(3) . 

If  a  bid  protest  is  filed  within  ten  days  after  the  date 
a  contract  is  awarded,  the  procuring  agency  is  required  "upon 
receipt   of    that   notice,    immediately    [to]    direct    the   contractor 
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to   cease    performance   under    the    contract  and    to   suspend    any 
related    activities   that  may  result    in    additional    obligations 
being    incurred   by  the    United    States   under    that  contract.      Per- 
formance of   the  contract  may   not  be  resumed   while    the    protest 
is   pending."      31   U.S.C.    S    3553(d)(1).      As    is   true    with  respect 
to   a    pre-award    protest,    the   head  of   the    procuring    activity  may 
■waive'    the    "stay"    upon   a   written    finding    that   "urgent  and 
ccmpelling   circumstances    that    significantly  affect    interests 
of   the    United    States   will    not   permit   waiting    for    the   decision 
of   tfie   CoTiptroller   General   concerning    the    protest."      In   addition, 
however,    the   Act   provides   an    additional   ground    for   waiver  of   a 
post-award    stay  upon   a   written    finding   "that   performance  of   the 
contract   is   in   the  best   interests  of  the   United   States."      31 
U.S.C.    S   3553(d)(2). 

With  respect   to   remedies,    the   Act  authorizes   the   Comp- 
troller  General    to  determine   whether  a   solicitation  or   proposed 
award   ccsnplies  with  applicable   statutes  and   regulations  and, 
if  not,    to  recommend   that   the   procuring   agency  taJce  certain 
specified    types  of  action.      The   Act. does   not  purport    to  give 
the   Comptroller   General   the  authority  to   issue  binding  decisions 
on   the  merits  of   the   protest.      The   Act  does,   however,    state 
that    if   the    Comptroller   General   determines   that  a    solicitation 
or  award   does  not  comply  with   a   statute  or  regulation,    the 
Comptroller   General  may  declare   an  appropriate    interested 
party  to  be   entitled    to   the  costs  of   "filing    and    pursuing    the 
protest,    including  reasonable    attorneys'    fees"    and    "bid   and    ' 
proposal    preparation."      31    U.S.C.    S   3554(c)(1).      In   addition, 
the   Act    states   that   these  monetary  awards   "shall   be   paid 
promptly  by  the    Federal    agency  concerned   out  of    funds   available 
.to  or   for   the   use  of   the    Federal    agency   for   the   procurement 
of  property  and    services."    31    U.S.C.    S   3554(c)(2). 

Finally,    the   Act  requires   the   head  of  a   procuring   activity 
to  report    to   the   Comptroller    General    if   the   procuring    agency 
has   not   fully   implemented    the    Canptroller   General's  reccsnmenda- 
tions  within    60   days   after  receipt  of  those   recommendations. 
The    Comptroller   General    is   then  required    to  submit  a   yearly 
report   to   Congress  describing    each   instance   in  which  a    federal 
agency  did    not   fully   implement   the    Comptroller   General's  recom- 
mendations.     31   U.S.C.    S    3554(e)(2). 

The    Department  of   Justice   commented   on   similar  bid   protest 
provisions   when   they  were   under   consideration  by  Congress  as 
part  of    H.R.    5184.      See    Letter    to   Honorable   Jack    Brooks,    from 
Robert  A.    HcConnell,    Assistant   Attorney  General,    Office  of 
Legislative   and    Intergovernmental   Affairs    (April    20,    1984). 
At   that    time    the    Department   specifically  objected    to    the    stay 
provisions  on   the  ground    that    they  would   unconstitutionally  vest 
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an   arm  of  the   Legislature  with   the   power   to  control    Executive 
Branch  actions.      The   Department  specifically  concluded   that 
the    stay  provision   "must   be  deleted   because   of   this  constitu- 
tional   infirmity."      Id.   at    3.       In   addition,    the    Department 
objected    to    the    provision    in    H.R.    5184   purporting    to   authorize 
the   Ccxnptroller   General    to   enter   a   legally  binding    award   of 
attorney's    fees  and   bid    preparation  costs.      We    pointed   out 
that   this    provision   unconstitutionally  granted    the    Comptroller 
General    executive  or   judicial    authority   in   a  manner    inconsistent 
with   the    separation  of    powers    and    that,    accordingly,    the    section 
"must   be   deleted    in  order    to   remove   this   substantial    concern."      Id. 
The   Department's  objections   went   unheeded,   and   both  provisions 
were   enacted    into   law. 

When  the  Deficit  Reduction  Act  of  1984  was  presented  to  - 
the  President  for  his  signature,  he  specifically  objected  in  a 
signing  statement  to  the  bid  protest  provisions  upon  which  the 
Department   had   previously  commented: 

1   am   today  signing    H.R.    4170.      In   signing 
this    important   legislation,    I  must  vigorously 
object   to  certain   provisions   that  would 
unconstitutionally  attempt   to  delegate    to 
the   Comptroller   General   of  the   United    States, 
an  officer  of    Congress,    the   power   to   perform 
duties  and   responsibilities   that   in  our 
constitutional    system  may  be   performed   only 
by  officials   of   the   executive  branch.      This 
administration's   position  on   the   unconstitu- 
tionality of   these   provisions  was  clearly 
articulated    to   Congress  by  the   Department  of 
Justice  on  April    20,    1984.      I  am    instructing 
the   Attorney   General    to    inform  all   executive 
branch  agencies   as   soon   as  possible  with   respect 
to   how  they  may  comply  with  the   provisions  of 
this  bill    in    a  manner   consistent  with   the 
Constitution . 

20  Weekly  Comp.    Pres.    Doc.    1037    (July   18,    1984). 

II 

THE  CONSTITUTIONAL  ROLE  OF  THE  COMPTROLLER  GENERAL 

In  order  to  analyze  the  constitutionality  of  the  bid  pro- 
test provisions  of  the  CICA,  it  is  necessary  first  to  understand 
what  types  of  functions  the  Comptroller  General  may  (and  may  not) 
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perform   under   the   constitutionally  prescribed   separation 
of   powers.      This   analysis    first   involves  consideration  of 
where   the   Comptroller   General    fits  within   the    tripartite 
structure   established   by   the   Constitution.      It   is   then 
necessary  to  determine,  given   the   Comptroller   General's  place 
in   that   structure,   what  duties   he  may  constitutionally  perform. 

A.      The   Comptroller   General's   Position   in   the   Tripartite 
Structure   of    the   Federal   Government 

The   Office  of   Comptroller   General   of   the   United    States 
was  created  by   the    Budget   and   Accounting   Act  of    1921.      See  42 
Stat.    23    (1921).      The   Budget  and   Accounting   Act  expressly  stated 
that   the   Comptroller   General   is  "independent  of  the  executive 
departments   .    .    .    .■      Id.      Subsequent  legislation  made   it 
clear   that   the   Comptroller   General    is   part  of   the   Legislative 
Branch.      The   Reorganization  Act  of    1945  specified    that,   for 
the  purpose  of  that  Act,    the   term  "agency"  meant  any  executive 
department,  commission,    independent  establishment,   or  government 
corporation,   but  did   "not    include   the   Comptroller   General   of 
the   United   States  or   the   General   Accounting   Office,  which  are 
a    part  of   the  legislative  branch  of   the   Government."      59   Stat. 
616    (1945).      The   same   provision  was   included    in   the   Reorgani- 
zation  Act  of    1949.      See    63   Stat.    205    (1949).      The   Accounting 
and   Auditing   Act  of   1950  declared   that   the   auditing   for  the 
Government  would   be  conducted  by  the   Comptroller  General   "as 
an   agent  of  the   Congress    .    .    .    ."      64    Stat.    835    (1950). 

Although   the    President   nominates   and,   with   the   advice   and 
consent  of   the   Senate,    appoints   the    Comptroller   General,   the 
President   has   no    statutory  right   to  remove   the   Comptroller 
General,   even   for  cause.      See  31   U.S.C.    S   703    (1982).      The 
Comptroller   General    is   appointed    for  a    fifteen-year    term,   but 
he  may  be  removed   either  by  impeachment  or  by  a   joint  resolution 
of   Congress,   after  notice   and   an  opportunity   for  hearing,    for 
"(i)    permanent  disability;    (ii)    inefficiency;    (iii)    neglect 
of  duty;    ( iv)   malfeasance;    or   (v)    a    felony  or   conduct    involving 
moral    turpitude."      31   U.S.C.    S   703(e)(1).      Given   the   breadth 
of   the  grounds  of  removal,   particularly  the   terms   "inefficiency" 
and    "neglect  of  duty,"    Congress  enjoys   a   relatively  unlimited 
power  over   the    tenure    in  office  of   the    Comptroller   General.    2/ 


2^/      The    Supreme   Court   has   recognized    that   the    power    to   remove 
an  official   is  necessarily  linked    to   the   power   to   supervise 
and    control    the   actions  of   that  official.      See   Humphrey' s 
Executor  v.   United   States,    295   U.S.    602,    627    (1935), 
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This  broad  power  of  removal  was  intended  to  give  Congress 
the  right  effectively  to  control  the  Comptroller  General,  as 
the  following  excerpts  from  the  legislative  history  of  the 
Budget  and  Accounting  Act  demonstrate: 

MR.  FESS.   In  other  words,  the  man  who  is 
appointed  may  be  independent  of  the  appointing 
power,  and  at  the  same  time  if  the  legislative 
branch  finds  that  he  is  not  desirable,  although 
he  may  be  desirable  to  the  appointing  power, 
the  legislative  branch  can  remove  him? 


MR.  HAWLEY.   Yes;  .... 

58  Cong.  Rec.  7136  (1919). 

tl]f  the  bill  is  passed  this  would  give  the 
legislative  branch  of  the  Government  control 
of  the  audit,  not  through  the  power  of  appoint- 
ment, but  through  the  power  of  removal. 

Id.  at  7211  (remarks  of  Rep.  Temple). 

On  the  basis  of  these  statutory  provisions,  it  has  become 
generally  accepted  that  the  Comptroller  General  is  an  arm  of 
Congress  and  is  within  the  Legislative  Branch.   The  Department 
of  Justice  has  consistently  taken  the  view  that  the  Comptroller 
General  is  a  "legislative  officer."   See ,  e.g.  ,'  Testimony  of 
Lawrence  A.  Hammond,  Deputy  Assistant  Attorney  General,  Office 
of  Legal  Counsel,  before  the  Subcommittee  on  Legislation  and 
National  Security,  House  Committee  on  Government  Operations, 
95th  Cong.,  2d  Sess.  (June  26,  1978).   The  courts  have  also 
reached  the  conclusion  that  the  Comptroller  General  is  "an 
arm  of  the  legislature."   See  Delta  Data  Systems  Corp.  v. 
Webster,  No.  84-5356,  slip  op.  at  9  n.l  (D.C.  Cir.  Sep.  21, 
1984);  H.  Steinthal  i    Co.  v.  Seamans,  455  F.2d  1289  (D.C. 
Cir.  1971).   In  addition,  scholars  and  commentators  have 
recognized  the  position  of  the  Comptroller  General  within  the 
Legislative  Branch  and  his  direct  accountability  to  Congress. 
See  R.  Brown,  The  GAP;   Untapped  Source  of  Congressional 
Power  (1970);  F.  Mosher,  The  GAP;   The  Quest  for  Accountability 
in  American  Government  (1979);  Willoughby,  The  Legal  Status 
and  Functions  of  the  General  Accounting  Office  of  the  National 
Government  (1927);  Cibinic  and  Lasken,  The  Comptroller  General 
and  Government  Contracts,  38  Geo.  Wash.  L.  Rev.  349  (1970); 
see  also  The  United  States  Government  Manual  1984/85  at  40. 
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The  extent  of  the  Comptroller  General's  direct  account- 
ability to  Congress  is  perhaps  best  demonstrated  by  publications 
of  Congress  itself  and  of  the  General  Accounting  Office  (GAO) , 
which  the  Comptroller  General  heads.  2/  ^^   1962,  the  Senate 
Committee  on  Government  Operations  published  a  report  that 
described  the  GAO  as: 

a  nonpolitical ,  nonpartisan  agency  in  the 
legislative  branch  of  the  Government  created 
by  the  Congress  to  act  in  its  behalf  in 
examining  the  manner  in  which  Government 
agencies  discharge  their  financial  responsi- 
bilities with  regard  to  public  funds  appro- 
priated or  otherwise  made  available  to  them 
by  the  Congress  and  to  make  recommendations 
looking  to  greater  economy  and  efficiency 
in  public  expenditures. 

S.  Doc.  No.  96,  87th  Cong.,  2d  Sess.  ,  Functions  of  the  U.S. 
General  Accounting  Office  1  (1962). 

A  recent  publication  of  the  GAO  states  that  although  the 
Comptroller  General  is  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate,  the  Comptroller  General  has 
"line  responsibility  to  the  Congress  alone."   United  States 
General  Accounting  Office,  GAO  1966-1981,  An  Administrative 
History  84  (1981).    The  same  publication  states  that  while  "the 
Comptroller  General  has  been  e'stablished  by  the  Congress  with  a 
great  measure  of  discretion  in  independent  action,  he  is  fully 
accountable  to  the  Congress.   The  Congress  has  by  law  and  by 
practice  exercised  its  accountability  in  several  different  ways." 
Id.  at  258.   This  direct  accountability  undoubtedly  has  an  impact 
on  the  positions  and  conclusions  the  Comptroller  General  reaches 
on  public  issues.   For  example,  the  GAO  has  stated  that  "as 
an  agent  of  Congress,  GAO  has  always  considered  it  inappropriate 
to  question  the  constitutionality  of  a  statute  enacted  by  the 
Congress  .  .  .  ."   General  Accounting  Office,  Principles  of 
Federal  Appropriations  Law  1-7  (1982). 


2/  Because  the  Comptroller  General  and  the  GAO  are  both  "a 
part  of  the  legislative  branch  of  the  Government,"  we  treat 
them  as  equivalents  for  the  purposes  of  this  constitutional 
analysis.   See  Reorganization  Act  of  1949,  63  Stat.  205  (1949) 
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Thus,    the    Comptroller   General    is   unquestionably  part  of 
the   Legislative   Branch  and   is  directly  accountable   to   Congress. 
As   part  of   the   congressional    establishment,   the    Comptroller 
General  may  constitutionally   perform  only   those   functions   that 
Congress  may  constitutionally  delegate   to   its  constitutent  parts 
or   agents,    such  as   its  own   Committees.      The   scope   of   this 
power    is  discussed   below. 

B.      The    Duties  That    May   Constitutionally  Be    Performed   by 
An  Agent   of    the   Legislative   Branch 

The    fundamental    principle  of  the    United    States   Constitution 
is  the  division  of   federal   power   among   three  branches  of  govern- 
ment.     The    terra   "separation  of   powers"    does  not  appear    in   the 
Constitution  nor  does  that  concept  manifest   itself    in  one 
specific   provision  of   the   Constitution.      The    Supreme   Court  has 
emphasized,   however,    that   the   separation  of  powers  "is  at 
the   heart  of  our    Constitution    .    .    .    ,"    and    the   Court  has   recog- 
nized  "the    intent  of   the    Framers   that   the   powers  of   the   three 
great  branches  of   the    National    Government  be   largely  separate 
from  one   another."      Buckley  v.   Valeo,    424   U.S.    1,    119-20    (1976). 
"The   principle  of   separation  of  powers  was  not   simply  an   abstract 
generalization    in   the  minds  of   the    Framers:      it   was   woven    into 
the   document   that   they  drafted    in   Philadelphia    in    the    summer 
of   1787."      Id.   at    124.      "The  very   structure  of   the   articles 
delegating   and    separating    powers   under   Arts.    I,    II,    and    III 
exemplify   the   concept  of    separation  of   powers    .    .    .    ."      INS   v. 
Chadha,    103   S.    Ct .    2764,    2781    (1983).      In   The   Federalist   No. 
47,    James    Madison  defended   this   tripartite   arrangement   in   the 
Constitution  by  reference    to   Montesquieu's  well-known -maxim 
that   the   legislative,    executive,    and   judicial   departments 
should   be   separate   and   distinct: 

The   reasons  on   which   Montesquieu  grounds 
his  maxim   are  a    further  demonstration  of 
his  meaning.      "When    the   legislative    and 
executive   powers  are   united    in   the    same 
person  or  body,"    says   he,    "there  can  be 
no   liberty,   because    apprehensions  may 
arise   lest    the   same  monarch  or   senate 
should    enact   tyrannical    laws   to   execute 
them    in   a   tyrannical  manner."      Again: 
"Were   the   power   of  judging    joined   with 
the   legislative,    the   life    and   liberty 
of    the    subject   would    be   exposed    to 
arbitrary  control,    for   the    judge   would 

(cont'd) 
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(cont'd) 

then  be  the  legislator.   Were  it  joined 
to  the  executive  power,  the  judge  might 
behave  with  all  the  violence  of  an 
oppressor." 

The  Federalist  No.  47,  303  (New  American  Library  Ed.  1961) 
(emphasis  in  original);  see  Buckley  v.  Valeo,  424  U.S.  1,  120-21 
(1976). 

The  division  of  delegated  powers  was  designed  "to  assure, 
as  nearly  as  possible,  that  each  Branch  of  Government  would 
confine  itself  to  its  assigned  responsibility."   INS  v.  Chadha, 
103  S.  Ct.  at  2784.   This  division  obliges  the  branches  both 
to  confine  themselves  to  their  constitutionally  prescribed 
roles  and  not  to  interfere  with  exercise  by  the  other  branches 
of  their  constitutional  duties.   Thus,  the  doctrine  of  separation 
of  powers  "may  be  violated  in  two  ways.   One  branch  may  interfere 
impermissibly  with  the  other's  performance  of  its  constitutionally 
assigned  function.   Alternatively  the  doctrine  may  be  violated 
when  one  branch  assumes  a  function  that  more  properly  is  entrusted 
to  another."  16^.    at  2790  (Powell,  J.  concurring)  (citations 
omitted). 

This  constitutionally  prescribed  separation  of  powers  is 
not  merely  a  theoretical  concept;  it  creates  enforceable  limits 
upon  the  powers  of  each  branch.   The  Supreme  Court  has  emphasized 
that  it  "has  not  hesitated  to  enforce  the  principle  of  separation 
of  powers  embodied  in  the  Constitution  when  its  application  has 
proved  necessary  for  the  decisions  of  cases  or  controversies 
properly  before  it."   Buckley  v.  Valeo,  424  U.S.  at  123.   Thus, 
the  separation  of  powers  is  a  vital  part  of  the  structure  of 
the  Constitution  and  the  federal  government,  and  it  operates 
as  an  enforceable  limit  on  the  ability  of  one  branch  to  assume 
powers  that  properly  belong  to  another. 

At  various  times  in  the  Nation's  history,  'the  Supreme  Court 
has  acted  to  restrain  each  of  the  other  branches  from  overstepping 
its  proper  constitutional  role.   In  particular,  the  Court  has 
been  sensitive  to  the  need  to  limit  Congress  to  the  performance 
of  its  legislative  duties  and  not  permit  it  to  usurp  executive 
or  judicial  functions.   The  Court  has  observed  that  because  of 
the  Framers'  specific  concerns  about  the  potential  abuse  of 
legislative  power,  "barriers  had  to  be  erected  to  ensure  that 
the  legislature  would  not  overstep  the  bounds  of  its  authority 
and  perform  the  functions  of  the  other  departments."   United 
States  v.  Brown,  381  U.S.  437,  444  (1965).   In  Springer  v. 
The  Philippine  Islands,  277  U.S.  189  (1928),  the  Court  stated: 

Legislative  power,  as  distinguished  from 
executive  power,  is  the  authority  to  make 

(cont'd) 
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(cont'd) 

laws,  but  not  to  enforce  them  or  appoint 
the  agents  charged  with  the  duty  of  such 
enforcement.   The  latter  are  executive 
functions . 

277  U.S.  at  202. 

In    Myers   v.   United  States,    272  U.S.    52    (1926),    the    Court 
held    that    Congress   could    not   limit  or    interfere   with   the 
President's  ability  to  remove   executive  officials: 

Article    II   excludes   the  exercise  of  legislative 
power  by  Congress  to   provide    for   appointments 
and   removals,    except  only  as  granted    therein 
to   Congress   in   the  matter  of   inferior  offices    .    .    .    . 
It] he   provisions  of   the   second   section  of   Article 
II,   which  blend    action  by  the   legislative  branch, 
.  or  by  part  of    it,    [senate   advice   and   consent]    in 
the   wor)c  of  the   executive,   are   limitations   to  be 
strictly  construed    and   not   to  be   extended  by 
implication    .... 

272   U.S.    at    164. 

In   Buckley  v.   Valeo,    the    Court  ruled    that   Congress   was 
barred   by   the    Appointments    Clause    from  appointing    Officers  of 
the    United    States,   whom    it  defined    as   those   "exercising 
significant  authority  pursuant   to   the   laws  of    the    United 
States."      424  U.S.    at    126.      In   so   holding,   the   Court  expressly 
recognized   that   Congress's  broad   power   under   the    Necessary 
and    Proper   Clause   extends  only  so    far   as   its   legislative 
authority,   and  does   not   expand    that  authority   to   encompass 
the   exercise   of  executive   powers: 

The   proper    inquiry   when   considering    the 
Necessary  and    Proper   Clause    is  not   the 
authority  of    Congress   to  create   an  office 
or   a  commission,   which   is  broad    indeed, 
but  rather    its   authority   to   provide    that 
its  own   officers  may  make   appointments   to 
such  office  or   commission. 

So   framed,    the   claim   that   Congress  may 
provide    for   this  manner  of  appointment 

( cont*  d) 
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(cont'd) 

under  fhe  Necessary  and  Proper  Clause  of 
Art.  I  stands  on  no  better  footing  than 
the  claim  that  it  may  provide  for  such 
manner  of  appointment  because  of  its 
substantive  authority  to  regulate  federal 
elections.   Congress  could  not,  merely 
because  it  concluded  that  such  a  measure 
was  "necessary  and  proper"  to  the  discharge 
of  its  substantive  legislative  authority, 
pass  a  bill  of  attainder  or  ex  post  facto 
law  contrary  to  the  prohibitions  contained 
in  S  9  of  Art.  I.   No  more  may  it  vest  in 
itself,  or  in  its  officers,  the  authority 
to  appoint  Officers  of  the  United  States 
when  the  Appointments  Clause  by  clear 
implication  prohibits  it  from  doing  so. 

Id.  at  134-35. 

Finally,   the   Supreme   Court  has  most   recently  and   thoroughly 
considered   the   scope  of   Congress's  authority   to   act  other   than 
by  plenary  legislation   in    INS   v.   Chadha.      In   Chadha ,    the   Court 
declared    unconstitutional    a  one-house  legislative  veto   provision, 
In   so  doing,   the   Court  underscored   the  constitutional   require- 
ment  that,    in  order    for   Congress    to  bind   or   affect   the  legal 
rights  of  government  officials  or   private   persons  outside   the 
Legislative   Branch,    it  must   act  by  legislation   presented   to 
the   President   for  his   signature  or  veto: 

The  decision   to  provide   the   President 
with  a   limited   and   qualified   power   to 
nullify  proposed  legislation  by  veto 
was  based   on  the   profound   conviction  of 
the    Fraraers   that   the   powers  conferred 
on  Congress   were   the   powers   to   be  most 
carefully  circumscribed.      It  is  beyond 
doubt   that   lawmaking   was  a    power   to  be 
shared   by  both   Houses  and   the   President. 

103    S.    Ct.   at   2782.      When   Congress  takes  action   that   has   " the 
purpose   and   effect  of   altering   the   legal    rights,   duties   and 
relations   of  persons    .    .    .    outside   the   legislative   branchT^    it 
must   act  by  passing    a  law  and   sutroitting    it   to   the    President 
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in    accordance   with    the    Presentment   Clauses   and    the   constitu- 
tionally  prescribed    separation  of   powers.      I^ .    at    2784    (emphasis 
added)  .      The    Court  emphasized    that   'when    the    Framers    intended 
to   authorize   either    House  of    Congress    to   act   alone    and   outside 
of   its   prescribed    bicameral    legislative   role,    they  narrowly 
and   precisely  defined    the    procedure    for  such   action."      Id.  at 
2786.    4/ 

Finally,   with   respect   to   Congress's   power   over    the    Legisla- 
tive   Branch,    the    Court  concluded: 

One  might   also    include  another   "exception" 
to   the   rule    that   Congressional    action    having 
the    force  of  law  be   subject   to   the   bicameral 
requirement    and    the    Presentment   Clauses. 
Each   House    has    the   power   to    act   alone    in 
determining    specified    internal  matters. 
Art.    I,    S    7,    els.    2,    3,    and    S    5,    cl.    2. 
However,    this   "exception"   only  empowers 
Congress    to   bind    itself   and    is   noteworthy 
"  only    insofar  as    it    further    indicates   the 
Framers'     intent    that   Congress   not   act    in    any 
legally  binding  manner  outside    a   closely 
circumscribed    legislative   arena,    except    in 
specific    and    enumerated    instances. 

Id.    at   2786    n.20    (emphasis   added). 

These   principles    have   never  been  directly  applied   by  a 
court   to    establish    the   constitutional    limits   on   Congress's 
authority  to   assign  duties,  to   the    Ccxtiptroller    General.      In 


4/     As    the    Court   noted,    there   are  only   four   provisions   in    the 
Constitution  by   which  one    House  may  act   alone    with    the   unreview- 
able   force  of   law,    not   subject   to    the    President's  veto:      the 
power  of    the    House   of    Representatives    to    initiate    impeachment, 
the    power  of    the    Senate    to   try   individuals   who   have   been 
impeached   by   the    House;    the   power  of   the    Senate    to  approve  or 
disapprove   presidential    appointments;    and    the    power   of  the 
Senate    to   ratify    treaties   negotiated   by   the    President.      See 
103    S.    Ct.    at    2786. 
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particular,  we  are  aware  of  no  court  decision  that  has 
ever  held  that  the  Comptroller  General  may  constitutionally 
perform  executive  duties  or  take  actions  that  bind  individuals 
outside  the  Legislative  Branch.  ^/  Some  courts  have,  in 
dictum,  noted  that  the  Budget  and  Accounting  Act  purports  to 
give  the  Comptroller  General  broad  power  to  bind  the  Executive 
Branch.   See  United  States  ex  rel.  Skinner  t    Eddy  Corp.  v. 
McCarl,  275  U.S.  1  (1927);  United  States  ex  rel.  Brookfield 
Construction  Co.  v.  Stewart,  234  F.  Supp.  94,  100  (D.D.C), 
aff 'd,  339  F.2d  753  (D.C.  Cir.  1964).  '  Other  courts  have 
stated,  solely  on  the  basis  of  statutory  language  and  without 
considering  any  possible  constitutional  issues,  that  the 
Comptroller  General's  settlement  of  accounts  is  binding  on 
the  Executive  Branch.   See  United  States  v.  Standard  Oil 
Co.  ,  545  F.2d  624,  637-38  (9th  Cir.  1976);  Burkley  v.  United 
States,  185  F.2d  267  (7th  Cir.  1950);  Pettit  v.  United  States, 
488  F.2d  1026  (Ct.  CI.  1973).   In  none  of  these  cases,  however, 
did  the  courts  consider  generally  the  scope  of  authority  that 
could  constitutionally  be  assigned  to  the  Comptroller  General 
or,  specifically,  whether  the  Constitution  would  permit  the 
Comptroller  General,  as  an  arm  of  Congress,  to  take  action 
affecting  the  rights  or  obligations  of  Executive  Branch 
officials  or  private  citizens. 

Other  cases  have  expressly  recognized  that,  in  the 
context  of  the  Comptroller  General's  current  review  of  bid 
protests,  the  authority  of  the  Comptroller  General  is  purely 
advisory  and  does  not  bind  the  Executive  Branch.   See  Delta 
Data  Systems  Corp.  v.  Webster,  No.  84-5356,  slip  op.  at  8-9 
(D.C.  Cir.  Sep.  21,  1984);  Wheelabrator  Corp.  v.  Chafee,  455 
F.2d  1306,  1313  (D.C.  Cir.  1971);  Aero  Corp.  v.  Department 
of  the  Navy,  540  F.  Supp.  180,  206  (D.D.C.  1982);  Simpson 
Electric  Co.  v.  Seamans,  317  F.  Supp.  684,  686  (D.D.C.  1970). 


5/      In  Buckley  v.  Valeo,  the  Court  noted  that  the  Comptroller 
General  "is  appointed  by  the  President  in  conformity  with 
the  Appointments  Clause."   424  U.S.  at  128  n.l65.   This 
reference  was  not,  however,  an  indication  that  the  Comptroller 
General  is  authorized  to  perform  executive  responsibilities,  but 
rather,  simply  responded  to  an  argument  made  by  Congress  in 
Buckley  that  the  Office  of  Comptroller  General  was  precedent  sup- 
porting Congress's  asserted  right  to  make  certain  types  of 
appointments. 
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Indeed,  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  has  recently  recognized  that  there  "might 
be  a  constitutional  impediment  to  such  a  binding  effect.   See 
INS  V.  Chadha,  103  S.  Ct.  2764  (1983)."   Delta  Data  Systems 
Corp.  V.  Webster,  slip  op.  at  9  n.l. 

We  believe  that  if  a  court  were  to  apply  the  separation 
of  powers  principles  discussed  above  to  establish  the  constitu- 
tional role  of  the  Comptroller  General,  it  would  limit  the 
Comptroller  General  to  those  duties  that  could  constitutionally 
be  performed  by  a  congressional  committee.   Thus,  under  the 
above  principles,  the  Comptroller  General  may  not  act  in  an 
executive  capacity,  and  he  may  not  take  actions  that  bind 
individuals  and  institutions  outside  the  Legislative  Branch. 
He  may  advise  and  assist  Congress  in  reviewing  the  performance 
of  the  Executive  Branch  in  order  to  determine  if  legislative 
action  is  desirable  or  necessary.   He  may  not,  however, 
substitute  himself  for  either  the  executive  or  the  judiciary 
in  determining  the  rights  of  others  or  executing  the  laws  of 
the  United  States.   Our  analysis  of  the  bid  protest  provisions 
of  the  CICA  is  based  upon  these  conclusions. 

Ill 

THE  CONSITUTIONALITY  OF  THE  BID  PROTEST  PROVISIONS  OF  THE  CICA 

Given  the  foregoing  constitutional  principles,  there  are 
two  provisions  .of  the  CICA  that  raise  significant  constitutional 
problems:   (1)  the  provision  requiring  a  procuring  agency  to 
stay  a  procurement  pending  resolution  by  the  Comptroller. 
General  of  a  bid  protest;  and  (2)  the  provision  authorizing 
the  Comptroller  General  to  require  a  procuring  agency  to  pay 
certain  costs,  including  attorneys'  fees  and  bid  preparation 
costs. 

A.   The  Stay  Provision 

Under  the  stay  provision  of  the  CICA,  a  procuring  agency 
is  required  to  suspend  a  procurement  upon  the  filing  of  a  bid 
protest  until  the  Comptroller  General  issues  his  decision  on 
the  protest.   Thus,  the  Comptroller  General  is  given  the 
power  to  determine  when  the  stay  will  be  lifted  by  the  issuance 
of  his  decision  on  a  bid  protest.   As  a  practical  matter,  the 
Comptroller  General  could  effectively  suspend  any  procurement 
indefinitely  simply  by  delaying  for  an  indefinite  period  his 
decision  on  a  bid  protest. 
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From   a  constitutional   perspective,  we    find   nothing    improper 
in   the  requirement    for  a    stay,    in   and  of   itself.      Congress    fre- 
^quently  requires   Executive   Branch  agencies   to   notify  Congress  of 
certain   actions   and   wait   a   specified   period   before    implementing 
those   actions.      These   so-called   "report  and   waif    requirements 
were   specifically  recognized   by  the   Supreme   Court    in  Chadha 
as  a   constitutionally  acceptable  alternative   to   the   leoTsTative 
veto.      See    103   S.    Ct .   at    2783.  '^yxsj.ative 

The   problem    in   this   instance   arises   from   the   power  granted 
to  the   Comptroller   General   to  lift   the   stay.      The   CICA  gives   the 
Comptroller   General,   an   agent  of   Congress,   the   power    to  dictate 
when  a   procurement  may  proceed.      This  authority  amounts,    in 
Chadha 's  words,   to   a  power   that  has  the  "effect  of  altering 
the   legal   rights,   duties   and   relations  of  persons    .    .    .   outside 
the   legislative  branch."      See   103   S.    Ct.   at   2784.      As  a 
constitutional  matter,   there   is  very  little  difference  between 
this  power   and   the   power  of  a   legislative  veto. 

A  similar  issue   was  raised    in  American  Federation  of 
Government  Employees   v.   Pierce,    697   F.2d  303    (D.C.    Cir.    1982). 
In  that  case,   the  court  of  appeals  considered   the  validity  of' 
a   statute   that  required    the   Department  of  Housing   and   Urban 
Development   to  suspend   any  reorganization  until    it  received 
approval    from   the   House   and    Senate   Committees  on   Appropria- 
tions.     The  court  ruled   that   this   provision  could   be    interpreted 
simply  as  a   form  of  legislative  veto,   but   it  also   stated: 

The   provision  can   also  be   taken  as 
granting    the  Appropriations   Committees 
the   power    to  lift   a  congressionally- 
imposed   restriction  on   the   use  of 
appropriated   funds.       In   this  light, 
the  directive    is  nothing  more  or  less 
than  a  grant  of   legislative   power   to 
two  congressional    committees.      It    is 
plainly  violative  of   article    I,   section   7, 
which  prescribes  the  only  method   through 
which  legislation  may  be  enacted   and   which 
■restrict[s]    the  operation  of  the   legislative 
power   to   those   policies   which  meet   the 
approval   of  three  constituencies,  or  a 
super-majority  of   two." 

697    F.2d   at   306,    c i t i nq   Consumer   Energy  Council   v.    FERC ,    673 
F.2d    425,    464    (D.C.    Cir.    1982),    affd    103   S.    Ct.    3556    (1983K 
Similarly,   the  grant   to    the   Comptroller  General   of  the    power 
to  lift    the    stay    imposed    under   the   CICA  amounts    to   a  grant  of 
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legislative  power  to  an  arm  of  Congress.   This  grant  is 
clearly  inconsistent  with  the  principles  established  by  the 
Supreme  Court  in  Chadha,  which  were  accjrately  anticipated 
by  the  D.  C.  Circuit  in  Pierce. 

A  difficult  problem  is  presented  in  this  instance,  however, 
by  the  question  of  the  extent  to  which  the  unconstitutional  pro- 
vision is  severable  from  the  remainder  of  the  CICA.   In  Chadha, 
the  Court  ruled  that  an  unconstitutional  provision  is  generally 
presumed  to  be  severable.   The  Court  outlined  several  guidelines 
with  respect  to  evaluating  this  issue  in  a  specific  instance. 
First,  the  Court  stated: 

Only  recently  this  Court  reaffirmed  that 
the  invalid  portions  of  a  statute  are  to 
be  severed  "'(ulnless  it  is  evident  that 
the  Legislature  would  not  have  enacted  those 
provisions  which  are  within  its  power,  inde- 
pendently of  that  which  is  not'"  Buckley  v. 
Valeo,  424  U.S.  1,  108  .  .  .   (1976),  quoting 
■  Champlin  Refining  Co.  V.  Corporation  Coram'n, 
286  U.S.  210,  234  ..  .   (1932). 

INS  V.  Chadha,  103  S.  Ct.  at  2774.   Thus,  unless  there  are 
clear  indications  that  Congress  would  have  intended  additional 
parts  of  a  statute  to  fall  because  of  the  invalidity  of  a 
single  provision,  the  invalid  provision  will  be  severed. 
Second,  the  Court  stated  that  a  severability  clause  is  strong 
.evidence  that  Congress  did  not  intend  that  the  entire  statute 
or  any  other  part  of  itwould  fall  simply  because  another 
provision  was  unconstitutional.   103  S.  Ct.  at  2775.   Finally, 
the  Court  stated  that  "(a]  provision  is  further  presumed  severable 
if  what  remains  after  severance  is  'fully  operative  as  a  law.' 
Champlin  Refining  Co.  v.  Corporation  Comm'n,  supra,  286  U.S.  at 
234."   103  S.  Ct.  at  2775.   The  severability  issue  must  be 
analyzed  in  light  of  these  principles. 

The  only  aspect  of  the  stay  provision  that  is  directly 
unconstitutional  is  the  provision  authorizing  the  Comptroller 
General  to  lift  the  stay  by  issuing  his  decision  or  finding 
that  a  particular  protest  is  frivolous.   If  this  provision 
alone  were  severed,  the  stay  would  remain  in  effect  indefinitely 
because  there  would  be  no  remaining  statutory  basis  for  termi- 
nating the  stay.   Although  the  statute  could  technically 
operate  this  way,  as  a  practical  matter  this  alternative  would 
seem  quite  draconian  because  it  would  permit  any  bid  protester 
effectively  to  cancel  a  procurement  simply  by  filing  a  protest. 
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It  Is  clear  that  Congress  did  not  intend  such  a  result  when 
it  adopted  the  CICA.  See  H.R.  Rep.  No.  861,  9eth  Cong.,  2d 
Sess.    1436-37    (1984). 

Alternatively,   the   stay  provisions  could   be    interpreted   to 
require   a  mandatory   stay   for   a   set  period  of   time    in  order   to 
give   the   Comptroller   General    an  opportunity  to   reach  a  decision 
on  the  bid   protest.      This    period   of   time  might  be    set  at   90 
working   days,   which   is   the   period   of  time  established   by  the 
CICA  as   the   standard   time   within   which  the   Comptroller  General 
should    issue   his  decision  on   a  bid   protest. 

We  do  not  believe,   however,   that  such  a   reworking  of  the 
statute   would   be  consistent  with   Congress's   intent.      First, 
such  a  construction   would    involve   essentially  a  redrafting  of 
the   stay  provision  rather   than   simple  severance  of  the  offending 
sections.      Second,   and  more    important,    it  would  mean   that  any 
time   a  bid   protest  were   filed,   a   procurement  would   automatically 
be  delayed   for  90   working   days.      Thus,   any   interested   party 
who  might  be  able   to   file   a  protest,  however    ill-founded, 
could   prevent  a   procurement   for   a   not   insubstantial   period  of   , 
time . 

We   do  not  believe    that   Congress   intended    the    bid   protest 
process   to  be   subject   to    such   potential  manipulation.  £/     In 
fact.    Congress   expressly    included    the   provision  granting    the 


6/     We   are    informed    by  representatives  of   the    Department  of 
Defense    that   there   would   be   a    significant   question   concerning 
the    proper   allocation  of  costs   incurred   by  an  otherwise 
successful  bidder  during    any  period    in  which  a    stay   were    in 
effect.      If   Congress  desires   to   enact  a  bid-protest    system 
in   which    frivolous   protests    stay   the  award   of   a   contract    for 
90   days    (or  any  other   set   period    of  time),   thereby  potentially 
increasing   substantially  the    ultimate  cost   to   the    Government 
of  a   procurement  because    the   original,   successful    bidder   will 
have    to  pass  on   to   the    Government   the  costs    incurred   because 
of   the   delay,    Congress  may  do   so.     We   would   not,    however, 
assume    an    intent  on   the   part  of    Congress    to  do   so  ;    if   Congress 
intends   to   legislate    such  an   arguably  inefficient   procurement 
system,   we  believe    it   should   be   required    to  do    so    expressly 
in   order   to   provide    for    the    political    accountability  that   is 
built   into  our  constitutional   system. 
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Comptroller  General   the   power   to  dismiss   frivolous  protests 
precisely   in  order   to   avoid   this   potential   abuse.      The 
conference  report  stated: 

The  conference   substitute   provides  that 
the   Comptroller   General  may  disniiss  at   any 
point   in   the   process   a    filing   determined    to 
be   frivolous  or   to   lack  a   solid  basis   for 
protest.      This   provision  reflects  the    intent 
of   the  conferees   to   keep  proper  contract 
awards  or  due   performance  of  contracts   from 
being    interrupted   by  technicalities   which 
interested   parties   in  bad    faith  might  other- 
wise attempt   to   exploit. 

H.R.    Rep.    No.    861,    98th   Cong.,    2d   Sess.    1436-37    (1984).      Given 
our  conclusion   that   the   provision   permitting   the   Comptroller 
General    to   terminate   the    stay  immediately  in   the   case  of  a 
frivolous   protest   is   unconstitutional,   we  do   not  believe 
that   Congress  would   have    intended    for   all   contracts   to  be 
delayed    for   any  set   period   of    time   simply  upon   the    filing  of 
a  protest,   regardless  of   the  good    faith  of  the   protester  or 
merit  of  the   protest.      Therefore,  because   the   provisions 
permitting    the   Comptroller   General    to   terminate    the    stay  must 
be   severed   from  the   statute,    we  believe   that   the   entire   stay 
provision  must  be  stricken   as  well.    IJ 

This  result   is  consistent  with  the  approach   taken  by 
the    United    States  Court  of  Appeals   for   the   District  of   Columbia 
Circuit    in  American   Federation  of  Government   Employees  v^   Pierce. 
In    that  case,   as   previously  discussed,   the  court  declared   uncon- 
stitutional  a   provision   that   required   a    stay  of   any  reorganization 
plan   within   HUD  until    two   congressional    committees  had  given 
specific   approval.      The   court  recognized    that   the  only  directly 
unconstitutional    aspect  of   this   statute   was   the    section   that 
gave    the  congressional   committees   the   power    to   terminate    the 
stay.      697   F.2d   at   307.      Although   the   court  could   have   severed 
that   provision   alone    from   the   statute   and  left   the    stay   provision 
in   effect,    it  determined    that  "the   prohibition  on   HUD  reorganiza- 
tion   [was]    'inextricably  bound'    to   the    invalid   committee   approval 
device."      Id.    (citation  omitted).      In   the   present   instance,    the 
two   provisions   seem  equally    inextricably  bound,    and    we  believe 
that   Congress  would    not   have   enacted    the    stay  provision   "in 
the    absence  of   the    invalidated   provision."      See   Consumer  Energy 
Council    V.    FERC,    673    F.2d   at    442. 


7/      We    have   no  doubt   that,   under   the    severability  principles   set 
Torth  above,    the    stay  provision  may  be    severed.      The    Act  may 
operate   perfectly  well    without   the    stay  provision,   and    there    is 
no   indication   that   Congress   would   have   wished   the  entire   Act 
to    fall    if   the   stay  provision  were    invalidated. 
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B.   The  Provision  for  Awarding  Attorneys'  Fees  and 
Bid  Preparation  Costs 

The  provision  permitting  the  Comptroller  General  to 
award  costs,  including  attorneys'  fees  and  bid  preparation 
costs,  to  a  prevailing  protester,  and  which  purports  to 
require  federal  agencies  to  pay  such  awards  "promptly,"  31 
U.S.C.  S  3554(c)(2),  suffers  from  a  constitutional  infirmity 
similar  to  the  one  that  afflicts  the  stay  provision.   By 
purporting  to  vest  in  the  Comptroller  General  the  power  to 
award  damages  against  an  Executive  Branch  agency,  Congress 
has  attempted  to  give  its  agent  the  authority  to  alter  "the 
legal  rights,  duties  and  relations  of  persons  .  .  .   outside 
the  legislative  branch."   103  S.  Ct.  at  2784.   That  this 
authority  is  in  the  nature  of  a  judicial  power  makes  it  no 
less  impermissible  for  Congress  to  vest  it  in  one  of  its  own 
agents.   Congress  may  no  more  exercise  judicial  authority 
than  it  may  exercise  executive  authority.   See  INS  v.  Chadha, 
103  S.  Ct.  at  2788  (Powell,  J.,  concurring).   Although  Congress 
may  by  statute  vest  certain  quasi-judicial  authority  in 
agencies  independent  of  Executive  Branch  control,  see  Humphrey's 
Executor  v.  United  States,  295  U.S.  602  (1935),  Congress  may 
not  vest  such  authority  in  itself  or  one  of  its  arms,  in 
clear  violation  of  the  constitutionally  prescribed  separation 
of  powers. 

Based  on  our  discussion  of  the  law  of  severability  in  Part 
III. A.  above,  we  believe  that  the  damages  provision  is  clearly 
severable  from  the  remainder  of  the  CICA.  .The  remainder  of 
the  Act  is  unrelated  to  the  damages  provision  and  may  clearly 
continue  to  operate  fully  as  a  law  without  the  invalid  provision. 
Moreover,  we  find  no  evidence,  either  in  the  statute  cr  in  its 
legislative  history,  to  indicate  that  Congress  would  not  have 
enacted  the  remainder  of  the  CICA  without  the  damages  provision. 
Therefore,  only  the  damages  provision  need  be  stricken  from 
the  statute. 

We  wish  to  emphasize  that  we  do  not  question  the  validity 
of  the  remainder  of  the  CICA,  and,  in  particular,  the  general  grant 
of  authority  to  the  Comptroller  General  to  review  bid  protests. 
Congress  may,  consistent  with  the  Constitution,  delegate  to  a 
legislative  officer  the  power  to  review  certain  Executive  Branch 
actions  and  issue  recommendations  based  upon  that  review.   Thus, 
the  Comptroller  General  may  continue  to  issue  decisions  with 
respect  to  bid  protests.   In  accordance  with  the  principles 
discussed  above,  however,  these  decisions  must  be  regarded  as 
advisory  and  not  binding  upon  the  Executive  Branch. 
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IV 

CONCLUSION 

In  surunary,  we  believe  that  the  stay  provisions  of  the 
CICA,  now  in  31  U.S.C.  S  3553(c)  and  (d),  are  unconstitutional 
and  should  be  severed  in  their  entirety  from  the  remainder  of 
the  Act.   In  addition,  the  damages  provision  contained  in 
31  U.S.C.  S  3554(c)  is  similarly  unconstitutional  and  should 
be  severed  from  the  rest  of  the  CICA.   Because  these  provisions 
are  unconstitutional,  they  can  neither  bind  the  Executive  Branch 
nor  provide  authority  for  Executive  Branch  actions.   Thus,  the 
Executive  Branch  should  take  no  action,  including  the  issuance 
of  regulations,  based  upon  these  invalid  provisions. 

We  recommend  that  Executive  Branch  agencies  implement 
these  legal  conclusions  in  the  following  manner.   First,  with 
respect  to  the  stay  provisions,  all  executive  agencies  should 
proceed  with  the  procurement  process  as  though  no  stay  provision 
were  contained  in  the  CICA.   We  recognize  that,  under  the  Federal 
Acquisition  Regulation, 'executive  agencies  have  voluntarily  agreed 
to  stay  procurements  pending  the  resolution  of  bid  protests  in 
certain  circumstances.   See  48  C.F.R.  S  14. 407-8(b) (4) ,   Execu- 
tive agencies  may  continue  to  comply  with  these  and  other  appli- 
cable regulations.   These  regulations  may  not,  however,  be 
based  upon  the  invalid  authority  of  the  stay  requirements  of 
the  CICA. 

With  respect  to  the  damages  provision  contained  in  31 
U.S.C.  S  3554(c),  executive  agencies  should  under  no  circum- 
stances comply  with  awards  of  costs,  including  attorneys'  fees 
or  bid  preparation  costs,  made  by  the  Comptroller  General.  We 
would  further  recommend  that  executive  agencies  not  respond  to 
the  Comptroller  General  on  the  merits  of  any  application  for  a 
damage  award  except  to  state  that  the  Executive  Branch  regards 
the  damages  provision  as  unconstitutional. 


'^C^T'Va . 


Larry  L.  Simms 

Acting  Assistant  Attorney  General 

Office  of  Legal  Counsel 
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December  17,  1984,  0MB  Bulletin  No.  85-8,  "Procedures  Governing 

Implementation  of  Certain  Unconstitutional  Provisions  of  the  Competition 
in  Contracting  Act  of  1984." 

EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

OFFICE  OF  MANAGEMENT  AND  BUDGET 

WASHINGTON,  D.C.    20503 

December  17,  1984 
BULLETIN  NO.  85-8 

TO  THE  HEADS  OF  EXECUTIVE  DEPARTMENTS  AND  AGENCIES 

SUBJECT:    Procedures  Governing  Implementation  of  Certain 

Unconstitutional  Provisions  of  the  Competition  in 
Contracting  Act  of  1984 

1.  Summary.   The  Department  of  Justice  has  concluded  that  two 
provisions  of  the  Competition  in  Contracting  Act  of  1984  are 
unconstitutional  because  they  purport  to  authorize  the 
Comptroller  General  to  exercise  Executive  authority  in  violation 
of  the  principle  of  Separation  of  Powers.   Pending  judicial 
resolution  of  the  matter,  agencies  which  exercise  procurement 
authority  will  hereafter  be  required  to  conduct  their  contracting 
authority  in  conformance  with  the  Department's  legal  advice. 

2.  Background.   On  July  18,  1984,  the  President  signed  the 
Competition  in  Contracting  Act,  enacted  as  part  of  the  Deficit 
Reduction  Act  of  1984,  Public  Law  No.  98-369,  98  Stat.  494.   At 
the  time  he  signed  the  bill,  the  President  issued  a  statement 
questioning  the  constitutionality  of  several  provisions  of  the 
Act  which  ostensibly  authorized  the  Comptroller  General  to  bind 
Executive  Branch  agencies  concerning  certain  aspects  of  the  bid 
protest  process.   The  President  further  requested  that  the 
Attorney  General  advise  Executive  agencies  how  to  comply  with  the 
Act  in  a  manner  consistent  with  the  Constitution. 

On  October  17,  1984,  the  Department  responded  to  the  President's 
request  by  issuing  an  opinion  which  concluded  that  several 
provisions  added  by  Section  2741  of  the  Act  were 
unconstitutional: 

o  31  U.S.C.  3553(c)  and  (d) ,  which  require  a  procuring  agency 
to  suspend  or  "stay"  a  procurement  if  a  bid  protest  is 
timely  filed  and  purport  to  authorize  the  Comptroller 
General  to  lift  this  "stay"  of  the  procurement  by  issuing 
bis  decision  on  the  bid  protest. 

o  31  U.S.C.  3554(c),  which  purports  to  authorize  the 

Comptroller  General  to  make  binding  awards  of  attorneys' 
fees  and  bid  preparation  costs  to  successful  bid  protestors. 
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The  Department  concluded  that  the  Comptroller  General,  as  a 
Legislative  Bra:nch  official,  could  not  exercise  these  Executive 
Branch  authorities  consistent  with  the  Constitution,  as  recently 
interpreted  by 'the  Supreme  Court  in  INS  v.  Chadha,  462  U.S.  919 
(1983)  .   The  Department  therefore  concluded  that  these  three 
sections  must  be  stricken  from  the  Act.   (A  copy  of  the 
Department's  letters  to  the  Speaker  of  the  House  and  the  Vice 
President,  as  well  as  its  formal  opinion  on  the  subject,  are 
attached  to  this  Bulletin.) 

The  Department  did  not  question  the  validity  of  the  remainder  of 
the  Act,  including  specifically  its  grant  of  authority  to  the 
Comptroller  General  to  review  bid  protests.  The  Department 
concluded  that  the  Comptroller  General  could  properly  continue  to 
review  and  issue  opinions  with  respect  to  bid  protests,  but  that 
these  decisions  must  be  regarded  as  advisory  only  and  not  binding 
on  the  Executive  Branch.  ' 

3.   Action  Requirements.   The  following  principles  are  to  be 
observed  by  Executive  agencies  with  respect  to  the 
unconstitutional  provisions  of  the  Act: 

o  Agencies  shall  take  no  action,  including  the  issuance  of 
regulations,  based  upon  the  invalid  provisions. 

o  With  respect  to  the  "stay"  provision,  agencies  shall  proceed 
with  the  procurement  process  as  though  no  such  provision 
were  contained  in  the  Act.   Pursuant  to  the  provisions  of 
the  Federal  Acquisition  Regulations,  the  agency  may 
voluntarily  agree  to  stay  procurements  pending  the 
resolution  of  bid  protests,  but  the  grant  of  such  a  stay 
must  be  based  upon  other  valid  authority  and  may  not  be 
based  upon  the  invalid  stay  provisions  of  the  Act. 

o  Agencies  shall  comply  with  the  provisions  of  31  U.S.C. 
3553(b)  concerning  the  submission  of  reports  to  the 
Comptroller  General  on  protested  procurements. 

o  With  respect  to  the  damages  provision  of  the  Act,  agencies 

shall  not  comply  with  declarations  of  awards  of  costs, 

including  attorneys'  fees  or  bid  preparation  costs,  made  by 
the  Comptroller  General. 

o  Agencies  shall  comply  with  31  U.S.C.  3554(e)  concerning 
submission  of  reports  to  the  Comptroller  General  on 
unaccommodated  recommendations. 
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4.  Report  Requirements, 

o  Each  agency  should  report  to  its  0MB  budget  examiner  eind  the 
Office  of  Legal  Counsel  any  declarations  of  awards  issued  by 
the  Comptroller  General. 

o  If  the  agency  is  sued  by  any  bid  protestor  or  other  person 
who  challenges  its  failure  to  comply  with  the 
unconstitutional  provisions  of  the  Act,  the  agency  shall 
immediately  notify  the  Department  of  Justice. 

5.  General  Provision.  Questions  concerning  these  implementation 
procedures  should  be  directed  to  the  Office  of  Federal 
Procurement  Policy  through  your  0MB  budget  examiner.  Any 
questions  concerning  the  interpretation  of  the  unconstitutional 
provisions  should  be  directed  to  the  Office  of  Legal  Counsel  of 
the  Department  of  Justice. 

6.  Sunset  Date.  This  bulletin  will  remain  in  effect  until 
superseded  or  rescinded. 


/^C^^  /^  >  ^?S5Z*-I*-, 


David  A.   Stoctcmem 
Director 
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5.  February  7,  1985,  study  by  the  Congressional  Research  Service,  Library 
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EXECUTIVE  SUMMARY 

Our  research  Indicates  that  every  state  has  made  some  provision  for  the 
auditor  or  controller.   In  most  instances,  the  office  of  the  state  auditor  or 
controller  is  established  by  constitutional  provision  as  one  of  the  constitu- 
ent offices  of  the  executive  branch.   In  a  smaller  number  of  states,  the  office 
is  considered  a  part  of  the  legislative  branch.   The  person  to  fill  the  office 
is  chosen  either  by  general  election  or  by  the  legislature.   Seven  states 
apparently  have  no  constitutional  provision  and  establish  such  an  office  by 
statute. 

In  most  states  the  duties  of  the  auditor  or  controller  are  broadly  defined. 
Virginia  provides  a  typical  instance: 

An  Auditor  of  Public  Accounts  shall  be  elected  by  the 
joint  vote  of  the  two  houses  of  the  General  Assembly 
for  the  term  of  four  years.   His  powers  and  duties 
shall  be  prescribed  by  law.   Virginia  Const.,  Art.  IV, 
§  8. 

Some  state  constitutions  (eg.  Maryland)  have  more  explicit  definitions  of  the 
duties  of  the  officer,  others  establish  the  specific  responsibilities  by  statute. 
These  duties  may  include:   conducting  a  post  audit  of  the  financial  transactions 
of  the  state,  reporting  to  the  legislature  the  revenue  and  expenditures  of  the 
state,  adjusting  and  settling  accounts,  superintending  and  enforcing  the  collec- 
tion of  taxes  and  revenues,  certification  of  the  accuracy  of  financial  statements 
issued  by  other  accounting  officers,  ordering  payment  into  and  out  of  the  funds 
held  by  the  Treasurer,  investigating  the  expenditure  of  state  funds,  preparing 
plans  for  the  Improvement  of  management  of  revenue,  and  making  other  periodic 
reports  to  the  legislature. 


Arizona 


467 


No  constitutional  provision  could  be  found 

Office  of  Post-auditor  created  by  Laws  1950, 
1st  S.S.,  Ch.  28,  §§  1  et  seq.,  5  and  6. 
Held  constitutional  in  Lockwood  v.  Jordan, 
72  Ariz.  77,  231  P. 2d  428  (1951),  codified  at 
Ariz.  Rev.  Stat.  S  41-1279,  et  seq. 


Arkansas 


Article  VI,  §  26 


There  shall  be  elected  by  the  qualified  voters 
of  this  State  an  Auditor  and  Treasurer  for  this 
State,  who  shall  hold  their  offices  for  the 
term  of  two  years  .... 


California 


Article  V,  §  17 


§  17.  Election  of  other  constitutional  officers 

Section  17.  A  Secretary  of  State,  a  Controller, 
a  Treasurer,  an  Attorney  General,  and  a  Surveyor 
General  shall  be  elected  at  the  same  time  and  places, 
and  in  the  same  manner  as  the  Governor  and  Lieutenant 
Governor,  and  their  terms  of  office  shall  be  the  same 
as  that  of  the  Governor. 


Colorado 


Article  IV,  §  21 


Elected  Auditor  of  State  —  powers  and  duties 
Repealed  November  5,  1974.  Se£  Laws  1974,  p.  447, 
Colo.  Rev.  Stat.  §  2-3-101. 


Connecticut 


Article  IV,  §  24 


The  comptroller  shall  adjust  and  settle  all 
public  accounts  and  demands,  except  grants 
and  orders  of  the  general  assembly.  He  shall 
prescribe  the  mode  of  keeping  and  rendering 
all  public  accounts.  He  shall,  ex  officio, 
be  one  of  the  auditors  of  the  accounts  of  the 
treasurer.   The  general  assembly  may  assign  to 
him  other  duties  in  relation  to  his  office, 
and  to  that  of  the  treasurer,  and  shall  pre- 
scribe the  manner  in  which  his  duties  are  to 
be  performed. 


Delaware 
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Article  III,  §  21 


The  terms  of  office  of  Attorney  General  and 
Insurance  Commissioner  shall  be  four  years; 
and  the  terms  of  office  of  the  State  Treasurer 
and  Auditor  of  Accounts  shall  be  two  years. 
These  officers  shall  be  chosen  by  the  qualified 
electors  of  the  State  at  general  elections  and 
by  conmiissioned  by  the  Governor.   (Previous 
constitutional  provisions  available.) 


Florida 


Article  III,  §  2 


....  The  legislature  shall  appoint  an  auditor 
to  serve  at  its  pleasure  who  shall  audit  public 
records  and  perform  related  duties  as  prescribed 
by  law  or  concurrent  resolution. 


Georgia 

Article  III,  §  9(c) 


The  General  Assembly  shall  by  general  law  provide 
for  the  regulation  and  management  of  the  finance 
and  fiscal  administration  of  the  State. 


Hawaii 


Article  VI ,  §  6 


The  legislature,  by  a  majority  vote  of  each  house 
in  joint  session,  shall  appoint  an  auditor  who 
shall  serve  for  a  period  of  eight  years  and  there- 
after until  a  successor  shall  have  been  appointed. 
The  legislature,  by  a  two-thirds  vote  of  the 
members  in  joint  session,  may  remove  the  auditor 
from  office  at  any  time  for  cause.   It  shall  be 
the  duty  of  the  auditor  to  conduct  post  audits 
of  all  transactions  and  of  all  accounts  kept  by 
or  for  all  departments,  offices,  agencies  of  the 
and  its  political  sub-divisions,  to  certify  to 
the  accuracy  of  all  financial  statements  Issued 
by  the  respective  accounting  officers  and  to 
report  his  findings  and  recommendations  to  the 
governor  and  to  the  legislature  at  such  times 
as  shall  be  prescribed  by  law.  He  shall  also 
make  such  additional  reports  and  conduct  such 
other  investigations  as  may  be  directed  by  the 
legislature. 


Idaho 
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Article  IV,  §§  1,  2, 
and  17 


§  1.  The  executive  department  shall  consist 
of  a  governor,  lieutenant  governor,  secretary 
of  state,  state  auditor,  state  treasurer,  at- 
torney general  and  superintendent  of  public 
instruction,  each  of  whom  shall  hold  his  of- 
fice for  four  years  ....   They  shall  perform 
such  duties  as  are  prescribed  by  this  Constitu- 
tion and  as  may  be  prescribed  by  law. 


§  2.   The  officers  named  in  section  1  of  this 
article  shall  be  elected  by  the  qualified  elec- 
tors of  the  state  at  the  time  and  places  of 
voting  for  members  of  the  legislature  .... 

§  17.  An  account  shall  be  kept  by  the  officers 
of  the  executive  department  and  of  all  public 
institutions  of  the  state  of  all  monies  received 
by  them  severally,  from  all  sources,  and  for 
every  service  performed,  and  of  all  moneys  dis- 
persed to  them  severally,  and  a  semi-annual  report 
thereof  shall  be  made  to  the  governor,  under  oath. 
They  shall  also,  at  least  twenty  days  preceeding 
each  regular  session  of  the  legislature,  make  full 
and  complete  reports  of  their  official  transactions 
to  the  governor,  who  shall  transmit  the  same  to 
the  legislature. 


Illinois 


Article  V,  §  17 


§  17.  Comptroller  —  Duties 


Indiana 


The  Comptroller,  in  accordance  with  law,  shall 
maintain  the  State's  central  fiscal  accounts,  and 
order  payments  into  and  out  of  the  funds  held  by 
the  Treasurer. 


Article  VI,  §  1 


There  shall  be  elected,  by  the  voters  of 
the  State,  a  Secretary,  an  auditor  and  a 
Treasurer  of  State,  who  shall,  severally, 
hold  their  offices  for  four  years.  They 
shall  perform  such  duties  as  may  be  en- 
joined by  law  .... 
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Iowa 

Article  IV,  $  22 


Kansas 

Kentucky 
SS  91,  93 


Louisiana 


Art.  Ill,  §  11 


A  Secretary  of  State,  Auditor  of  State  and 
Treasurer  of  State  shall  be  elected  by  the 
qualified  electors,  who  shall  continue  in 
office  two  years,  and  until  their  succes- 
sors are  elected  and  qualified,  and  perform 
such  duties  as  may  be  required  by  law. 

No  constitutional  provision  could  be  found. 
See  Kan.  Stat.  Ann.  5  46-1101,  et  seq. 


S  91.   A  treasurer.  Auditor  of  Public  Accounts, 
Register  of  the  Land  Office,  Commissioner  of 
Agriculture,  Labor  and  Statistics,  Secretary 
of  State,  Attorney-General  and  Superintendent 
of  Public  Instruction,  shall  be  elected  by 
the  qualified  voters  of  the  State  at  the  same 
time  the  governor  is  elected,  for  the  term 
of  four  years  ....   The  duties  of  these 
officers  shall  be  as  such  as  may  be  prescribed 
by  law,  and  the  Secretary  of  State  shall  keep 
a  fair  register  of  attest  to  all  the  official 
acts  of  the  Governor,  and  shall,  when  required, 
lay  the  same  and  all  papers,  minutes  and  vouchers 
relative  thereto  before  either  House  of  the  Gen- 
eral Assembly. 


Section  11.   There  shall  be  a  legislative 
auditor  responsible  solely  to  the  legislature. 
He  shall  serve  as  a  fiscal  advisor  to  it  and 
shall  perform  the  duties  and  functions  provided 
by  law  related  to  auditing  fiscal  records  of  the 
state,  its  agencies,  and  political  subdivisions. 
He  shall  be  elected  by  the  concurrence  of  a  major- 
ity of  the  elected  members  of  each  house  and  may  be 
removed  by  the  concurrence  of  two-thirds  of  the 
elected  members  of  each  house. 


Maine 


Article  III,  §  4 


A  post  audit  of  all  accounts  and  other  financial 
records  of  the  Legislature  and  the  Executive 
Department  of  the  Governor  except  the  Governor's 
Expense  Account,  shall  be  performed  at  least 
once  every  two  years  by  independent  certified 
public  accountants  designated  by  the  governor. 

Such  audit  report  shall  be  filed  with  the  leg- 
islature and  with  the  State  library. 
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Maryland 

Article  VI,  §§  1,  2       There  shall  be  a  Treasury  Department,  con- 
sisting of  a  Comptroller  chosen  by  the  qua- 
lified electors  ot  the  State,  who  shall  re- 
ceive such  salary  as  may  be  fixed  by  law;  and 
a  Treasurer,  to  be  appointed  on  joint  ballot 
by  the  two  Houses  of  the  Legislature  at  each 
regular  session  in  which  begins  the  term  of 
the  Governor,  who  shall  receive  such  salary 
as  may  be  fixed  by  law.   The  terms  of  office 
of  the  Comptroller  and  Treasurer  shall  be 
for  four  years,  and  until  their  successors 
shall  qualify;  and  neither  of  the  officers 
shall  be  allowed,  or  receive  any  fees,  com- 
missions or  prerequisite  of  any  kind  in  ad- 
dition to  his  salary  for  the  performance  of 
any  duty  or  services  whatsoever.   In  case  of 
a  vacancy  in  the  office  of  the  Comptroller 
by  death  or  otherwise,  the  Governor,  by  and 
with  the  advice  and  consent  of  the  Senate, 
shall  fill  such  vacancy  by  appointment,  to 
continue  until  another  election  and  until  the 
qualification  of  the  successor.   In  case  of 
vacancy  in  the  office  of  the  Treasurer  by 
death  or  otherwise,  the  Deputy  Treasurer  shall 
act  as  Treasurer  until  the  next  regular  or  extra- 
ordinary session  of  the  Legislature  following 
the  creation  of  the  vacancy,  whereupon  the  Leg- 
islature shall  choose  a  successor  to  serve 
for  the  duration  of  the  unexpired  term  of  of- 
fice.  The  Comptroller  and  the  Treasurer  shall 
keep  their  offices  at  the  seat  of  government, 
and  shall  take  such  oaths  and  enter  into  such 
bonds  for  the  faithful  discharge  of  their  duties 
as  are  now  or  may  hereafter  be  prescribed  by 
law.   (1922,  ch.  141,  ratified  Nov.  7,  1922; 
1966,  ch.  428,  ratified  Nov.  8,  1966;  1976, 
ch.  640,  ratified  Nov.  2,  1976;  1977,  ch.  681, 
ratified  Nov.  7,  1978.) 

Section  2.   Powers  and  duties  of  Comptroller. 

The  Comptroller  shall  have  the  general  super- 
intendence of  the  fiscal  affairs  of  the  State; 
he  shall  digest  and  prepare  plans  for  the  im- 
provement and  management  of  the  revenue,  and 
for  the  support  of  the  public  credit;  pre- 
pare and  report  estimates  of  the  revenue  and 
expenditures  of  the  State;  superintendent  and 
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enforce  the  prompt  collection  of  all  taxes  and 
revenues;  adjust  and  settle,  on  terms  prescribed 
by  law,  with  delinquent  collectors  and  receivers 
of  taxes  and  State  revenue;  preserve  all  public 
accounts;  and  decide  on  the  forms  of  keeping 
and  stating  accounts.   He,  or  such  of  his  deputies 
as  may  be  authorized  to  do  so  by  the  Legislature, 
shall  grant,  under  regulations  prescribed  by 
Law,  all  warrants  for  money  to  be  paid  out  of  the 
Treasury,  in  pursuance  of  appropriations  by  law, 
and  countersign  all  checks  drawn  by  the  Treasurer 
upon  any  bank  or  banks  in  which  the  moneys  of 
the  State,  may,  from  time  to  time,  be  deposited. 
He  shall  prescribe  the  formalities  of  the  trans- 
fer of  stock,  or  other  evidence  of  the  State  debt, 
and  countersign  the  same,  without  which  such  evi- 
dence shall  not  be  valid;  he  shall  make  to  the 
General  Assembly  full  reports  of  all  his  proceed- 
ings, and  of  the  state  of  the  Treasury  Department 
within  ten  days  after  the  commencement  of  each  ses- 
sion; and  perform  such  other  duties  as  shall  be 
prescribed  by  law.   (1929,  ch.  133,  ratified  Nov.  4, 
1930.) 


Massachusetts 


Amendments , 
Article  XVII 


Election  of  secretary,  treasurer,  auditor  and 
attorney-general;  vacancies 


Art.  XVII.  The  secretary,  treasurer  and 
receiver-general,  auditor,  and  attorney-general, 
shall  be  chosen  [annually,]  on  the  day  in  November 
prescribed  for  the  choice  of  governor;  and  each 
person  then  chosen  as  such,  duly  qualified  in  other 
respects,  shall  hold  his  office  for  the  term  of  [one 
year]  from  the  third  Wednesday  in  January  next  there- 
after, and  until  another  is  chosen  and  qualified  in 
his  stead.   The  qualification  of  the  voters,  the  man- 
ner of  the  election,  the  return  of  the  votes,  and 
the  declaration  of  the  election,  shall  be  such  as  are 
required  in  the  election  of  governor.   In  case  of  a 
failure  to  elect  either  of  said  officers  on  the  day 
in  November  aforesaid,  or  in  case  the  decease,  in 
the  meantime,  of  the  person  elected  as  such,  such  of- 
ficer shall  be  chosen  on  or  before  the  third  Wednesday 
in  January  next  thereafter,  from  the  people  at  large, 
by  Joint  ballot  of  the  senators  and  representatives, 
in  one  room;  and  in  case  the  office  of  secretary,  or 
treasurer  and  receiver-general,  or  auditor,  or  attor- 
ney-general, shall  become  vacant,  from  any  cause. 
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during  an  annual  or  special  session  of  the 
general  court,  such  vacancy  shall  in  like 
manner  be  filled  by  choice  from  the  people 
at  large;  but  if  such  vacancy  shall  occur  at 
any  other  time,  it  shall  be  supplied  by  the 
governor  by  appointment,  with  the  advice  and 
consent  of  the  council.   The  person  so  chosen 
or  appointed,  duly  qualified  in  other  respects, 
shall  hold  his  office  until  his  successor  is 
chosen  and  duly  qualified  in  his  stead.   In 
case  any  person  chosen  or  appointed  to  either 
of  the  offices  aforesaid,  shall  neglect,  for 
the  space  of  ten  days  after  he  could  otherwise 
enter  upon  his  duties,  to  qualify  himself  in 
all  respects  to  enter  the  discharge  of  such 
duties,  the  office  to  which  he  has  been  elected 
or  appointed  shall  be  deemed  vacant.   No  person 
shall  be  eligible  to  either  of  said  offices  un- 
less he  shall  have  been  an  inhabitant  of  this 
commonwealth  five  years  next  preceding  his  election 
or  appointment. 


Michigan 
Article  IV,  §  53 


§  53.  Auditor  general;  appointment,  quali- 
fications, terms,  removal,  post  audits 


Sec.  53.  The  legislature  by  a  majority 
vote  of  the  members  elected  to  and  serving 
in  each  house,  shall  appoint  an  auditor  gen- 
eral, who  shall  be  a  certified  public  account- 
ant licensed  to  practice  in  this  state,  to 
serve  for  a  term  of  eight  years.   He  shall  be 
ineligible  for  appointment  or  election  to  any 
other  public  office  in  this  state  from  which 
compensation  is  derived  while  serving  as  auditor 
general  and  for  two  years  following  the  termination 
of  his  service.   He  may  be  removed  for  cause  at 
any  time  by  a  two-thirds  vote  of  the  members  elected 
to  and  serving  in  each  house.   The  auditor  general 
shall  conduct  post  audits  of  financial  transactions 
and  accounts  of  the  state  and  of  all  branches,  de- 
partments, offices,  boards,  commissions,  agencies, 
authorities  and  institutions  of  the  state  established 
by  this  constitution  or  by  law,  and  performance  post 
audits  thereof. 
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Independent  investigations;  reports 

The  auditor  general  upon  direction  by  the  leg- 
islature may  employ  independent  accounting  firms 
or  legal  counsel  and  may  make  investigations  per- 
tinent to  the  conduct  of  audits.   He  shall  report 
annually  to  the  legislature  and  to  the  governor 
and  at  such  other  times  as  he  deems  necessary  or 
as  required  by  the  legislature.   He  shall  be  as- 
signed no  duties  other  than  those  specified  in 
this  section. 


Minnesota 


Article  V,  §  1 


§  1.  Executive  officers 

Section  1.  The  executive  department  consists 
of  a  governor,  lieutenant  governor,  secretary  of 
state,  auditor,  treasurer  and  attorney  general, 
who  shall  be  chosen  by  the  electors  of  the  state. 
The  governor  and  lieutenant  governor  shall  be 
chosen  jointly  by  a  single  vote  applying  to  both 
offices  In  a  manner  prescribed  by  law. 


Mississippi 
Article  V,  §  13A 


Section  134.   A  State  Treasurer  and  an  Auditor 
of  Public  Accounts  shall  be  elected  as  herein 
provided,  who  shall  hold  their  office  for  the  term 
of  four  (4)  years,  and  shall  possess  the  same  qua- 
lifications as  required  for  the  Secretary  of  State. 
They  shall  receive  such  compensation  as  may  be 
provided  by  law.   Said  treasurer  shall  be  ineligible 
to  immediately  succeed  himself  in  office. 


Missouri 


Article  IV,  §§  12,  13 


§  12.  Executive  department  —  definition  and 
composition  —  assignment  of  agencies 
to  departments 

Section  12,  The  executive  department  shall 
consist  of  all  state  elective  and  appointive 
officials  and  employees  except  the  officials 
and  employees  of  the  legislative  and  judicial 
departments.   In  addition  to  the  governor  and 
lieutenant  governor  there  shall  be  a  state 
auditor,  secretary  of  state,  attorney  general. 
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a  state  treasurer  and  a  department  of  revenue, 
department  of  education,  department  of  high- 
ways, department  of  conservation,  department 
of  agriculture  and  such  additional  departments, 
not  exceeding  five  in  number,  as  may  hereafter 
be  established  by  law.   Unless  discontinued  all 
present  or  future  boards,  bureaus,  commissions 
and  other  agencies  of  the  state  exercising  ad- 
ministrative or  executive  authority  shall  be 
assigned  by  the  governor  to  the  department  to 
which  their  respective  powers  and  duties  are 
germane. 

§  13.   State  auditor  —  qualifications  and 
duties  —  limitation  on  duties 

Section  13.  The  state  auditor  shall  have 
the  same  qualifications  as  the  governor.   He 
shall  establish  appropriate  systems  of  ac- 
counting for  all  public  officials  of  the  state, 
post-audit  the  accounts  of  all  state  agencies 
and  audit  the  treasury  at  least  once  annually. 
He  shall  make  all  other  audits  and  investigations 
required  by  law,  and  shall  make  an  annual  report 
to  the  governor  and  general  assembly.   He  shall 
establish  appropriate  systems  of  accounting  for 
the  political  subdivisions  of  the  state,  super- 
vise their  budgeting  systems,  and  audit  their 
accounts  as  provided  by  law.  No  duty  shall  be 
imposed  on  him  by  law  which  is  not  related  to 
the  supervising  and  auditing  of  the  receipt 
and  expenditure  of  public  funds. 


Article  VI,  §  4  Section  1.   Officers.   (1)   The  executive  branch 

Includes  a  governor,  lieutenant  governor,  secretary 
of  state,  attorney  general,  superintendent 
of  public  instruction,  and  auditor. 

(2)  Each  holds  office  for  a  term  of  four 
years  which  begins  on  the  first  Monday  of 
January  next  succeeding  election,  and  until 
a  successor  is  elected  and  qualified. 

(3)  Each  shall  reside  at  the  seat  of  govern- 
ment, there  keep  the  public  records  of  his 
office,  and  perform  such  other  duties  as  are 
provided  in  this  constitution  and  by  law. 
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Section  2.  Election.   (1)  The  governor, 
lieutenant  governor,  secretary  of  state,  at- 
torney general,  superintendent  of  public 
Instruction,  and  auditor  shall  be  elected  by 
the  qualified  electors  at  a  general  election 
provided  by  law.   (2)  Each  candidate  for 
governor  shall  file  jointly  with  a  candidate 
for  lieutenant  governor  in  primary  elections, 
or  so  otherwise  comply  with  nomination  proce- 
dures provided  by  law  that  the  offices  of 
governor  and  lieutenant  governor  are  voted 
upon  together  in  primary  and  general  elections. 

Section  4,  Duties 

The  superintendent  of  public  instruction  and 
the  auditor  shall  have  such  duties  as  are 
provided  by  law. 


Nebraska 


Article  IV,  §  1 


Section  1.  Executive  departments;  officers; 
when  elected;  terms;  eligibility;  books  to  be 
kept  at  seat  of  government;  residence  of  officers; 
heads  of  departments;  appointments.  The  executive 
officers  of  the  state  shall  be  the  Governor,  Lieu- 
tenant Governor,  Secretary  of  State,  Auditor  of 
Public  Accounts,  Treasurer,  Attorney  General,  and 
the  heads  of  such  other  executive  departments  as 
set  forth  herein  or  as  may  be  established  by  law. 
The  Legislature  may  provide  for  the  placing  of  the 
above  named  officers  as  heads  over  such  departments 
of  government  as  it  may  by  law  establish. 

The  Governor,  Lieutenant  Governor,  Attorney-Gen- 
eral, Secretary  of  State,  Auditor  of  Public  Accounts 
and  the  Treasurer  shall  be  chosen  at  the  general 
election  held  in  November,  1974,  and  in  each  alter- 
nate even-numbered  year  thereafter,  for  a  term  of 
four  years  and  until  their  successors  shall 
be  elected  and  qualified.   In  the  general 
election  one  vote  shall  be  cast  jointly  for 
the  candidates  for  Governor  and  Lieutenant 
Governor  nominated  by  the  same  party.   The 
Governor  shall  be  ineligible  to  the  office 
of  Governor  for  four  years  next  after  the 
expiration  of  two  consecutive  terras  for 
which  he  was  elected.   The  records,  books, 
and  papers  of  all  executive  officers  shall 
be  kept  at  the  seat  of  government,  and  such 
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officers,  excepting  the  Lieutenant  Governor 
and  members  of  boards  and  commissions  when 
the  board  or  commission  is  the  head  of  ex- 
ecutive department,  shall  reside  there 
during  their  respective  terms  of  office. 
Officers  in  the  executive  departmnet  of  the 
state  shall  perform  such  duties  as  may  be 
provided  by  law. 

Nevada  No  constitutional  provision  could  be  found. 

Se£  Nev.  Rev.  Stat.  §§  218. 7A0  et  seq. 

"Legislative  Auditor" 

New  Hampshire  No  constitutional  provision  could  be  found. 

Se£  N.H.  Rev.  Stat.  Ann.  §  14:30,  et  seq. 

New  Jersey 

Article  VII,  §1,16     6.   State  Auditor;  appointment;  terra;  duties 

6.   The  State  Auditor  shall  be  appointed 
by  the  Senate  and  General  Assembly  in  joint 
meeting  for  a  term  of  five  years  and  until 
his  successor  shall  be  appointed  and  qualify. 
It  shall  be  his  duty  to  conduct  post-audits 
of  all  transactions  and  accounts  kept  by  or 
for  all  departments,  offices  and  agencies  of 
the  State  government,  to  report  to  the  Leg- 
islature or  to  any  committee  there  of  as 
shall  be  required  by  law,  and  to  perform 
such  other  similar  or  related  duties  as 
shall,  from  time  to  time,  be  required  of 
him  by  law. 


New  Mexico 

Article  V,  §  1  Section  1.  [Composition  of  department;  terms 

of  office  of  members;  residing  and  maintaining 
records  at  seat  of  government.) 

The  executive  department  shall  consist  of 
a  governor,  lieutenant  governor,  secretary  of 
state,  state  auditor,  state  treasurer,  attorney 
general  and  commissioner  of  public  lands,  who 
shall,  unless  otherwise  provided  in  the  consti- 
tution of  New  Mexico,  be  elected  for  the  term 
of  four  years  beginning  on  the  first  day  of 
January  next  after  their  election.   The  governor 
and  lieutenant  governor  shall  be  elected  jointly 
by  the  casting  by  each  voter  of  a  single  vote 
applicable  to  both  offices. 
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Such  officers  shall,  after  having  served  one 
term,  be  Ineligible  co  hold  any  state  office  until 
one  full  term  has  Intervened,  except  that  the  lie- 
tenant  governor  may  be  eligible  to  hold  the  office 
of  the  governor. 

The  officers  of  the  executive  department,  except 
the  lieutenant  governor,  shall  during  their  terms 
of  office,  reside  and  keep  the  public  records,  books, 
papers  and  seals  of  office  at  the  seat  of  government. 


New  York 

Article  V,  §  1  §  1.   [Comptroller  and  attorney-general,  election, 

qualifications  and  duties;  payment  of 
state  moneys  without  audit  void] 

The  comptroller  and  attorney-general  shall  be 
chosen  at  the  same  general  election  as  the  governor 
and  hold  office  for  the  same  term,  and  shall  pos- 
sess the  qualifications  provided  in  section  2  of 
article  IV,   The  legislature  shall  provide  for 
filling  vacancies  in  the  office  of  comptroller 
and  of  attorney-general.   No  election  of  a  comp- 
troller or  an  attorney-general  shall  be  had  ex- 
cept at  the  time  of  electing  a  governor.   The 
comptroller  shall  be  required:   (1)  To  audit 
all  vouchers  before  payment  and  all  official 
accounts;  (2)  to  audit  the  accrual  and  collection 
of  all  revenues  and  receipts;  and  (3)  to  prescribe 
such  methods  of  accounting  as  are  necessary  for 
the  performance  of  the  foregoing  duties.   The  pay- 
ment of  any  money  of  the  state,  or  of  any  money 
under  Its  control,  or  the  refund  of  any  money  paid 
to  the  state,  except  upon  audit  by  the  comptroller, 
shall  be  void,  and  may  be  restrained  upon  the  suit 
of  any  taxpayer  with  the  consent  of  the  supreme 
court  in  appellate  division  on  notice  to  the  attor- 
ney-general.  In  such  respect  the  legislature  shall 
define  his  powers  and  duties  and  may  also 
assign  to  him:   (1)  supervision  of  the  ac- 
counts of  any  political  subdivision  of  the 
state;  and  (2)  powers  and  duties  pertaining 
to  or  connected  with  the  assessment  and  tax- 
ation of  real  estate,  including  determination 
of  ratios  which  the  assessed  valuation  of  tax- 
able real  property  bears  to  the  full  valuation 
thereof,  but  not  including  any  of  those  powers 
and  duties  reserved  to  officers  of  a  county, 
city,  town  or  village  by  virtue  of  sections 
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seven  and  eight  of  article  nine  of  this  con- 
stitution.  The  legislature  shall  assign  to 
him  no  administrative  duties,  excepting  such 
as  may  be  incidental  to  the  performance  of 
these  functions,  any  other  provision  of  this 
constitution  to  the  contrary  notwithstanding. 


North  Carolina 


Article  III,  §  7 


Section  7.   Other  elective  officers. 


(1)  Officers.   A  Secretary  of  State,  an 
Auditor,  a  Treasurer,  a  Superintendent  of 
Public  Instruction,  an  Attorney  General,  a 
Commissioner  of  Agriculture,  a  Commissioner 
of  Labor,  and  a  Commissioner  of  Insurance 
shall  be  elected  by  the  qualified  voters  of 
the  State  in  1972  and  every  four  years  there- 
after, at  the  same  time  and  places  as  members 
of  the  General  Assembly  are  elected.   Their 
term  of  office  shall  be  four  years  and  shall 
commence  on  the  first  day  of  January  next 
after  their  election  and  continue  until  their 
successors  are  elected  and  qualified. 

(2)  Duties.   Their  respective  duties  shall  be 
prescribed  by  law 


North  Dakota 


Article  V,  §  12 


Section  12.   There  shall  be  chosen  by  the  qua- 
lified electors  of  the  state  at  the  times  and 
places  of  choosing  members  of  the  legislative 
assembly,  a  secretary  of  state,  auditor,  treas- 
urer, superintendent  of  public  instruction, 
commissioner  of  insurance,  an  attorney  general, 
a  commissioner  of  agriculture  and  labor,  and 
a  tax  commissioner,  who  shall  have  attained  the 
age  of  twenty-five  years  and  shall  have  the 
qualifications  of  state  electors.   They  shall 
severally  hold  their  offices  at  the  seat  of 
government  for  the  term  of  four  years  begin- 
ning with  the  year  1965,  and  until  their  suc- 
cessors are  elected  and  duly  qualified;  but 
no  person  shall  be  eligible  for  the  office  of 
treasurer  for  more  than  two  consecutive  terms. 
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Ohio 

Article  III,  §  1 


§  1.  Executive  department. 

The  executive  department  shall  consist  of 
governor,  lieutenant  governor,  secretary  of 
state,  auditor  of  state,  treasurer  of  state, 
and  an  attorney  general,  who  shall  be  elected 
on  the  first  Tuesday  after  the  first  Monday  In 
November,  by  the  electors  of  the  state,  and  at 
the  places  of  voting  for  members  of  the  general 
assembly.   (As  amended  October  13,  1885;  82 
V.  446.) 


Oklahoma 


Article  VI,  §§  1,  19 


§  1.  Executive  officers  enumerated 
and  records  —  Duties 


Offices 


A.   The  executive  authority  of  the  state 
shall  be  vested  In  a  Governor,  Lieutenant 
Governor,  Secretary  of  State,  State  Auditor 
and  Inspector,  Attorney  General,  State  Trea- 
surer, Superintendent  of  Public  Instruction, 
Chief  Mine  Inspector,  Commissioner  of  Insurance 
and  other  officers  provided  by  law  and  this  Cons- 
titution, each  of  whom  shall  keep  hLs   office  and 
public  records,  books  and  papers  at  the  seat  of 
government,  and  shall  perform  such  duties  as  may 
be  designated  In  this  Constitution  or  prescribed 
by  law. 

STATE  AUDITOR  AND  INSPECTOR 

§  19.   Qualifications,  powers  and  duties 

The  State  Auditor  and  Inspector  must  have  had 
at  least  three  years'  experience  as  an  expert  ac- 
countant; his  duties  shall  be,  without  notice  to 
such  treasurer,  to  examine  the  state  and  all  county 
treasurers'  books,  accounts  and  cash  on  hand 
or  in  bank  at  least  twice  each  year,  and  pub- 
lish his  report  as  to  every  such  treasurer 
once  each  year.   For  the  purpose  of  such  ex- 
amination he  shall  take  complete  possession 
of  such  treasurer's  office.   He  shall  also 
prescribe  a  uniform  system  of  bookkeeping 
for  the  use  of  all  treasurers.   The  State 
Auditor  and  Inspector  shall  perform  such 
other  duties  and  have  such  other  powers  as 
may  be  prescribed  by  law. 
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Oregon 

Article  VI,  $  2 


Pennsylvania 
Article  IV,  §5  1,  18 


Section  2.  Duties  of  Secretary  of  State. 
The  Secretary  of  State  shall  keep  a  fair 
record  of  the  official  acts  of  the  Legislative 
Assembly,  and  Executive  Department  of  the  State; 
and  shall  when  required  lay  the  same,  and  all 
matters  relative  thereto  before  either  branch 
of  the  Legislative  Assembly.   He  shall  be  by 
virtue  of  his  office.  Auditor  of  public  Accounts, 
and  shall  perform  such  other  duties  as  shall  be 
assigned  him  by  law.  —  (emphasis  added) 


S  1.  Executive  department 

The  Executive  Department  of  this  Commonwealth 
shall  consist  of  a  Governor,  Lieutenant  Governor, 
Attorney  General,  Auditor  General,  State  Trea- 
surer, and  Superintendent  of  Public  Instruction 
and  such  other  officers  as  the  General  Assembly 
may  from  time  to  time  prescribe. 

§  18.  Terms  of  office  of  Auditor  General  and 
State  Treasurer;  number  of  terms;  el- 
igibility of  State  Treasurer  to  become 
Auditor  General 

The  terms  of  the  Auditor  General  and  of  the 
State  Treasurer  shall  each  be  four  years  from 
the  third  Tuesday  of  January  next  ensuing  his 
election.  They  shall  be  chosen  by  the  qualified 
electors  of  the  Commonwealth  at  general  elections 
but  shall  not  be  eligible  to  serve  continuously 
for  more  than  two  successive  terras.  The  State 
Treasurer  shall  not  be  eligible  to  the  office  of 
Auditor  General  until  four  years  after  he  has  been 
State  Treasurer. 


Rhode  Island 


No  constitutional  provision  could  be  found. 
See  R.I.  Gen.  Laws  5  22-13-1  et  seq. 


South  Carolina 


No  constitutional  provision  could  be  found. 
See  S.C.  Code  §  11-7-10  et  seq. 


South  Dakota 
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Article  IV,  §  7 


§  7.  Other  executive  officers  —  Powers  and  duties. 

There  shall  be  chosen  by  the  qualified  electors 
of  the  state  at  the  general  election  of  the  Governor 
and  every  four  years  thereafter  the  following  consti- 
tutional officers:  attorney  general,  secretary  of 
state,  auditor,  treasurer,  and  commissioner  of  school 
and  public  lands,  who  shall  severally  hold  their  of- 
fices for  a  term  of  four  years. 


Tennessee 


Article  VII,  §  3 


Section  3.   Treasurer  and  comptroller.  —  There 
shall  be  a  Treasurer  or  Treasurers  and  a  Comptroller 
of  the  Treasury  appointed  for  the  State,  by  the  joint 
vote  of  both  houses  of  the  General  Assembly,  who  shall 
hold  their  offices  for  two  years. 


Texas 


Article  IV,  §§  1,  23 


§  1.   Officers  constituting  the  Executive  Department 

Sec.  1.   The  Executive  Department  of  the  State 
shall  consist  of  a  Governor,  who  shall  be  the 
Chief  Executive  Officer  of  the  State,  a  Lieutenant 
Governor,  Secretary  of  State,  Comptroller  of  Public 
Accounts,  Treasurer,  Commissioner  of  the  General 
Land  Office,  and  Attorney  General. 

S  23.  Comptroller  of  Public  Accounts:   Treasurer; 
Commissioner  of  General  Land  Office;  elected 
statutory  State  officers;  term:  salary,  fees, 
costs  and  perquisites 

Sec.  23.  The  comptroller  of  Public  Accounts,  the 
Treasurer,  the  Commissioner  of  the  General  Land  Of- 
fice, and  any  statutory  State  officer  who  is  elected 
by  the  electorate  of  Texas  at  large,  unless  a  term 
of  office  is  otherwise  specifically  provided  in  this 
Constitution,  shall  each  hold  office  for  the  term  of 
four  years  and  until  his  successor  is  qualified.   The 
four-year  term  applies  to  these  officers  who 
are  elected  at  the  general  election  in  1974  or 
thereafter.  Each  shall  receive  an  annual  salary 
in  an  amount  to  be  fixed  by  the  Legislature; 
reside  at  the  Capital  of  the  State  during  his 
continuance  in  office,  and  perform  such  duties 
as  are  or  may  be  required  by  law.  They  and  the 


483 


Secretary  of  State  shall  not  receive  to  their 
ovm  use  any  fees,  costs  or  perquisite,  of  office. 
All  fees  that  may  be  payable  by  law  for  any  ser- 
vice performed  by  any  officer  specified  in  this 
section  or  in  his  office,  shall  be  paid,  when 
received,  into  the  State  Treasury. 


Utah 

Article  VII,  §  17 


Section  17.   [Duties  of  auditor  and  treasurer.) 

The  Auditor  shall  be  Auditor  of  Public  Accounts, 
and  the  Treasurer  shall  be  the  custodian  of  public 
moneys,  and  each  shall  perform  such  other  duties 
as  may  be  provided  by  law. 


Chapter  II,  §  26 


[§  26.  Treasurer's  accounts] 

Section  26.   The  Treasurer's  accounts  shall 
be  annually  audited,  and  a  fair  state  thereof 
laid  before  the  General  Assembly  at  its  biennial 
session  in  January. 


Virginia 
Article  IV,  §  18 


§  18.  Auditor  of  Public  Accounts.  —  An  Auditor 
of  Public  Accounts  shall  be  elected  by  the  joint 
vote  of  the  two  houses  of  the  General  Assembly 
for  the  term  of  four  years.   His  powers  and  duties 
shall  be  prescribed  by  law. 


Washington 

Article  III,  §§  1,  20 


§  1.   Executive  Department.   The  executive  depart- 
ment shall  consist  of  a  governor,  lieutenant  gov- 
ernor, secretary  of  state,  treasurer,  auditor, 
attorney  general,  superintendent  of  public  in- 
struction, and  a  commissioner  of  public  lands. 
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who  shall  be  severally  chosen  by  the  qualified 
electors  of  the  state  at  the  same  time  and  place 
of  voting  as  for  the  members  of  the  legislature. 

§  20.   State  Auditor,  Duties  and  Salary.   The 
auditor  shall  be  auditor  of  public  accounts,  and 
shall  have  such  powers  and  perform  such  duties 
in  connection  therewith  as  may  be  prescribed  by 
law.   He  shall  receive  an  annual  salary  of  two 
thousand  dollars,  which  may  be  increased  by  the 
legislature,  but  shall  never  exceed  three  thou- 
sand dollars  per  annum. 

West  Virginia 

Article  VII,  §§1,2  Executive  Department 

§  1.   The  executive  department  shall  consists 
of  a  governor,  secretary  of  state,  auditor,  treasurer, 
commissioner  of  agriculture  and  attorney  general,  who 
shall  be,  ex-officio,  reporter  of  the  court  of  appeals. 
Their  terms  of  office  shall  be  four  years  and  shall 
commence  on  the  first  Monday  after  the  second  Wednesday 
of  January  next  after  their  election.   They  shall  reside 
at  the  seat  of  government  during  their  terms  of  office, 
keep  there  the  public  records,  books  and  papers  per- 
taining to  their  respective  offices  and  shall  perform 
such  duties  as  may  be  prescribed  by  law. 

Election 

§  2.   An  election  for  governor,  secretary  of  state, 
auditor,  treasurer,  conunissioner  of  agriculture  and 
attorney  general  shall  be  held  at  such  times  and 
places  as  may  be  prescribed  by  law. 

Wisconsin 

Article  IV,  §  33         §  33.  Auditing  state  accounts 

Section  33.   The  legislature  shall  provide  for 
the  auditing  of  state  accounts  and  may  establish 
such  offices  and  prescribe  such  duties  for  the 
same  as  it  shall  deem  necessary. 
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Wyoming 

Article  IV,  §§  11,  lA     §  lA.   State  examiner. 


The  legislature  shall  provide  for  a  state 
examiner,  who  shall  be  appointed  by  the  governor 
and  confirmed  by  the  senate.   His  duty  shall  be 
to  examine  the  accounts  of  state  treasurer,  su- 
preme court  clerks,  district  court  clerks,  and 
all  county  treasurers,  and  treasurers  of  such 
other  public  institutions  as  the  law  may  require, 
and  shall  perform  such  other  duties  as  the  leg- 
islature may  prescribe.   He  shall  report  at 
least  once  a  year,  and  oftener  if  required,  to 
such  officers  as  are  designated  by  the  legislature. 
His  compensation  shall  be  fixed  by  law. 

§  11.   State  officers;  election;  qualifications; 
terms. 

There  shall  be  chosen  by  the  qualified  electors 
of  the  state  at  the  times  and  places  of  choosing 
members  of  the  legislature,  a  secretary  of  state, 
auditor,  treasurer,  and  superintendent  of  public 
instruction,  who  shall  have  attained  the  age  of 
twenty-five  years  respectively,  shall  be  citizens 
of  the  United  States,  and  shall  have  the  qualifi- 
cations of  state  electors.   They  shall  severally 
hold  their  offices  at  the  seat  of  government,  for 
the  term  of  four  (A)  years  and  until  their  succes- 
sors are  elected  and  duly  qualified,  but  no  person 
shall  be  eligible  for  the  office  of  treasurer  for 
four  (A)  years  next  after  the  expiration  of  the 
term  for  which  he  was  elected.   The  legislature 
may  provide  for  such  other  state  officers  as  are 
deemed  necessary. 


Duncan  Hollomon 
Legislative  Research  Assistant 
American  Law  Division 
February  7,  1985 


Appendix  B. — Additional  Statements  and  Letters  for 
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1.  statement  of  Senator  William  S.  Cohen  and  Senator  Carl  Levin 
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COMMnTEE  ON 

GOVERNMENTAL  AFFAIRS 

SUBCOMMITTEE  ON 

OVERSIGHT  OF  GOVERNMENT  MANAGEMENT 

WASHINGTON.  O.C.  20610 


STATEMENT  OF 
SENATOR  WILLIAM  S.  COHEN 
AND 
SEt^ATOR  CARL  LEVIN 

Before  The 
HOUSE  GOVERNMENT  OPERATIONS  COMMITTEE 

Hearing  on 
CONSTITUTIONALITY  OF  THE  GAO'S  BID  PROTEST  FUNCTION 

February  28,  1985 

Mr.  Chairman,  we  want  to  commend  you  amd  Representative 
Horton  for  holding  these  hearings  to  oversee  the  implemen- 
tation of  the  Competition  in  Contracting  Act  (CICA) ,  P.L. 
98-369. 

As  chairman  and  ranking  minority  member  of  the  Governmental 
Affairs  Subcommittee  on  Oversight  of  Government  Management, 
we  have  worked  over  the  past  five  years  to  remedy  what  we 
consider  to  be  a  fundamental  and  pervasive  problem  in  govern- 
ment contracting  —  the  lack  of  competition.   CICA,  which 
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was  signed  into  law  last  July  as  part  of  the  Deficit  Reduc- 
tion Act,  represents  the  culmination  of  our  efforts  to 
increase  competition  in  contracting  and  to  restrict  the  use 
of  unnecessary  sole-source  contracting. 

Enactment,  however,  is  only  the  first  step  toward  remedy- 
ing the  federal  government's  excessive  reliance  on  sole-source 
contracting.   The  second,  and  equally  important,  step  is  to 
ensure  that  the  implementing  regulations  accurately  reflect 
the  statutory  requirements,  and  that  the  procuring  agencies 
comply  with  these  requirements. 

With  the  assistance  of  the  General  Accounting  Office,  we 
found  that  the  proposed  CICA  changes  to  the  Federal  Acquisi- 
tion Regulation  generally  reflect  the  statute,  except  in 
certain  problem  areas.   In  these  areas,  which  were  detailed  in 
a  December  12,  1984,  letter  to  the  three  regulatory  agencies, 
we  found  that  the  proposed  regulations  either  did  not  comport 
with  the  statutory  requirements  or  did  not  provide  sufficient 
guidance.   The  discrepancies  between  legislative  intent  and 
executive  implementation  resulted,  in  almost  all  cases,  from 
an  apparent  disregard  for  the  Conference  Report  that  accom- 
panies CICA  (98-861),  which  gives  direction  to  those  officials 
responsible  for  issuing  the  regulations. 

The  most  serious  implementation  problem  involves  the 
enforcement  of  CICA's  bid  protest  provisions.   As  you  are 
well  aware,  the  Justice  Department  has  directed  the  agencies 
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not  to  comply  with  certain  statutory  provisions  that  the 
Attorney  General  believes  to  be  unconstitutional  because 
they  purportedly  authorize  the  Comptroller  General  to 
exercise  Executive  authority  in  violation  of  the  principle 
of  separation  of  powers.   The  provisions  in  dispute  include 
the  triggering  of  contract  award  and  performance  stays  when 
protests  are  filed  (31  U.S.C.  §3553  (c)  and  (d) ) ,  and  the 
authorization  for  the  Comptroller  General  to  award  costs 
to  successful  protestors  (31  U.S.C.  §3554 (c)). 

At  issue  here  are  two  constitutional  questions.   First, 
do  CICA's  bid  protest  provisions,  which  codify  and  strengthen 
the  Comptroller  General's  role  in  resolving  bid  protests, 
violate  the  principle  of  separation  of  powers?   And  second, 
does  the  Attorney  General's  recommendation  to  the  agencies 
to  ignore  these  statutory  provisions  enacted  by  the  Congress 
and  signed  into  law  by  the  President  violate  this  same 
separation-of-powers  principle? 

Concerning  the  first  question,  the  Justice  Department  bases 
its  separation-of-powers  argument  primarily  on  the  assumption 
that  the  Comptroller  General  is  a  legislative  officer.   While 
it's  true  that  the  GAO  serves  as  an  arm  of  the  Congress,  the 
Department  fails  to  recognize  that  the  Comptroller  General  has 
executive  responsibilities  as  well:   "[t]he  Comptroller 
General  has  also  a  second  status  as  the  chief  accounting  offi- 
cer of  the  Government.   ...This  is  an  executive  function  and 
in  performing  it  the  Comptroller  General  acts  as  a  member  of  the 


489 


Executive  Branch  of  the  Government.   The  dual  status  of 
the  General  Accounting  Office  is  not  anomalous,  for  many 
regulatory  commissions  fulfill  in  part  a  legislative  func- 
tion and  in  part  carry  out  executive  duties,  ..."   United 
States  V.  Stewart,  264  F.  Supp.  89,  99  (D.D.C.),  aff 'd,  339  F. 
2d  753  (D.C.  Cir.  1964) . 

The  Senate  Legal  Counsel  points  out,  moreover,  that  in 
considering  this  separation-of-powers  issue,  the  Supreme  Court 
looks  to  how  the  head  of  the  agency  is  appointed.   In 
Buckley  v.  Valeo,  424  U.S.  1(1976),  quoting  Humphrey's  Execu- 
tor V.  United  States,  295  U.S.  602,  628  (1938),  the  Court 
held  that  the  Appointments  Clause  of  the  Constitution  "con- 
trols the  appointment  of  the  members  of  a  typical  adminis- 
trative agency  even  though  its  functions...  may  be  'predomi- 
nantly quasi- judicial  and  quasi-legislative'  rather  than 
executive."   Because  the  Comptroller  General  is  "appointed 
by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,"  he  properly  exercises  authority  as  an  officer 
of  the  United  States. 

We  have  asked  several  experts  to  review  the  arguments 
advanced  by  the  Department  of  Justice  regarding  the  consti- 
tutionality of  the  bid  protest  provisions  of  CICA.   The  Senate 
Legal  Counsel,  the  General  Counsel  to  the  Clerk  of  the  House 
of  Representatives,  the  American  Law  Division  of  the  Congres- 
sional Research  Service,  and  the  General  Accounting  Office  all 
agree  that  CICA's  bid  protest  provisions  are  constitutional. 
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We  would  be  happy  to  provide  copies  of  these  analyses  for 
the  hearing  record. 

The  second  question,  then,  is  whether  the  Justice 
Department  itself  is  violating  the  principle  of  separation 
of  powers  by  recommending  that  the  agencies  should  not  comply 
with  those  bid  protest  provisions.   Absent  a  court  ruling, 
we  strongly  believe  that  a  unilateral  decision  by  the  Execu- 
tive Branch  to  refuse  to  enforce  a  statute  constitutes  a 
usurpation  of  the  proper  role  of  the  judiciary  and  a  failure 
by  the  President  to  meet  his  constitutional  responsibility 
to  "take  Care  that  the  Laws  be  faithfully  executed."   U.S. 
Const.,  Art.  11,  Sec.  3. 

The  Justice  Department's  action  is  inconsistent  with  its 
own  historical  understanding  of  the  obligation  of  Executive 
Branch  agencies  to  enforce  those  statutes  tliat  the  Department 
believes  to  be  unconstitutional.   The  Department  has  pre- 
viously recognized  its  responsibility  to  enforce  statutes, 
even  while  disputing  their  constitutionality  in  court. 

In  the  controversy  over  the  constitutionality  of  the 
legislative  veto,  for  example,  the  Executive  Branch  had 
always  respected  the  exercise  of  a  legislative  veto,  not- 
withstanding the  Department's  view  that  legislative  vetoes 
were  unconstitutional.   In  Immigration  and  Naturalization 
Service  v.  Chadha,  103  S.  Ct.  2764  (1983),  the  Solicitor 
General  explicitly  stated  that,  "[u]ntil  and  unless  the 
court  of  appeals  entered  a  decision  holding  the  statute  un- 
constitutional, INS  intended  to  enforce  the  law." 
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The  Solicitor  General  explained  that  the  alternative 
approach  of  "ignoring  a  resolution  of  disapproval  passed 
by  one  House  of  Congress  and  to  cancel  deportation  proceed- 
ings...would  be  inconsistent  with  the  accepted  view  that 
constitutional  questions  arising  in  the  administration  of 
a  statute  should,  if  possible,  be  resolved  by  the  courts, 
not  by  the  administrative  agency  itself."   The  Solicitor 
General  concluded  that  the  enforcement  of  the  statute  by 
the  Executive  Branch,  despite  its  refusal  to  defend  the 
statute  once  judicial  proceedings  were  initiated,  "was  not 
merely  permissible  under  the  circumstances,  but  was  a  re- 
sponsible and  wholly  appropriate  response  to  the  situation." 

Former  Attorney  General  Benjamin  R.  Civiletti  stated, 
while  in  office,  "that  if  Executive  officers  were  to  adopt 
a  policy  of  ignoring  or  attacking  Acts  of  Congress  whenever 
they  believed  them  to  be  in  conflict  with  the  provisions  of 
the  Constitution,  their  conduct  in  office  could  jeopardize 
the  equilibrium  established  within  our  constitutional  system." 
^4r.  Civiletti  went  on  to  say  that  "the  available  evidence  con- 
cerning the  intentions  of  the  Framers  lends  no  specific  support 
to  the  proposition  that  the  Executive  has  a  constitutional 
privilege  to  disregard  statutes  that  are  deemed  by  it  to  be 
inconsistent  with  the  Constitution.   The  Framers  gave  the 
President  a  veto  for  the  purpose,  among  others,  of  enabling 
him  to  defend  his  constitutional  position"   (testimony  before 
the  Senate  Judiciary  Committee,  July  1980). 
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Mr.  Civiletti's  statements  clearly  contravene  his 
successor's  justification  for  recommending  that  agencies 
should  not  comply  with  CICA's  bid  protest  provisions.   In 
a  recent  letter,  William  French  Smith  stated  that  given 
the  Department's  belief  that  certain  of  the  bid  protest  pro- 
visions are  unconstitutional,  "the  legally  appropriate  course 
of  action  for  the  Executive  Branch  to  follow... is  to  refrain 
from  implementing  those  unconstitutional  provisions  of  CICA." 

Mr.  Smith  also  justified  the  Department's  action  as 
having  the  "incidental  effect  of  facilitating,  rather  than 
impeding,  a  judicial  resolution  of  the  constitutional  issues 
in  a  timely  fashion."   While  this  may  be  true,  an  aggrieved 
bidder  would  still  have  standing  to  challenge  the  constitu- 
tionality of  CICA  if  a  stay  were  imposed  due  to  the  filing  of 
a  protest  (Scanwell  Laboratories,  Inc.  v.  Shaffer,  424  F.  2d 
859  (1970)).  Also,  any  bidders  could  seek  a  determination 
of  constitutionality  of  CICA  under  the  Declaratory  Judgment 
Act,  28  U.S.C.  §2201  and  §2202.   In  either  case,  the  Justice 
Department  could  intervene  to  raise  the  issue  of  CICA's 
constitutionality. 

Not  only  do  we  believe  that  CICA's  bid  protest  provisions 
are  constitutional,  but  we  also  believe  that  it  is  incumbent 
upon  the  Executive  Branch  to  follow  the  law.   Surely  such 
controversial  and  difficult  constitutional  issues  should  be 
decided  after  the  presentation  of  divergent  views  in  the  courts, 
not  within  the  confines  of  the  Department  of  Justice.   In  this 
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regard,  we  wholeheartedly  agree  with  Representative  Peter 
Rodino,  the  chairman  of  the  House  Judiciary  Committee,  who 
recently  stated  in  a  letter  to  the  Attorney  General  that 
"until  a  judicial  determination  on  the  constitutionality  of 
a  statute,  it  is  the  responsibility  of  government  officials, 
no  less  than  average  citizens,  to  comply  with  that  statute." 

Our  focus  on  CICA's  bid  protest  provisions  should  not 
be  interpreted  to  mean  that  the  other  implementation  concerns 
mentioned  earlier  in  our  statement  are  unimportant.   On 
the  contrary,  we  are  also  concerned  that  unless  revisions 
are  made  to  the  proposed  implementing  regulations  to  reflect 
our  recommended  changes,  the  purpose  of  CICA  —  to  enhance 
competition  and  strengthen  the  restrictions  on  unnecessary 
sole-source  contracting  —  will  not  be  fully  realized. 

Again,  Mr.  Chairman,  we  commend  you  for  holding  these 
oversight  hearings  and  will  continue  to  work  with  you  and 
Representative  Horton  to  ensure  that  CICA  is  effectively 
implemented  as  we  intended. 
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2.  Statement  of  Computer  and  Business  Equipment  Manufacturers  Association 


CBE41K 


STATEMENT  OF  THE 

COMPUTER  AND  BUSINESS  EQUIPMENT  MANUFACTURERS  ASSOCIATION 

BEFORE  THE 

SUBCOMMITTEE  ON  LEGISLATION  AND  NATIONAL  SECURITY 

OF  THE 

HOUSE   COmiTTEE   ON  GOVERNMENT  OPERATIONS 

February  28,  1985 


The  Computer  and  Business  Equipment  Manufacturers  Association  (CBEMA) 
appreciates  the  opportunity  to  provide  this  statement  for  the  record  to  the 
hearings  on  the  Competition  in  Contracting  Act.  CBEMA  is  a  trade  association 
representing  38  member  companies  engaged  in  the  manufacture  or  assembly  of 
information  processing,  business  and  communications  products  and  related 
services  and  supplies.  In  1983  CBEMA  member  companies  had  combined  sales  of 
more  than  $125  billion  and  employed  more  than  one  million  people  worldwide. 

Based  upon  our  reading  of  the  Competition  in  Contracting  Act  (CICA)  and  its 
Conference  Report  and  our  familiarity  with  the  Federal  Government's 
procurement  process,  we  do  not  see  where  a  practical  problem  exists  with  the 
CICA  mandated  suspensions  as  to  award  and/or  contract  performance  when  a 
protest  is  filed  with  GAO. 

The  CICA  directs  that  the  Comptroller  General  shall  normally  issue  a  final 
decision  concerning  a  protest  within  90  working  days  from  the  date  the  protest 
is  submitted.  While  the  law  does  provide  for  an  extension  of  this  period,  the 
Conference  Report  stated  that  "the  conferees  regard  such  extensions  as 
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exceptional,  however,  and  to  be  used  in  unique  circumstances  only." 

Furthermore,  the  CICA  provides  that  "The  Comptroller  General  may  dismiss  a 

protest  that  the  Comptroller  General  determines  is  frivolous  or  which,  on  its 
face,  does  not  state  a  valid  basis  for  protest." 

host  importantly,  if  for  some  reason  a  protest  continues  to  drag  on  or  if  at 
any  time  within  30  days  of  award  the  head  of  the  purchasing  activity 
determines  that  "urgent  and  compelling  circumstances  which  significantly 
affect  interests  of  the  United  States  will  not  permit  waiting  for  the  decision 
of  the  Comptroller  General,"  the  CICA  provides  that  the  agency  can  proceed 
with  a  contract  award  or  contract  performance  after  notifying  the  Comptroller 
General  in  writing  of  such  determination.  It  should  be  noted  that  the  CICA 
clearly  does  not  provide  the  Comptroller  General  with  approval  or  disapproval 
authority  over  such  determinations. 

In  light  of  the  above  provisions,  CBEKA  does  not  see  where  a  practical  problem 
exists  in  implementing  the  CICA  in  its  present  form- 
Is  the  GAO  bid  protest  system  unnecessary  since  such  matters  may  be  settled  in 
Claims  Court,  District  Court,  or  the  GSA  Board  of  Contract  Appeals  (GSBCA)? 
No,  it  is  only  prudent  to  continue  GAO's  activity  in  this  area.  The  GAO 
provides  the  only  other  forum,  outside  expensive  court  litigation,  for  remedy 
for  hundreds  of  small,  medium  and  large  firms  when  a  GSBCA  remedy  is  not 
available  and  when  competition  has  been  avoided.  Indeed,  no  group  in  the 
Government  brings  as  much  existing  resources  to  bid  protest  resolution.  An 
effective  bid  protest  resolution  function  in  GAO  would  meet  a  matter  of 
practical  necessity. 

Although  GAO  does  bring  resources  and  expertise  to  bid  protest  resolution,  we 
reasonably  expect  that  additional  resources  may  need  to  be  committed.  The 
CICA  guidelines  strengthen  and  expedite  GAO's  resolution  of  protests  by 
imposition  of  the  90-day  resolution  goal  and  offer  even  lesser  disruption  to 
both  agencies  and  vendors  through  the  expedited  M5-day  option.  There  should 
be  a  dollar  payoff  for  the  both  public  and  private  sector. 
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The  need  for  additional  GAO  resources  is  certainly  an  additional  cost  to 
Government,  but  it  is  small  compared  to  the  possible  alternative,  i.e., 
additional  regulatory  legislation,  audits,  and  more  Government  controls.  It 
is  a  fact  that  the  procurement  system  will  function  better  with  an  effective 
GAO  protest  resolution  function.  The  GAO  bid  protest  mechanism,  creates  a 
vendor  self-policing  environment  to  maintain  the  integrity  of  the  process 
where  large  numbers  of  vendors  can  compete  to  the  Government's  advantage, 
keeping  the  market  clean  and  honest. 

Are  the  changes  to  the  competition  provisions  in  the  new  CICA  so  new  that  they 
will  work  to  the  abuse  of  the  GAO  protest  system?  We  do  not  believe  this  is 
the  case.  The  Commission  on  Government  Procurement  endorsed  dialogue  on  most 
of  the  issues  involved  over  a  decade  ago.  We  are  encouraged  that  the  CICA 
mandates  that  the  GAO  dismiss  frivolous  protestors  who  habitually  abuse  the 
system  rather  than  following  normal  marketing  procedures. 

Will  the  new  GAO  protest  procedure  cause  undue  disruptions  in  the  procurement 
process?  No.  The  protest  procedure  is  workable.  In  our  opinion,  to  the 
extent  that  the  agencies  comply  with  the  CICA,  it  will  work.  In  reality  we  do 
not  see  any  practical  reason  why  the  Act  should  not  be  implemented  as  written. 

The  CICA  purposely  established  two  alternate  systems  for  ADP  protests  (GAO  and 
the  GSBCA)  to  allow  the  vendor  community  to  have  flexibility,  responsibility, 
and  choice  in  the  procurement  process.  The  CICA,  in  effect,  set  up  a  three 
year  test  to  determine  if  this  dual  alternate  approach  is  the  best  resolution 
or  if  one  or  both  of  these  systems  should  be  modified  or  eliminated.  This 
experiment,  which  began  on  January  15,  1985,  should  be  allowed  to  function  in 
an  uninhibited  fashion  thru  the  implementation  of  the  CICA. 
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statement  of  Arthur  S.  Miller,  Professor  Emeritus  of  Law,  George 
Washington  University 


ARTHUR  S.  MILLER 


27th  February  1985 


RECEIVED 

MAR     41985 


1106  FLEMING  STREET 
KEY  WEST.  FLORIDA  3304O 


(306)  894-7207 


Rep.  Jack  Brooks 

Chairman,   Committee  on  HOUSE  COMMITTEE  ON 

Government  Operations    GOVERNMENT  OPERA! lUiNa 
U.   S.  House  of  Representatives 
Washington,  D.C.     20515  Att'ni   Mick  Long 

Dear  Mr.  Chairman t 

Mr.  Mick  Long  of  your  staff  has  requested  my  views  on  the  constitutionality 
of  the  Competition  in  Contracting  Act  of  1984  and  the  President's  refusal 
to  faithfully  execute  certain  sections  of  that  Act.     I  have  studied  the 
materials  that  Mr.  Long  sent  to  me  and  have  the  following  comments  to  make. 
I  speak  as  a  professor,  now  emeritus,  of  constitutionjuL  law,   idio  has  served 
on  the  faculties  of  Emory  University,  George  Washington  University,  and 
Nova  University. 

I  begin  by  referring  to  an  article  I  co-authored  on   the  general  subject: 
Arthur  S.  Miller  &  Jeffrey  H.  Bowman,  Presidential  Attacks  on  the 
Constitutionality  of  Federal  Statutes;  A  New  Separation  of  Powers  Problem, 
40  OHIO  STATE  LAW  JOURNAL  51-80  (1979) S   perhaps  you  may  wish  to  reproduce 
this  article  in  the  Hearings  of  your  Committee.     In  this  article,  I 
concluded  that  presidential  attacks  on  the  constitutionality  of  federal 
statutes  could  not  be  sustained  under  the  clear  mandate  of  the  Constitution. 
I   see  no  reason  to  alter  my  opinion  at  this  time,   in  the  context  of  the 
Act  under  question.     The  Constitution  is  quite  clean   The  President,   says 
Article  II_^  "...   shall  take  care  that  the  laws  be  faithfully  executed." 
There  is  no  room  for  deviation.     The  Attorney  General,  as  the  legal  officer 
for  the  President,   is  also  bound  by  the  terms  of  the  Constitution.     Unless 
and  until,   therefore,   there  is  an  authoritative  decision  by  the  Supreme 
Court  on  the  constitutionality  of  the  contested  provisions,   the  President, 
the  Director  of  the  Office  of  Management  and  Budget,  and  the  Attorney 
General  are  duty  bound  under  the  Constitution   to  follow  the  statutory 
provisions.     The  position  of  the  Department  of  Justice  on   the  contested 
provisions  should  be  seen  for  what  it  is — a  mere  suivocate's  brief,  not  a 
dispassionate  legal  analysis.     Permit  me  to  quote  from  pages  58-59  of  my 
article,  mentioned  above:   "In  1937,  Attorney  General  Homer  Cummlngs  refused 
a  request  from  the  President  to  render  an  opinion  on  the  constitutionality 
of  the  Federal  Home  Loan  Banks.     The  Attorney  GeneraJ.  stated  that  only  the 
President  would  have  the  proper  Interest  in  questioning  the  validity  of  a 
measure  passed  by  Congress,  anditven  that  interest  ceases  t«i  days  after  the 
bill  is  presented  to  him.     If  it  were  otherwise,  Cummlngs  continued,   the 
Attorney  General  would  be  setting  himself  up  as   'judge  of  the  Acts  of  the 
Congress  and  of  the  President' .     Forty  years  later,   the  Attorney  General 
is  doing  precisely  what  Cummlngs  said  should  not  be  done.    .    .    ."     Surely 
Attorney  General  Cummlngs  was  correct{  and  surely,   too,  Attorney  General 
Smith  was  clearly  in  error. 
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I  see  no  reason  to  expand  upon  the  foregoing  at  this  time,  particularly 
in  the  light  of  ihe  article  I  published  and  since  you,   so  I  understand, 
are  obtaining  the  opinions  of  other  professors  of  constitutional  law  on 
the  question.     I  would  like,  however,   to  offer  some  suggestions  for  your 
con  sideration i 

1.  I  think  that  the  Congress  conceded  too  much  by  only  reqxiiring  a 
report  from  the  Attorney  General  yihea  that  officer  determines  to  contest 
or  not  to  defend  a  dvily  aiacted  statutory  provision.     Inferoitially,   the 
Congress  concedes  such  a  power  in  the  Executive — a  jxDwer  that,  as  I  have 
said  above,   simply  does  not  exist.     I  recommend,   therefore,   that  your 
Committee  taJce  action  to  repeal  the  reporting  requirement;  and  to  replace 
it  with  a   'Sense  of  the  Congress  Resolution'   that  the  Constitution  means 
>rtiat  it  says. 

In  this  connection,   I  would  like  to  emphasize  that,   despite  Executive 
Branch  asseverations  to  the  contrary,   "the  United  States"  is  not  to  be 
equated  with  the  Executive  Branch — as,  for  example,   in  fulfilling  the  terms 
of  28  United  States  Code  2'K)3.     I  make  this  clear  in  the  article  mentioned 
above.     To  my  knowledge,   there  has  never  been  a  definitive  determination 
of  who,   in  the  context  of  separation  of  powers  questions,  may  be  said  to 
be  "the"  United  States.     Surely,  however,   there  can  ^e  no  valid  reason  for 
saying  that  the  Executive  is  "the"  government  or  "the"  United  States.     If 
the  Congress  is  to  remain  a  constituent  paart  of  our  government,   it  is 
highly  necessary,   in  my  considered  judgment,  not  to  throw  the  baby  out  with 
the  bath  water,  as  the  above-mentioned  reporting  requirement  does. 

2.  There  are  remedies  that  the  Congress,  as  a  body,  or  a  Member  or  group 
of  timbers ,  might  wish  to  explore.     The  most  obvious  is  to  bring  a  lawsuit 
for  a  declaratory  judgment,  or  something  similar,   in  which  it  would  be 
argued  that  the  President's  (and  his  subordinates')  actions  in  this  dispute 
are  unconstitutional..     There  are  numerous  cases  where  individuaJ.  Members 
have  brought  lawsuits  challenging  Executive  actions.     The  question  is  not 

a  new  one.     See,   in  this  connection.  Note,  Congress  Versus  the  Executive t 
The  Role  of  the  Courts,  11  HARVARD  JOURNAL  OF  LEGISLATION  352  (197^). See 
also  Goldwater  v.  Carter,  100  Supreme  Court  Reporter  533  (1979) •   especially 
Mr,  Justice  Powell's  concurring  opinion,   in  which  he  saidi    "The  spectre  of 
the  Federal  Government  brou^t  to  a  heilt  because  of  the  mutual  intransigaice 
of  the  Presidait  and  the  Congress  would  require  this  Court  to  provide  a 
resolution  pursuant  to  our  duty  'to  say  what  the  law  is'."     Althou^  the 
Goldwater  case  was  held  to  involve  a  "political  question,"   it  is  not  really 
ansaogous  to  the  present  dispute.     There,  as  Mr.  Justice  Rehnquist  pointed 
out  for  the  Court,   the  Constitution  is  silent  aboutjthe  Senate's  participation 
in  the  abrogation  of  a  treatyj   here,   the  Constitution  is  not  silent  about 
the  Presidfflit's  (and  his  subordinates')  duty  to  faithfully  execute  the  laws. 
The  President  had  the  choice  of  vetoing  the  bill  or  signing  itj   he  cannot, 
as  he  seeks  to  do  here,  have  sometftlng  akin  to  a  line-item  veto  over  portions 
of  a  statute.     I  believe  that  the  courts  would  so  hold. 

Another  remedy,   wholly  constitutional,   would  be  for  the  Congress  to 
refuse  to  appropriate  moneys  for  programs  the  Executive  desires  until  such 
time  as  a  binding  commitment  is  received  that  Executive  officers^fill  abide  bcj 
the  clear  constitutional  requirement.     After  aHl,  the  Congress  has  the  i*iip 
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hand  insofar  as  appropriations  are  concerned.  If  the  President  wants  to 
play  "hard  tall"  in  the  present  dispute,  I  would  think  that  you  and  your 
collea^es  would  wish  to  respond  in  kind. 

Finally,   there  is  the  forgotten  remedy  of  impeachment.     An  impeachable 
offense  is,  as  Rep,  Gerald  Ford  said  when  in  the  House  of  Representatives, 
i».  anything  the  House  chooses  to  say  it  is.     Surely  a  failure  to  abide  by 
the  Constitution's  express  terms  makes  the  Director  of  the  Office  of 
Management  and  Budget,  as  well  as  the  Attorney  General,   susceptible  to 
impeachment.     After  all,   the  House)i|mpeach  President  Andrew  Johnson  for 
violation  of  the  Tenure  in  Office  Actj   the  fact  that  the  Senate  acquitted 
him  by  a  single  vote  does  not  dilute  the  principle  that,  at  least  in 
extraordinary  situations,   impeachment  should  not  be  forgotten  as  a  remedy 
when  the  Congress  sees  Executive  officers  acting  unconstltutionailly. 

Some  years  ago,   Senator  Joseph  Clark  called  Congress  "the  sapless  branch" j 
and  more  recently,  Rep.  Barbara  Jordan  said  that  Congress  had  "lost  ihe 
will  to  govern."     The  fundamental  q.uestlon  that  the  present  dispute  poses 
is  whether  the  Congress  will  regain  the  will  to  govern  in   tiie  manner  that 
the  Founding  Fathers  contemplated.     I  have  set  out  the  suggestions  above 
as  possible  ways  that  you  and  your  colleagues  could  xmdertake.     In  saying 
this,  I  recognize  that,  as  Woodrow  Wilson  wrote  in  1908,   cooperation  more 
than  conflict  should  be  and  is  the  norm  between  the  legislative  and 
executive  branches,  and  that  warfaure  betweai  the  two  branches  would  be 
fatal  to  the  constitutional  order.     But  cooperation  certainly  does  not 
mean  that  the  Congress  has  to  bow  in  manner  supine  to  whatever  the  Executive 
wishes. 

Finally,  I  woiild  like  to  suggest  that  Congress  not  only  has  the  power  to 
fund  all  govemmaital  programs  but  has  the  constitutional  duty  to  ensure 
that  appropriated  moneys  are  properly  spent.     The  statutory  provisions 
under  dispute  seem  to  be  an  entirely  reasonable  way  of  satisfying  that 
duty. 

Should  you  wish  me  to  expand  on  any  of  the  foregoing,  please  let  me  know. 
I  would  appreciate  if  a  copy  of  your  Hearings  and  ^rfy^eport  your 
Committee  issues  would  be  sent  to  me. 


lur  S.  KlVlej. 
Prof essor  Emefitus  of  Law 
George  jfcc^ington  University 

P.S.   Some  years  ago,  when  he  chaired  the  Senate  Subcommittee  on 

Separation  of  Powers,   Saiator  Sam  Ervin  often  euimbnished  Executive 
Officers — including,   so  I  recall,   then  Assistant  Attorney  General 
(now  Mr.  Justice)  Rehnquist — that  the  President's  constitutional 
power  (duty)   to  "execute"  the  laws  emphaticajiy  did  not  mean  that 
"execute"  meanjt "kill" ;   rather,   it  meant  to  implement  them.     As  I 
mentioned  above,   the  President  is  seeking  to  have  an  unconstitutional 
line-item  veto  over  statutory  provisions  he  dislikes.     The  Constitution 
does  not  give  him  that,  and  he  should  not  be  aillowed  to  get  it  through 
the  back  door. 
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Statutes:  A  New  Separation 

of  Powers-  Problem 

Arthur  S.  Miller* 
Jeffrey  H.  Bowman** 

Can  it  be  presumed,  that  Persons 

sworn  to  execute  the  Laws,  shall 

openly  counteract  and  violate  them? 

I.    Introduction 

To  what  extent  may  the  President,  through  the  Department  of 
Justice,  challenge  the  validity  of  federal  statutes  signed  into  law  by  the 
President?  This  constitutional  question,  newly  emergent,  lies  at  the  core  of 
several  recent  cases  that  deal  with  the  congressional  veto.  The  Supreme 
Court  has  thus  far  avoided  ruling  on  the  merits  of  the  veto.^  When  the 
Court  does  so,  as  likely  it  will  fairly  soon,  the  Justices  will  perforce  have  to 
confront  the  question  of  the  propriety  of  executive  officers  admitting  the 
unconstitutionality  of  the  veto  or  directly  challenging  the  veto  power.  The 
Justices  will  also  be  confronted  with  the  important,  unresolved  theoretical 
question  of  what  is  "the  United  States"  in  separation  of  powers  litigation. 
Although  the  legislative  veto  has  been  extensively  discussed,^  no  attention 

<■  •Professor  Emeritus  of  Law,  George  Washington  University. 

In  the  interests  of  full  disclosure,  see  Douglas,  Law  Reviews  and  Full  Disclosure,  40  Wash.  L. 
Rev.  227  (1965)  and  Miller,  The  My'lh  of  Objectivity  in  Legal  Research  and  Writing.  ISCath.  U.  L. 
Rev.  290(1969).  Professor  Miller  helped  write  the  briefs  for  the  House  of  RepresenUtives  in  the  C/or* 
and  Atkins  cases  and  also  for  the  General  Accounting  Office  (GAG)  in  the  Staats  case,  discussed  infra. 
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The  authors  wish  to  thank  Mr.  Jack  Gordon  for  his  assisunce  in  the  preparation  of  this  article. 

1.  M.  Kammen,  People  of  Paraimx  42  (1972).  The  tUtement  originally  appeared  in  the 
Independent  Reflector,  a  New  York  weekly  newspaper,  in  1753. 

2.  For  example,  the  Court  in  Buckley  v.  Valeo.  424  U.S.  1. 140  n.l76  (1976).  expressly  declined 
to  decide  the  constitutionality  of  the  one-house  veto.  See  also  Clark  v.  Valeo,  559  F.2d  642  (D.C.  Cir.), 
aJTdmem.  sub  nom.  Clark  v.  Kimmitt.  431  U.S.  950  (1977);  Atkins  v.  United  Sutes,  556  F.2d  1028  (Ct. 
CI.  1977),  cert,  denied,  434  U.S.  1009(1978);  McCorkle  v.  United  Sutes,  559  F.2d  1258  (4th  Cir.  1977), 
cert,  denied,  434  U  S.  10 1 1  ( 1978)  (avoiding  review  of  legality  of  a  legislative  veto  provision  based  on  a 
decision  that  even  if  it  was  unconstitutional,  it  was  not  severable  from  the  rest  of  the  statute). 

Other  than  Atkins,  there  is  little  judicial  comment  on  the  constitutionality  of  the  legislative  veto. 
Justice  While,  for  example,  concurring  in  part  and  dissenting  in  part  in  Buckley,  424  U.S.  at  256-86, 
was  the  only  member  of  the  Court  to  discuss  the  one-house  veto  provisions  of  the  Federal  Election 
Campaign  Act.  Justice  White  felt  that  regulatory  power  generally  "is  not  rendered  constitutionally 
infirm  ...  by  a  sUtutory  provision  subjecting  agency  regulations  to  disapproval  by  either  House  of 
Congress."  Id.  at  284.  See  also  Sibbach  v.  W  ilson,  3 1 2  U  .S .  1 . 1 5  A  n.  1 7  ( 1 94 1 ).  in  which  the  Court  in 
dictum  spoke  positively,  at  least  in  policy  terms,  about  legislative  review  mechanisms,  lumping  one- 
house  veto  together  with  simple  layover  measures. 

3  See  Bruff  &  Gellhorn,  Congressional  Control  of  Administrative  Regulations:  A  Study  of 
Ugisiaiive  Vetoes,  90  Harv.  L.  Rev.  1369  (1977);  Cooper  A  Cooper.  The  Ugislative  Veto  and  the 
Constitution,  30  Geo.  Wash.  L.  Rev.  467  (1962);  Ginnane,  The  Control  of  Federal  Administration  by 
Congressional  Resolutions  and  Committees,  66   Harv.   L.  Rev.  569  (1953);  Javiu  &  Klein, 
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has  been  accorded  those  two  preliminary  but  critical  questions  which  must 
be  answered  before  there  can  be  a  definitive  resolution  of  the  growing  use 
of  the  veto  by  Congress.  This  article  outlines  the  issues  associated  with  the 
congressional  veto  and  suggests  needed  statutory  reforms. 

Two  cases  are  illustrative.  In  Clark  v.  Kimmitl*  Ramsey  Clark, 
former  Attorney  General  and  candidate  for  Senator  from  New  York,  filed 
suit  in  federal  district  court  as  a  "voter"  under  the  Federal  Election 
Campaign  Act,  for  the  sole  purpose  of  testing  the  validity  of  the  "one- 
house"  veto  provision  of  that  statute.  The  statute  requires  the  Federal 
Elections  Commission  (FEC)  to  submit  proposed  regulations  to  Congress, 
which  has  thirty  legislative  days  to  consider  them.  A  formal  vote  of 
disapproval  by  either  house  is  enough  to  kill  the  regulations,  in  whole  or  in 
part.  If  Congress  does  nothing,  the  FEC  regulations  become  effective.* 
Judge  Charles  Richey  certified  the  case  to  the  court  of  appeals,  which,  after 
an  en  banc  hearing,  dismissed  the  suit  on  procedural  grounds.'  When 
Clark  petitioned  for  certiorari,  the  Supreme  Court  requested  the  Solicitor 
General  to  file  a  brief  on  behalf  of  "the  United  States."  At  both  appellate 
levels,  the  Department  of  Justice  admitted  or  challenged  the  con- 
stitutionality of  the  one-house  veto;  in  so  doing,  it  equated  "the  United 
States"  with  the  executive  branch. 

Similarly,  when  140  federal  judges  sued  in  the  Court  of  Claims  for 
increased  salary,  the  Department  conceded  the  unconstitutionality  of  a 
legislative  veto  provision.  That  case,  Atkins  v.  United  States^  presented 
the  novel  situation  in  which  plaintiff  and  defendant  agreed  on  the  merits  of 
the  crucial  statutory  provision,  yet  the  court  forged  ahead  to  rule  on  the 
merits.  To  the  disappointment  of  the  judges,  the  court  upheld  the 
legislative  veto  by  a  bare  majority.  Atkins  remains  the  only  instance  thus 
far  in  which  a  court  has  definitively  ruled  on  the  legitimacy  of  the  veto.  The 
Supreme  Court  denied  certiorari,  after  the  Department  of  Justice 
continued  to  attack  a  segment  of  the  statute  that  it  had  argued  was 
otherwise  valid.  The  Department  again  maintained  that  "the  United 
States"  was  synonymous  with  the  executive  branch. 


Congressional  Oversight  and  the  Legislative  Veto:  A  Constitutional  Analysis,  52  N.Y.U.L.  Rev.  455 
(1977);  McCowan,  Congress,  Courts,  and  Control  of  Delegated  Power,  77  Colum.  L.  Rev.  1 1 19 
(1977);  Miller  &  Knapp,  The  Congressional  Veto:  Preserving  the  Constitutional  Framework,  52  Ind. 
L.J.  367  (1977);  WaUon,  Congress  Steps  Out:  A  Look  at  Congressional  Control  of  the  Executive,  63 
Calif.  L.  Rev.  983  (1975). 

4.  Clark  v.  Valeo,  559  F.2d  642  (D.C.  Cir.),  aff'd  sub  nom.  Clark  v.  Kimmitt,  431  U.S.  950 
(1977). 

5.  An  analogous  method  is  employed  for  the  adoption  of  federal  rules  of  civil  procedure.  See  the 
statement  of  Justices  Black  and  Douglas  dissenting  to  the  Supreme  Court  order  that  amended  certain 
rules  of  civil  procedure,  published  at  374  U.S.  865, 865-66(1966).  &fafao  Sibbach  v.  Wilson,  312  U.S. 
I.  I5&n.l7(194l). 

6.  Clark  v.  Valeo.  559  F.2d  642, 647  (D.C.  Cir.).  aff'dsub nom.  Clark  v.  Kimmitt,  431  U.S.  950 
(1977). 

7.  556  F.2d  1028  (Ct.  CI.  1977),  cert,  denied,  434  U.S.  1009  (1978). 
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These  cases,  and  others  of  recent  vintage,*  suggest  several  matters  of^ 
concern  in  separation  of  powers  theory  and  doctrine.  First,  both  cases 
should  have  been  styled  President  v.  Congress,  for  that,  in  fact  and  in 
effect,  is  what  they  were.  Former  President  Ford,  in  signing  the  Federal 
Election  Campaign  Act,  said  that  the  Attorney  General  would  contest 
what  the  President  thought  was  an  unconstitutional  provision.'  Second, 
Congress  cannot  always  rely  on  the  Department  of  Justice  in  litigation. 
Each  house  of  Congress  has  had  to  hire  special  counsel  so  that  the  interests 
of  Congress  could  be  represented.  Last,  the  Department  is  not  required  to 
notify  Congress  about  its  litigating  posture.  The  consequence  of  this 
omission  is  that  some  statutory  provisions  duly  enacted  by  Congress  and 
signed  into  law  by  the  President  receive  only  ad  hoc,  even  fortuitous 
defenses  when  attacked  by  private  litigants.  For  instance,  in  Atkins  only 
when  the  Court  of  Claims,  sua  sponte,  wrote  to  the  Vice  President  and  the 
Speaker  was  Congress  officially  notified;  it  then  came  in  only  as  an  amicus, 
not  as  a  primary  party,  for  the  judges  had  named  the  United  States,  not 
Congress,  as  defendant.  The  Executive,  in  such  instances,  has  acted 
vicariously  through  private  litigants.'" 

Under  the  United  States  Code,  conduct  of  litigation  for  the  United 
States  is  reserved  to  the  Department  of  Justice:  "Except  as  otherwise 
authorized  by  law,  the  conduct  of  litigation  in  which  the  United 
States  ...  is  a  party,  or  is  interested,  ...  is  reserved  to  officers  of  the 
Department  of  Justice,  qnder  the  discretion  of  the  Attorney  General." 
Additionally,  the  intervention  statute,  28  United  States  Code  section 
2403,  provides:  "In  any  action  ...  to  which  the  United  States  ...  is 
not  a  party,  wherein  the  constitutionality  of  any  Act  of  Congress  affecting 
public  interest  is  drawn  into  question,  the  court  .  .  .  shall  certify  such 

8.  E.g.,  Buckley  v.  Valeo,  424  U.S.  I  (1976);  Chadha  v.  Immigration  and  Naturalization  Serv., 
No.  77-1702  (9tl;  Cir.  appeal  docketed iii\y  18,  1977);  Nixon  v.  Solomon,  No.  77-1395  (D.C.  Cir.,  filed 
Aug.  10,  1977);  McCorkle  v.  United Sutes.  559  F.2d  1258 (4th Cir.  \9n),cerl.demed,434V.S.  1011 
(1978);  and  Suats  v.  Lynn.  No.  75-055  (D.D.C.,  Nov.  26,  1975)  (dismissed  by  stipulation). 

9.  Federal  Elections  Campaign  Act  Amendments  of  1976,  Statement  by  the  President  on 
Signing  S.  3065  Into  Uw,  12  Weekly  Comp.  of  Pres.  Doc.  857, 858  (May  1 1, 1976).  President  Carter 
has  taken  the  same  position  on  the  legislative  veto  as  his  predecessors.  The  Legislative  Veto-Message 
From  the  President  of  the  United  Stales.    124  Cong.  Rec.  H5879-80  (daily  ed.  June  21,  1978). 

10.  Individual  members  of  Congress  are  making  increasing  use  of  the  courts  to  test  the  validity'  of 
specific  executive  actions.  See.  e.g..  Edwards  v.  Carter,  580  F.2d  1055  (D.C.  Cir.),  cert,  denied,  436 
U.S.907  (1978)  (challenging  President's  use  of  treaty  power  to  convey  United  Sutes  properties  to 
Panama);  Kennedy  v.  Sampson,  51 1  F.2d  430  (D.C.  Cir.  1974)  (Family  Practice  of  Medicine  Act  held 
to  have  become  law  despite  President's  refusal  to  sign). 

The  President  has  not  attempted  to  obtain  such  a  judicial  test  of  a  statute;  it  is  thus  uncertain 
whether  the  Kennedy  strategy  could  be  employed  by  the  executive  branch,  although  it  is  hornbook 
administrative  law  that  officers  of  the  federal  bureaucracy  cannot  challenge  the  constitutionality  of  a 
sutute  addressing  the  powers  ofgiven  agencies.  3  K.Davis,  Administrative  Law  Treatise  §20.04,  at 
74  (1958).  See  also  Oestereich  v.  Selective  Serv.  Sys.  Local  Board  No.  1 1,  Cheyenne,  Wyoming,  393 
U.S.  233,  242  ( 1968);  Spiegel,  Inc.  v.  FTC,  540  F. 2d  287, 294 (7th  Cir.  1976);  Engineers  Pub.  Serv. Co. 
V.  SEC,  138  F.2d  936,  952  (D.C.  Cir.),  remanded  per  curiam  with  directioru  to  dismiss  as  moot,  332 
U.S.  788  (1947). 

For  a  good  but  rather  dated  analysis  of  congressional  atucks  on  executive  power,  see  Note, 
Congress  Versus  the  Executive:  The  Role  of  the  Courts,  II  Harv.  J.  Leois.  352  (1974). 

11.  28  U.S.C.  §516(1976). 
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fact  to  the  Attorney  General,  and  shall  permit  the  United  States  to 
intervene  ...  on  the  question  of  constitutionality."'^  Again,  the 
Attorney  General  directs  and  controls  the  litigation. 

Were  two  matters  clear — the  meaning  of  the  term  "the  United 
States"  and  that  the  Attorney  General  is  indeed  an  officer  independent  of 
the  President  and  Congress — the  problems  to  be  discussed  herein  would 
not  arise.  If  they  did  arise,  the  problems  could  be  quickly  resolved  by  a 
small  change  in  the  quoted  code  provisions.  But  these  matters  are  distinctly 
unclear.  It  is,  for  example,  disingenuous  to  assert  that  the  Attorney 
General  does  not  follow  the  wishes  of  the  Chief  Executive.  Another 
unanswered  issue  is  the  litigating  responsibility  of  the  Attorney  General: 
who,  indeed,  is  his  client  when  he  represents  the  United  States? 

This  article  focuses  on  overt,  albeit  indirect,  challenges  by  the 
Department  of  Justice  in  interbranch  governmental  disputes.  We  do  not 
deal  with  other  aspects  of  what  in  fact  is  a  far  larger  problem.  A 
comprehensive  analysis  should  include  inquiry  into  at  least  the  following 
relevant  issues:  the  nature  and  extent  of  prosecutorial  discretion;  failure  of 
the  executive  branch  to  enforce  judicial  decisions,  which  under  the 
principle  enunciated  in  Cooper  v.  Aaron^^  are  "the  law  of  the  land"; 
refusals  by  the  President  to  spend  appropriated  funds;'^  assertions  by  a 
President  during  extraordinary  emergencies  that  he  can  ignore  statutes;'^ 
neglect,  by  design  or  otherwise,  to  implement  statutes;'^  and  choices  that 
must  at  times  be  made  between  apparently  inconsistent  statutes.'^  Fuller 
explication  must  await  another  time  and  another  forum. 

As  is  the  norm  in  separation  of  powers,  the  delphic  language  of  the 
fundamental  law  provides  merely  a  point  of  departure  for  analysis  rather 
than  answers.  There  are,  furthermore,  no  prescribed  criteria  of 
judgment — for  example,  the  intentions  of  the  framers — by  which  solutions 
can  be  obtained.  When  answers  eventually  come,  they  will  incorporate  a 
combination  of  political  theory  and  policy  considerations.  Only  by  an 
intellectually  indefensible  fiction  could  answers  be  logical  derivations  from 
the  constitutional  text.  Existing  doctrine  will  play  no  part,  for  there  is 
none.  Little  exists  in  the  Constitution  to  provide  more  than  a  directional 
signal  for  further  analysis:  the  President  is  vested  with  "the  executive 
power,"'*  but  that  is  undefined;  he  must  "take  care  that  the  laws""  are 

12.  28  U.S.C.  §  2403  (1976)  (emphasis  supplied). 

13.  358  U.S.  1  (I9S8). 

14.  But  see  Staats  v.  Lynn.  No.  7S-0SS  (D.D.C,,  Nov,  26,  I97S)  (dismissed  by  stipulation), 
discussed  at  notes  120-23  and  accompanying  text  infra. 

15.  See  generally  Becltei,  The  Supreme  Court's  Recent  "Naliorwl  Security"  Decisions,  40  Jenn. 
L.  Rev.  I  (1972);  Developments  in  the  Law  —  The  National  Security  Interest  and  Civil  Liberties. 
85  Harv.  L.  Rev.  1130(1972). 

16.  E.g.,  National  Treasury  Employees  Union  v.  Nixon,  492  F.2d  587  (D.C.  Cir.  1974). 

17.  See,  e.g..  Miller  &  Pierson,  Observations  on  the  Consistency  of  Federal  Procurement 
Policies  With  Other  Governmental  Policies,  29  Law  &  Contemp.  Prob.  277  (1964). 

18.  U.S.  Const,  art.  II,  $  l.cL  I. 

19.  Id.  art.  II,  {3.  / 
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faithfully  executed;  and  he  swears  an  oath  to  uphold  and  defend  the 
Constitution.^"  As  for  Congress,  it  has  all  legislative  power  "herein 
granted,"^'  which  includes  a  rarely  litigated  provision  of  potentially 
immense  significance — the  second  half  of  the  "necessary  and  proper" 
clause:  "To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying 
into  Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by  this 
Constitution  in  the  Government  of  the  United  States,  or  in  any 
Department  or  Officer  thereof.""  The  self-asserted  power  of  the  Supreme 
Court  to  be  "infallible"  because  it  is  "final""  gives  that  tribunal,  if  it  wishes 
to  take  the  case  and  not  flee  into  the  swamp  of  the  political  question 
doctrine,  an  opportunity  not  only  to  settle  the  validity  of  the  congressional 
veto  but  also  to  resolve  the  two  subsidiary  issues  discussed  in  this  article. 

II.    Some  Relevant  History 

Those  who  drafted  the  Constitution  did  not,  of  course,  contemplate  a 
legislative  veto.  If  one  were  to  follow  an  antiquarian  conception  of 
constitutional  adjudication,  then  such  a  veto  would  doubtless  be  invalid. 
Despite  contrary  language  from  some  commentators  and  judges,  the 
Supreme  Court  has  never  been  bound  by  such  filiopietistic  notions.  So, 
too,  with  the  power  of  the  Executive  to  challenge  the  constitutionality  of 
statutes;  it  is  evident  from  the  sparse  records  of  the  convention  that  the 
framers  simply  did  not  think  of  such  a  possibility.  Thus  the  relevant  history 
associated  with  our  two  matters  of  concern,  that  is,  the  propriety  of  the 
executive  branch  challenging  the  legislative  veto  and  the  identity  of  "the 
United  Stages,"  consists  of  a  clutch  of  judicial  decisions,  not  one  of  which 
answers  either  of  our  questions,  and  the  legislative  history  of  the  applicable 
United  States  Code  provisions. 

From  1787  to  1974,  the  Department  of  Justice  failed  to  defend  the 
constitutionality  of  a  statute  in  only  four  instances:  Myers  v.  United 
States;^*  United  States  v.  Lovetf^^  Simkins  v.  Moses  H.  Cone  Memorial 
Hospital;^^  and  Senate  Select  Committee  v.  Nixon}^  These  decisions  may 
be  summarily  treated. 

Myers  dealt  with  the  power  of  the  President  to  discharge,  contrary  to 
statute,  a  postmaster  who  had  been  confirmed  by  the  Senate.  The  statute, 
the  Tenure  of  Office  Act,  called  for  Senate  approval  of  such  actions.  The 
approval  requirement  was  declared  unconstitutional  in  a  long  opinion  by 
Chief  Justice  Taft,  who  repudiated  the  position  he  had  taken  as  professor 

20.  /</.  art.  II,  §  l.cl.  8. 

21.  /</.  art.  I,  §1. 

22.  Id.  art.  I.  §  8.  cl.  18. 

23.  Brown  v.  Allen,  344  U.S.  443,  540  (1953)  (Jackson,  J.,  concurring). 

24.  272  U.S.  52(1926). 

25.  328  U.S.  303  (1946). 

26.  323  F.2<1  959  (4ih  Cir.  1963),  ceri.  denied,  376  U.S.  938  (1964). 

27.  498  F.2d  725  (D.C.  Cir.  1974). 
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and  ex-President  and  upheld  the  Presidential  prerogative.  The  postmaster 
had  instituted  the  action  against  "the  United  States,"  but  the  Department 
of  Justice  argued  the  case  on  behalf  of  the  postmaster.  Congress  was 
represented  by  Senator  George  Wharton  Pepper  as  amicus  curiae.  The 
Solicitor  General  argued  for  the  unconstitutionality  of  the  statute.  ' 

Lovelt,  a  better  known  case,  concerned  the  constitutionality  of  a 
statutory  provision  that  denied  Lovett  and  his  colleagues  their  salaries. 
The  Department  allied  itself  with  Lovett  and  argued  that  when  an 
Act  of  Congress  is  patently  unconstitutional,  the  Constitution  must 
predominate.^'  Lovett  prevailed  on  the  constitutional  prohibition  against 
any  bill  of  attainder  or  ex  post  facto  law.  Congress,  after  being  notified  by 
the  Attorney  General  that  he  could  not  in  conscience  argue  for  the  validity 
of  the  statute,  employed  private  counsel.  As  in  Myers,  no  one  questioned 
the  propriety  of  the  posture  of  the  Attorney  General.^" 

Simkins  came  next,  and  differs  in  that  it  was  a  suit  between  two 
private  litigants.^'  Plaintiffs  challenged  their  exclusion  from  federally 
funded  hospitals  constructed  pursuant  to  the  "separate  but  equal" 
provision  of  the  Hill-Burton  Act."  Defendants  objected  to  an  attempted 
intervention  by  the  United  States  through  the  Department  of  Justice, 
claiming  that  there  was  no  constitutional  issue  and  that  intervention  was 
improper  when  the  United  States  sought  to  attack  its  own  statute.  These 
objections  brought  into  issue  the  meaning  of  section  2403  and  the 
legitimacy  of  the  Department's  action.  The  district  judge  felt  constrained 
to  read  the  intervention  statute  literally.  Holding  that  the  court  lacked 
discretion  in  allowing  intervention,  the  judge  said:  "I  suppose  [the 
Attorney  General]  can  take  any  position  he  desires.""  The  Court  of 
Appeals  for  the  Fourth  Circuit  agreed  and  the  Supreme  Court  denied 
certiorari." 

28.  272  U.S.  at  98. 

29.  328  U.S.  a(  306. 

30.  Id. 

31.  Therefore  28  U.S.C.  §  2403  (1976),  quoted  at  text  accompanying  note  12,  came  into  play. 

32.  323  F.2d  at  961.  The  challenged  provisions  were  a  portion  of  the  Hospital  Survey  and 
Construction  (Hill-Burton)  Act  of  1946.  Pub.  L.  No.  79-725, 60  Stat.  1040. 1043 ( 1946). <uamem/«</. 42 
U.S.C.  §   291e<0(l976).  Sw  afao  42  C.F.R.  §  53.112  (1977). 

33.  Transcript  of  Oral  Argument  at  84,  Simkins  v.  Moses  H.  Cone  Memorial  Hosp.,  No.  C-57- 
G-62  (M.D.N.C.  1962),  aff'd,  323  F.2d 959  (4th Cir.  1063),  cert,  denied,  Ylb  U.S. 938(  1964); reprinted 
in  Representation  of  Congress  and  Congressional  Interests  in  Court:  Hearings  Before  the  Subcomm. 
on  Separation  of  Powers  of  the  Senate  Comm.  on  the  Judiciary,  94th  Cong.,  2d.  Sess.,  489  (1976) 
[hereinafter  cited  as  Hearings  on  Congress  in  Court]. 

But  compare  the  Court's  decision  on  intervention  in  Smolowe  v.  DelendoCorp.,  36  F.  Supp.  790, 
792  (S.D.N. Y.  1940).  aff'd.  136  F.2d  231  (2d  Cir),  cert,  denied.  320  U.S.  751  (1943): 

In  permitting  this  intervention,  I  am  of  the  belief  that  the  constitutionality  of  subdivision  (b) 
of  §  16  has  been  "drawn  in  question."  By  this  I  do  not  mean  to  hold  that  from  now  on  the 
government  has  free  rein  in  this  litigation.  The  government  itself  recognizes  the  limited 
purpose  of  its  intervention  when  it  concedes  that  It  is  only  interested  on  the  state  of  the 
pleading  in  presenting  evidence  and  arguments  in  support  of  the  constitutionality  of 
subdivision  (b). 

34.  Simkins  v.  Moses  H.  Cone  Memorial  Hosp.,  323  F.2d  959  (4th  Cir.  1963),  cert,  denied,  376 
U.S.  938  (1964). 
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Simkins  is  the  one  case  that  has  to  date  squarely  posed  the  meaning  of 
section  2403.  It  is  here  that  the  secti6n's  legislative  history  becomes 
relevant.  During  the  formative  years  of  the  New  Deal,  1934-1936,  the 
Supreme  Court  struck  down  thirteen  acts  of  Congress:  one-fourth  of  the 
total  number  that  it  had  previously  invalidated.  Most  of  the  statutes  were 
anti-Depression  measures.  Particularly  vexatious  to  the  President  and 
Congress  was  that  many  of  these  decisions  resulted  from  private  suits  in 
which  no  one  appeared  on  behalf  of  the  government."  Public  policy  was 
being  made  in  those  lawsuits,  which  at  times  concerned  only  trivial  matters 
for  the  litigants  but  had  portentous  consequences  for  the  nation.  An 
example  is  the  Gold  Clause  Cases^^  in  which  national  monetary  policy 
turned  on  whether  a  plaintiff  was  entitled  to  recover  fifteen  dollars  and 
sixty  cents— a  situation  that  bemused  some  Europeans,  who  could  not 
understand  how  such  important  policy  matters  could  be  left  to  settlement 
by  lawyer-judges  in  private  litigation." 

Under  pressure  from  the  White  House,  Congress  enacted  H.R.  2260, 
which  ultimately  became  28  United  States  Code  section  2403,  "to  provide 
for  appearance  on  behalf  of  and  appeal  by  the  United  States  in  certain 
cases  in  which  the  constitutionality  of  acts  of  Congress  is  involved."'  The 
House  Judiciary  Committee  report  on  the  bill  recognized  the  need  for  such 
a  statute:  "In  cases  between  private  litigants  in  which  the  constitutionality 
of  an  act  of  Congress  is  attacked  by  one  of  the  parties,  no  representative  of 
the  Government  may  now  appear  as  a  matter  of  right  to  defend  the 
statute,""  Can  there  be  any  doubt  that  Congress,  by  enacting  H.R.  2260, 
intended  to  provide  a  means  whereby  the  public's  (the  government's) 
interest  could  be  defended  in  private  litigation?  The  answer  is  clear  beyond 
peradventure;  as  President  Roosevelt  commented,  the  statute  "accords  the 
Government  the  right  to  defend  the  constitutionality  of  the  law  of  the  land. 
No  longer  must  the  Government  stand  idly  by,  a  helpless  spectator,  while 
the  Acts  of  Congress  are  stricken  down  by  the  Courts."*"  The  court  was 
obviously  on  shaky  ground  when  intervention  was  granted  in  Simkins  to 
permit  the  Department  of  Justice  to  attack  the  "separate  but  equal" 

35.  The  analogy  today  is  that  no  one  appears  on  behalf  of  Congress,  save  when  Congress  itself  is 
the  defendant. 

36.  Perry  v.  United  Sutes,  294  U.S.  330  (1935);  Nortz  v.  United  States,  294  U.S.  317  (1935); 
Norman  V.  Baltimore  &  O.R.R.,  294  U.S.  240(1935);  United  Sutes  v.  Bankers  Trust  Co..  294  U.S.  240 
(1935). 

37.  R.  Jackson,  The  Struggle  for  Judicial  Supremacy  103-04  (1941). 

38.  Conference  Report  on  H.R.  2260  (August  10,  1937)  reprinted  in  Hearings  on  Congress  in 
Court,  supra  note  33,  at  485. 

39.  H.R.  Rep.  No.  212,  75th  Cong.,  1st  Sess.  I  (1937).  Atkins  v.  United  States  illustrates  this 
concern:  Congress  was  before  the  court  only  as  amicus  and  then  only  by  the  court's  unilateral 
invitation.  556  F.2d  1028,  1034  (Ct.  CI.  1977),  cert,  denied,  434  U.S.  1009  (1978). 

40.  White  House  Press  Release,  August  25,  1937,  at  2.  reprinted  in  122  Cong.  Rec.  S  17,()84 
(daily  ed.  Sept.  29,  1976).  A  further  indication  of  the  intent  of  Congress  is  that  §  2  of  H.R.  2260,  which 
became  28  U.S.C.  §  1252  (1976),  and  which  provided  inter  alia  that  if  the  United  Sutes  intervenes  and 
the  court  decision  declares  the  Act  of  Congress  unconstitutional,  then  an  appeal  could  be  taken  directly 
to  (he  Supreme  Court. 
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provision  of  the  statute.  Because  of  intervening  lawmaking,  that  provision 
has  become  clearly  invalid.  There  was  no  real  need  for  the  Department  to 
defend  the  statute. 

Bailey  v.  Patterson^  had  held  that  racial  segregation  under  official 
auspices  was  no  longer  "a  litigable  issue."  Thus,  in  Bailey,  the  district  court 
had  merely  to  take  judicial  notice  of  previous  Supreme  Court  decisions 
which  held  that  no  state  may  require  racial  segregation  of  transportation 
facilities.*^  Then  in  Simkins  the  Department  explained  to  the  district  court 
that  "it  is  indisputable  that  today  Congress  would  not  include  a  'separate 
but  equal'  provision  in  a  statute";  and  "the  United  States"  position  in  this 
case  is  not  "calculated  to  disappoint  Congressional  expectation."*^  In 
other  words,  Congress  had  no  defense  to  the  constitutional  challenge  and 
would  not  expect  the  Department  to  defend  such  a  statute.  Simkins  is  thus 
a  case  in  which  the  Executive  attacked  the  constitutionality  of  a  statute, 
but  which  provides  little  basis  for  similar  present-day  actions.  It  is  one 
thing  for  the  Department  of  Justice  to  attack  a  statute  when  all,  including 
Congress,  can  see  that  the  statute  is  invalid;  and  quite  another  to  do  so 
when  the  essence  of  the  dispute  lies  between  President  and  Congress.  Judge 
Richey  recognized  that  distinction,  at  least  inferentially,  when  he  denied 
the  Department  intervention  of  right  in  the  Clark  case  and  granted  only 
permissive  intervention. 

Finally,  in  Senate  Select  Committee  v.  Nixon,  the  Solicitor  General 
filed  an  amicus  brief  on  behalf  of  the  United  States,  asserting  "that  the 
United  States  has  an  overriding  interest  in  the  doctrine  of  executive 
privilege."*"*  Such  a  statement  meant  that  the  Department  equated  "the 
United  States"  with  the  executive  branch,  an  understandable  posture  for 
lawyers  caught  up  in  zealous  pursuit  of  their  client's  interests;  it  also  meant 
that  the  Department  considered  the  President  to  be  its  client.  One  can 
readily  understand  the  Executive  taking  such  a  position;  what  is  beyond 
comprehension  is  for  the  Supreme  Court  to  invite,  as  it  did  in  Clark,  a  brief 
from  the  Department  on  behalf  of  "the  United  States."  Since,  as  we  have 
said,  the  case  should  have  been  styled  President  v.  Congress,  one  can  only 
conclude  that  the  Justices  were  not  thinking  when  they  issued  the  request 
to  the  Department.  The  only  alternative  conclusion  is  that  the  Court  has 
already  prejudged  the  question  of  who  is  "the  United  States,"  and  has 
decided  in  favor  of  the  Chief  Executive.  If  so,  that  would  indeed  be  a 
parlous  situation. 

One  additional  historical  item  is  relevant.  In  1937,  Attorney  General 


41.  369  U.S.  31.33(1962). 

42.  E.g.,  Boynton  v.  Virginia,  364  U.S.  454  {I960);  Gayle  v.  Browder,  352  U.S.  903(1956) (per 
curiam);  Morgan  v.  Virginia,  328  U.S.  373  (1946). 

43.  Unreported  memorandum  of  United  Stales  in  Simkins  v.  Moses  H.  Cone  Memorial  Hosp., 
323  F.2d  959  (4th  Cir.  1963),  cert,  denied,  376  U.S.  938  (1964),  reprinted  in  Hearings  on  Congress  in 
Court,  supra  note  33,  at  484. 

44^    498  F.2d  at  726. 
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Homer  Cutnmings  refused  a  request  from  the  President  to  render  an 
opinion  on  the  constitutionality  of  the  Federal  Home  Loan  Banks/'  The 
Attorney  General  stated  that  only  the  President  would  have  the  proper 
interest  in  questioning  the  validity  of  a  measure  passed  by  Congress,  and 
even  that  interest  ceases  ten  days  after  the  bill  is  presented  to  him.  If  it  were 
otherwise,  Cummings  continued,  the  Attorney  General  would  be  setting 
himself  up  as  "judge  of  the  Acts  of  the  Congress  and  of  the  President.""** 
Forty  years  later,  the  Attorney  General  is  doing  precisely  what  Cummings 
said  should  not  be  done,  by  asserting  the  prerogative  to  attack  a  statute  in 
two  situations:  (1)  when  "upholding  the  statute  would  have  the  effect  of 
limiting  the  President's  constitutional  powers  or  prerogatives";*'  and  (2) 
when  "the  Attorney  General  believes,  not  only  as  a  matter  of  personal 
conscience,  but  also  as  the  chief  legal  officer  of  the  United  States,  that  a  law 
is  so  patently  unconstitutional  that  it  cannot  be  defended."** 

Clark  and  Atkins,  McCorkle  v.  United  Stales*^  and  Chadha  v. 
Immigration  and  Naturalization  Service,^''  and  other  cases  exemplify  the 
current  situation  concerning  the  congressional  veto.  Some  of  these  cases 
are  brought  against  Congress  and  the  Department  must  intervene;  some 
are  against  the  United  States  and  the  Department  is  a  party  as  a  matter  of 
right;  and  some  are  against  a  specific  agency  and  the  Department  acts  as 
the  lawyer  for  that  agency. 

It  might  be  thought  that  in  Chadha  and  similar  cases  there  is  no  true 
case  or  controversy  since  t^ie  advocates  are  wholly  in  agreement  on  the 
crucial  issue,  the  validity  of  the  congressional  veto.  Under  normal 
circumstances,  the  suit  would  be  dismissed  on  procedural  grounds,  there 
being  no  controversy  to  satisfy  the  requirement  of  article  III  of  the 
Constitution.  Atkins  could  have  been  decided  that  way,  but  was  not. 
Speaking  generally,  other  courts  have  sidestepped  the  case  or  controversy 
problem  and  gone  on  to  the  merits,  as  in  Atkins,  or  become  entangled  with 
other  procedural  issues,  as  in  Clark.  How  judges  can  find  a  true  adversary 
proceeding  when  plaintiff  and  defendant  agree  on  the  crucial  issue  is 
completely  mysterious." 

45.  39  Op.  Att'y  Gen.  II  (1937). 

46.  Id.  at  IS.  For  the  proposition  that  the  executive  branch  should  defer  to  the  courts  on 
constitutional  questions,  see  40  Op.  Att'y  Gen.  158  (1942);  36  Op.  Att'y  Gen.  21  (1935);  31  Op. 
Att'yGen.  475(1919). 

47.  Hearings  on  Congress  in  Court,  supra  note  33,  at  5.  Under  those  circumstances,  asserts  tb£ 
Department,  the  President  is  "entitled  to  a  defense  of  his  perceived  rights."  Id. 

48.  Id.  at  6. 

49.  559  F.2d  1258  (4th  Cir.  1977),  ceri.  denied,  434  U.S.  101 1  (1978). 

50.  No.  77-1702  (9th  Cir.  appeal  docketed  July  18,  1977).  £ee  notes  125-31  and  accompanying 
text  infra. 

5 1 .  The  question  of  the  standing  of  the  Attorney  General  to  challenge  the  constitutionality  of 
statutes  is  not  given  full-dress  treatment  here.  Only  if  the  courts  perceive  that  the  question  in  the  case* 
being  discussed  is  really  President  v.  Congress,  rather  than  a  private  litigant  against  a  government 
department,  can  it  be  said  that  rights  are  indeed  in  conflict,  and  then  only  if  the  President  has  a  "right" 
in  fact.  It  is  our  position  in  the  present  paper  that  the  President  does  not  have  a  justiciable  article  III 
right.  He  piggybacks  on  private  litiganu,  such  as  Mr.  Chadha,  and  goes  into  court— as  in  the  Clark 
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111.    What  is  "the  United  States"? 

We  come,  then,  to  our  first  question:  what,  in  constitutional  theory,  is 
"the  United  States"?  In  most  cases  in  which  the  Department  of  Justice 
participates,  whether  civil  or  criminal,  the  answer  is  obvious.  It  is  a 
question  that  cannot  be  burked,  however,  when,  as  is  increasingly  the 
vogue,  separation  of  powers  issues  are  before  federal  courts.  Neither  court 
nor  commentator  has  supplied  an  answer  to  the  question.  This  section 
outlines  a  possible  approach  to  an  answer. 

The  United  States  of  America  originated  as  a  legislative  body  in 
October  1774,  when  the  First  Continental  Congress  produced  the 
"Declarations  and  Resolves  of  the  First  Continental  Congress."'^ 
Proclaiming  for  their  respective  Assemblies  the  right  to  legislate  for  the 
colonies,  "the  good  people  of  the  several  Colonies"  devised  the  Con- 
tinental Association — a  merchants*  agreement  to  cut  off  trade  with 
England.*'  According  to  one  commentator,  "the  signature  of  the  Asso- 
ciation by  members  of  Congress  may  be  considered  as  the  commencement 
of  the  American  Union."**  Before  the  1787  Constitution  was  adopted,  all 
acts  of  the  United  States  of  America  were  executed  in  the  person  of  the 
Congress.  The  Congress  was  the  manifestation  of  the  United  States  in 
all  its  capacities,  so  that  what  was  not  performed  by  the  Congress  was 
not  performed  by  the  United  States.*'  Even  so,  one  might  still  conclude 
that  under  the  Articles  of  Confederation  the  United  States  was  some- 
thing more  than  just  the  Congress.  The  central  government,  consisting 
solely  of  a  unicameral  legislature,  had  actual  powers  that  were  of  mar- 
ginal utility.  Even  though  the  Articles  defined  the  United  States  as  a 
"congress  assembled,""  the  individual  states  were  able  to  retain  their 
"sovereignty,  freedom  and  independence"*'  by  cloaking  the  Congress  with 
a  very  limited  subject  matter  jurisdiction,  and  by  denying  Congress  the 
power  to  enforce  its  own  legislation,  particularly  in  the  area  of  requisitions. 
Congress  would  call  for  money,  but  had  to  await  the  voluntary  compliance 
of  the  States.** 

As  Madison  had  observed,  congressional  inability  to  enforce  its 
objectives  was  responsible  for  the  impotency  of  the  Congress,  in  particular. 


case— without  any  real  disagreement  between  plaintiff  and  the  Justice  Department  on  the  merits.  See 
also  Comment,  An  Attorney  General's  Standing  Before  the  Supreme  Court  to  Attack  the 
Constitutionality  of  Legislation,  26  U.  Chi.  L.  Rev.  624  (1959)  (dealing  mainly  with  state,  not  federal, 
cases). 

52.  H.  CoMMACER,  Documents  of  American  History  82  (5th  ed.  1949). 

53.  Id.  at  83.  This  clause  is  embodied  within  the  fifth  paragraph  of  the  Declaration. 

54.  R.  HiLDRETH,  3  History  of  the  United  States  46  (1882). 

55.  See  H.  Hockett,  Political  and  Social  Growth  of  the  United  States  246  (1933). 

56.  Articles  of  Confederation  art.  2. 

57.  W. 

58.  See  J.  Madison.  Debates  in  the  Federal  Convention  of  1787,  at  5  (G.  Hunt  &  J.  Scott  eds. 
1920);  The  Federalist  No.  15.  at  157  (A.  Hamilton)  (B.  Wright  ed.  1961). 
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and  the  United  States  as  a  whole:  "[T]he  states  relieved  from  the  pressure 
of  foreign  danger,  and  flushed  with  the  enjoyment  of  independent  and 
sovereign  power;  instead  of  a  diminished  disposition  to  part  with  it, 
persevered  in  omissions  and  in  measures  incompatible  with  their  relations 
to  the  federal  government.""  Hamilton  agreed:  having  "total  want  of 
SANCTION  to  its  laws,"*"  Congress  passed  resolutions  which  became 
"mere  recommendations  which  the  States  observe  or  disregard  at  their 
option."" 

It  is  not  surprising  that  many  delegates  to  the  Constitutional 
Convention  conceived  of  the  national  Executive  as  an  extension  of  the 
Congress.  Quite  a  few  delegates  had  originally  thought  it  the  -goal  of  the 
Convention  merely  to  amend  the  existing  Articles  to  provide  the 
Congress — in  other  words,  "the  United  States" — with  the  powers  that  it 
had  been  lacking.  Once  there  was  a  consensus  that  a  new  constitution 
would  be  devised,  many  delegates  nevertheless  believed  that  the  basic  re- 
form would  provide  Congress  with  the  means  for  enforcing  its  acts.  For 
example,  Sherman  thought  that  the  purpose  of  the  Executive  would  be  to 
carry  the  will  of  the  Legislature  into  effect,  and  that  the  Executive  should 
thus  be  accountable  to  the  Legislature."  Sherman's  view  of  the  Executive, 
as  being  logically  and  functionally  subordinate  to  the  Legislature,  was  not 
unique.  The  original  "Randolph  plan"  even  contemplated  election  of  the 
Executive  by  the  Legislature.  Although  this  method  of  executive  selection 
was  eventually  rejected,  it  received  majority  approval  throughout  the 
Convention."  The  final  plan,  of  course,  attempted  to  achieve  a  balance 
between  efficiency  and  tyranny." 

Thus,  in  attempting  to  define  "the  United  States,"  one  must  look  not 
only  at  the  particular  branches  into  which  the  government  had  been 
divided,  but  also  at  the  reasons  for  having  so  divided  it.  To  the  extent  that 
the  creation  of  quasi-independent  branches  of  government  may  be  a  means 
to  impede  the  wheels  of  government  and  thus  prevent  the  tyranny  that 
would  otherwise  result  from  the  concentration  of  powers  in  one  hand,  it  is 
appropriate  to  apply  a  functional  analysis  to  the  scope  of  executive 
powers.  An  unchecked  power  to  pick  and  choose  those  laws  that  are 
worthy  of  enforcement,"  a  power  currently  asserted  by  the  executive 
branch,  is  as  fatal  to  effective  government  as  it  was  when  the  states  existed 


59.  J.  Madison,  supra  note  58,  at  5. 

60.  The  Federalist  No.  21,  at  186  (A.  Hamilton)  (B.  Wright  ed.  I96I)  (emphasis  added). 

61.  The  Federalist  No.  15,  at  158  (A.  Hamilton)  (B.  Wright  ed.  1961). 

62.  J.  Madison,  supra  note  58,  at  5. 

63.  See  generally  E.  Dumbauld,  The  Constitution  of  the  United  States  255-63  (1964). 

64.  Modern  scholarship  is  beginning  to  refute  the  conventional  wisdom  that  considers  separated 
powers  solely  as  a  bulwark  against  tyranny.  See.  e.g..  L.  Fisher,  President  andCongress  1-27  (1972); 
W.  Gwyn,  The  Meaning  of  the  Separation  of  Powers  (1965). 

65.  See  Kendall  v.  United  States,  37  U.S.  (12  Pet.)  524,  613  (1838). 
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under  the  Confederation.  At  its  logical  extreme,  such  power  could  mean  an 
item  veto  of  existing  law. 

The  measure  of  a  government's  power  can  be  related  to  the  nature  and 
extent  of  its  sovereignty.  Insofar  as  all  power  within  the  federal  govern- 
ment theoretically  must  find  its  source  within  the  Constitution,  the 
United  States,  as  a  sovereignty,  can  be  defined  by  the  powers  granted  to  it 
from  the  people  through  the  Constitution.'^  One  can  readily  see  the  basic 
disparities  between  the  English  and  American  systems  of  government: 
unlike  the  English  model,  in  which  all  sovereign  power  is  thought  to 
emanate  from  the  Crown,"  the  American  system  presupposes  a  popular 
sovereignty.  Thus,  English  history  represents  a  series  of  restrictions  upon 
powers  that  had  already  been  in  existence;  a  series  of  increased  limitations 
that  the  people  managed  to  place  upon  the  otherwise  presumptively 
sovereign  power  of  the  Crown.  Our  Constitution,  on  the  other  hand,  as 
well  as  the  United  States,  a  fortiori,  represents  successive  grants  of  powers 
of  sovereignty  that  were  not  otherwise  promised.  American  sovereignty 
rests  within  the  people  who  have  merely  expressed  their  will  in  the  form  of 
constitutional  grants.^' 

The  Crown  thus  acts  in  its  legislative  capacity,  subject  to  the  limi- 
tation that  it  does  so  within  the  confines  of  ministerial  responsibility.  In 
contrast,  "the  United  States"  exercises  power  not  from  the  vantage  point 
of  having  had  preexisting  powers  that  have  been  subsequently  restricted, 
but  rather  from  the  position  that  it  had  no  previous  powers  except  those 
that  were  specifically  granted.  Thus,  in  its  legislative  capacity,  "the  United 
States"  possesses  the  affirmative  powers  granted  to  the  Congress,  as  well  as 
the  negative  power  of  the  President  to  veto  legislation:  "The  primary  in- 
ducement to  conferring  the  power  in  question  upon  the  Executive  is,  to 
enable  him  to  defend  himself;  the  secondary  one  is  to  increase  the  chances 
in  favor  of  the  community  against  the  passing  of  bad  laws."" 

It  appears  to  be  historically  correct  to  define  "the  United  States"  by 
th^  powers  conferred  by  the  Constitution  and  to  find  any  particular 
department  of  the  government  acting  within  its  sovereign  capacity  when  it 
acts  within  the  scope  of  constitutionally  delineated  powers.  Should  one 
necessarily  conclude  that  the  President's  sole  power  to  disapprove 
legislation  lies  in  the  veto,  and  that  the  Justice  Department,  therefore,  acts 
improperly  when  it  attacks  a  law  as  unconstitutionally  infringing  upon  the 
powers  of  the  President?  On  the  contrary,  in  Myers  v.  United  States  J°  the 


66.  Eg.,  Perry  V.  United  Sutes.  294  U.S.  330,353(1935);  Yick  Wo  v.  Hopkins.  118  U.S.  356,370 
(1885). 

67.  "The  law,"  said  Sir  William  Blackstone,  "ascribes  to  the  King  the  attribute  of  sovereignty:  he 
is  forever  sovereign  and  independent  within  his  own  dominion."  W.  Blackstone,  Commentaries 
♦241-42,  died  in  Chisholm  v.  Georgia,  2  US.  (2  Dall.)  419.  458  (1793). 

68.  Chisholm  v.  Georgia,  2  U.S.  (2  Dall.)  419,  457  (1793). 

69.  The  Federalist  No.  73,  at  469  (A.  Hamilton)  (B.  Wright  ed.  1961). 

70.  272  U.S.  52(1926). 
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Court  held  that  executive  acquiescence  to  a  congressional  act  that 
infringed  upon  the  President's  appointment  powers  could  not  be 
demonstrated  by  the  President  signing  the  bill  into  law,  particularly  when 
the  repugnant  provisions  of  the  Act  were  attached  to  an  urgently  needed 
appropriations  bill.  At  the  urging  of  the  Department  of  Justice,  the  Court 
in  Buckley  v.  Valeo'^  also  held  that  a  particular  statute  infringed  upon 
executive  power  and  therefore  was  unconstitutional,  notwithstanding  that 
it  had  been  duly  enacted  and  signed  into  law  by  the  President."  Justice 
Rehnquist,  writing  for  the  majority  in  National  League  of  Cities  v.  Usery^^ 
noted  that  Myers  and  Buckley  seemingly  reject  the  argument  that  the  veto 
would  be  the  President's  sole  weapon  to  protect  his  own  interests.'* 

Within  the  above  framework,  the  identity  of  "the  United  States" 
remains  unclear.  The  assumption  underlying  separation  of  powers  theory 
and  the  intervention  statute,  28  United  States  Code  section  2403,  is  that  the 
President  and  Congress  will  cooperate  rather  than  fight.  Indeed,  as  long 
ago  as  1908,  Woodrow  Wilson  stated  that  "warfare"  between  Congress 
and  the  Executive  would  be  "fatal."''  Ifseparationof  powers  theory  means 
anything,  it  means  that  powers  are  shared,  not  separated.'*  As  Justice 
Story  put  it,  the  framers  accepted  a  tripartite  division  of  government  but 
"endeavored  to  prove  that  a  rigid  adherence  to  it  in  all  cases  would  be 
subversive  of  the  efficiency  of  the  government,  and  result  in  the  destruction 
of  public  liberties."" 

"The  United  States,**  then,  is  a  construct;  it  is  a  metaphysical  entity.  In 
constitutional  theory,  it  exists  even  though  it  cannot  be  seen  or  touched. 
No  one  has  yet  spelled  out  what  "the  United  States"  means,  save  in  specific 
instances,  such  as  first  amendment  cases,  in  which  the  interests  of  an 
individual  are  balanced  against  those  of  "society."  Under  the  present 
statute,'*  the  identity  of  "the  United  States"  remains  unclear.  It  is  clear, 
however,  that  "the  United  States"  should  not — indeed,  cannot — be 
equated  with  the  executive  branch.  That  conclusion  is  buttressed  by  an 
examination  of  the  interests  of  "the  United  States." 

The  recent  case  of  United  States  v.  American  Telephone  &  Telegraph 
CoJ^  (A T& T)  is  relevant.  In  AT&T  the  Justice  Department  sought  to 


71.  424  U.S.  I  (1976). 

72.  Id.  See  also  National  League  of  Cities  v.  Usery.  426  U.S.  833.  841-42  n.l2  (1976). 

73.  426  U.S.  833(1976). 

74.  W.  at  841-42  n.  12. 

75.  W.  Wilson.  Constitutional  Government  51-52  (7th  e<J.  1927). 

76.  "[Wjhile  the  Constitution  diffuses  power  the  better  to  secure  liberty,  it  also  contemplates  that 
practice  will  integrate  the  dispersed  powers  into  a  workable  government.  It  enjoins  upon  its  branches 
separateness  but  interdependence,  autonomy  but  reciprocity."  Youngstown  Sheet  &  Tube  Co.  v. 
Sawyer,  334  U.S.  579,  635  (1952)  (Jackson,  J.,  concurring). 

77.  I  J.  Story,  Commentaries  on  the  CoNSTiTin'iON  of  the  United  States  $  533,  at  396  (5th 
ed.  1891). 

78.  28  U.S.C.  §§  516-519  (1976). 

79.  551  F  2d  384  (D.C.  Cir.  1976). 
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enjoin  the  defendant  from  complying  with  a  subpoena  issued  by  a  House 
Subcommittee.  Asserting  that  it  was  representing  the  United  States,  the 
Department  brought  the  suit  to  protect  the  "public  interest."  The  court  of 
appeals  recognized  that  although  outwardly  the  case  was  between  the 
government  and  a  private  corporation,  it  actually  was  between  the 
President  and  the  House  of  Representatives.  The  President  did  not  want  to 
produce  taped  telephone  calls  because  of  an  alleged  interest  in  national 
security;  the  House,  on  the  other  hand,  had  an  interest  in  obtaining 
compliance  with  the  subpoena  power  that  it  had  invoked  to  obtain  records 
of  certain  telephone  calls.  The  only  interest  of  AT&T  was  in  obtaining  a 
judicial  declaration  of  its  legal  obligation.  Although  finding  jurisdiction 
elsewhere,  the  court  questioned  the  propriety  of  the  Department's  desire  to 
secure  jurisdiction  under  28  United  States  Code  section  1345,  the  grant  of 
jurisdiction  over  suits  brought  by  the  United  States.  The  difficulty,  said  the 
court,  was  "whether  a  suit  is  brought  'by  the  United  States'  within  §  1345 
when  the  executive  branch  is  seeking  to  enjoin  the  legislative  branch." 

Of  course  there  is  a  "difficulty";  no  one  branch  of  government  can 
be  said  to  be  "the  United  States."  The  United  States  may  be  hydra-headed, 
but  it  is  a  single  entity.  Before  demonstrating  this,  however,  we  will 
briefly  mention  several  inter-  and  intrabranch  cases  that  have  posed  prob- 
lems about  the  nature  of  that  entity. 

In  United  States  v.  Nixon^^  the  President  argued  that  the  court  lacked 
jurisdiction  because  the  controversy  concerned  an  "in-house"  dispute 
raging  within  the  executive  branch.  That  view  was  rejected  and  the 
Supreme  Court  proceeded  to  rule  on  the  merits,  allowing  an  employee  of 
the  executive  branch— the  Special  Prosecutor— to  sue  his  putative 
superior,  the  President.  At  least  inferentially  the  court's  decision  means 
that  "the  United  States"  is  not  to  be  equated  with  "the  President."  The 
next  conclusion  is  more  difficult,  but  nonetheless  clear:  despite  the  Nixon 
decision,  "the  executive  branch"  is  not  "the  United  States." 

One  way  to  answer  the  question,  what  is  "the  United  States,"  is  to  ask 
another  question:  what  is  an  interest  of  "the  United  States"?  A  brief 
discussion  of  this  additional  question  is  relevant  at  this  time,  in  the  context 
of  some  judicial  decisions. 

The  problem  of  identifying  an  interest  of  the  United  States  in  in-house 
disputes  was  first  considered  by  the  Supreme  Court  in  United  States  v. 
ICC}^  The  government,  through  the  Department  of  Justice,  sought  to 
have  set  aside  an  Interstate  Commerce  Commission  (ICC)  order  that 
denied  the  government  restitution  for  allegedly  unlawful  rates  charged  by 
the  railroads.  Since  all  suits  seeking  review  of  ICC  orders  were  required  by 


80.  Id.  at  389.  For  a  discussion  of  the  AT&T  cast,  see  Comment,  United  Slates  v.  AT&T: 
Judicially  Supervised  Negotiations  and  Political  Questions,  77  Colum.  L.  Rev.  466  (1977). 

81.  418  U.S.  683(1974). 

82.  337  U.S.  426(1948). 
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statute  to  join  the  United  States  as  a  party  defendant,  the  Commission 
sought  dismissal  on  the  ground  that  the  United  States  was  suing  itself.  The 
Court  refused  to  be  straitjacketed  into  such  black-letter  pronouncements, 
holding  that  while  the  case  might  technically  be  United  States  v.  United 
States,  it  presented  conflicts  that  were  of  a  traditionally  justiciable  type. 
The  government,  therefore,  had  the  right  to  redress  its  injuries  as  a  shipper. 

The  situations  presented  in  AT&T ^nA  Clark  are  radically  different 
from  that  presented  in  ICC.  In  ICC,  plaintiff  United  States  did  not  appear 
in  a  governmental  capacity,  but  rather  as  an  ordinary  commercial  user  of 
the  railroads.  The  government's  interest  was  pecuniary  and  thus  more 
easily  identifiable.  On  the  other  hand,  /I TAT  concerned  the  political 
controversy  of  the  proper  allocation  of  power  within  the  government.  In 
such  in terb ranch  disputes  the  interest  of  "the  United  States"  is  more 
difficult  to  identify,  although  not  entirely  impossible.  There  is,  however,  a 
threshold  problem:  to  identify  who  will  determine  that  interest.  As  the 
Department  of  Justice  argues,  the  United  States  has  an  interest  in  the 
proper  application  of  the  Constitution.  It  merely  avoids  the  issue, 
however,  to  maintain  that  since  the  Attorney  General  is  authorized  by 
statute  to  represent  the  interests  of  the  United  States,  then  the  Attorney 
General,  and  a  fortiori,  the  President,  has  the  authority  to  determine  those 
interests  when  the  office  of  the  President  has  a  self-serving  interest  to 
protect  vis-a-vis  the  Congress. 

As  an  officer  within  the  executive  branch,  the  Attorney  General  often 
blurs  the  distinction  between  the  broader  interests  of  the  government  and 
the  narrower  ones  of  the  President.  For  example,  when  the  one-house  veto 
provisions  of  the  Federal  Election  Campaign  Act  were  under  con- 
stitutional attack  in  Clark,  the  Department  of  Justice  sought  intervention 
as  plaintiff.  Defendant  Valeo  challenged  the  propriety  of  this  appearance 
by  "the  United  States"  to  attack  the  constitutionality  of  its  own  statute, 
particularly  when  the  Federal  Elections  Commission  was  defending  the 
statute.  Although  the  district  court  allowed  the  government  to  intervene 
"on  behalf  of  the  entities  represented  by  the  United  States,  namely,  the 
President  of  the  United  States,  and  the  Executive  Branch  of  the  federal 
government,""  its  decision  was  obviously  based  upon  incongruously 
identifying  the  United  States  with  its  agent,  the  Executive.  In  effect,  the 
cart  was  put  before  the  horse.  Although  the  President  undoubtedly 
represents  the  United  States  in  certain  constitutionally  delineated  areas, 
this  does  not  establish  that  the  interests  of  the  two  entities  are 
interchangeable.  The  basic  difficulty  with  the  Department's  position  is 
that  it  fails  to  adopt  a  position  in  litigation  on  behalf  of  "the  United  States" 
that  does  not  involve  the  intermediary  step  of  identifying  the  United  States 
exclusively  with  the  executive  branch. 


83.     Clark  v.  Valeo,  559  F.2d  642, 647  n.4  (D.C.  Cir.).  affdsub  nom.  Clark  v.  KimmiU,43l  U.S. 
950(1977). 
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The  court  of  appeals  dismissed  Clark  for  lack  of  ripeness,  thus  finding 
it  unnecessary  to  address  the  propriety  of  the  appearance  by  the  United 
States  "to  argue  for  a  judicial  declaration  of  unconstitutionality  of  an  act 
of  Congress  in  the  interest  of  the  President  and  Executive  Branch  alone."" 
Judge  Tamm,  however,  squarely  addressed  the  issue  in  his  concurring 
opinion: 
Nothing  in  our  decision  today  should  be  taken  as  an  approval  of  the  sweeping 
claim   of  the   United   States  that   in  the  absence  of  both  a  statutory 
authorization  to  sue  and  an  articulated  injury  to  an  interest  of  the  federal 
government  as  a  whole,  it  nonetheless  can  come  into  court  and  challenge  the 
actions  of  one  branch  of  the  federal  government  as  an  unconstitutional 
invasion  of  the  powers  of  another  branch. 

The  "articulated  injury  to  the  whole"  test  proposed  by  Judge  Tamm  would 
be  consistent  with  the  cases  concerning  pecuniary  interests,  such  as  ICC,  as 
well  as  with  our  view  that  "the  United  States"  encompasses  more  than  any 
of  its  particular  departments. 

Cases  affirming  the  broad  discretionary  power  of  the  Attorney 
General  to  undertake  litigation  on  behalf  of  the  government  have  typically 
presented  an  articulated  injury  to  the  government  as  a  whole.  The 
discretionary  power  is  the  Department's  control  over  whether  suit  should 
be  brought.  Thus,  scandalous  decisions  not  to  prosecute  generally  have 
been  left  to  the  realm  of  politics  and  newspaper  headlines. 

When  the  Attorney  General's  power  has  been  judicially  expanded, 
interbranch  disputes  have  not  been  at  issue.  The  benefits  of  the  expanded 
power  did  not  inure  to  the  political  advantage  of  one  branch  over  another 
branch.  In  the  leading  case  of  United  States  v.  San  Jacinto  Tin  Co.!^''  the 
government  brought  suit  to  set  aside  a  land  patent  that  allegedly  was 
fraudulently  issued.  The  Court  rejected  defendant's  challenge  to  the 
authority  of  the  Attorney  General  to  bring  suit,  ruling  that  when  the 
United  States  has  a  just  cause  requiring  judicial  relief,  the  Attorney 
General  has  the  authority  to  institute  the  suit  on  behalf  of  the  government. 
Crucial  to  the  Court's  position  was  the  government's  pecuniary  interest  in 
its  valuable  mineral  ores.  San  Jacinto  consequently  has  no  bearing  on  the 
proper  role  of  the  Department  of  Justice  in  cases  concerning  the  proper 
allocation  of  power  within  the  government.  In  re  Debs^^  expanded  the 
Attorney  General's  authority  to  sue  on  behalf  of  "the  United  States"  even 
though  there  was  no  pecuniary  interest  at  stake.  Nevertheless,  the 
government's   interest   in   unobstructed   mail   service  is  properly  dis- 


84.  Id. 

85.  Id.  at  654  (Tamm,  J.,  concurring). 

86.  Political  interference  in  the  administration  of  justice  is  a  related  problem  that  is  beyond  the 
scope  of  this  article.  At  least  one  court,  however,  has  held  that  plea  bargaining  results  are  subject  to 
judicial  approval.  E.g..  United  States  v.  Bean,  564  F.2d  700,  704  (5th  Cir.  1977). 

87.  125  U.S.  273(1888). 

88.  158  U.S.  564(1894). 
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tinguishable  from  the  type  of  interest  alleged  in  politically  oriented 
interbranch  disputes. 

A  more  difficult  case  is  Booth  v.  Fletcher,*^  in  which  the  Attorney 
General's  power  to  defend  federal  judges  was  upheld  upon  the  theory  that 
the  government  has  an  interest  in  the  proper  performance  of  its  officers' 
duties,  free  from  retaliatory  actions.  Judge  Tamm,  in  Clark,  describes  such 
an  interest  as  one  "shared  by  the  United  States  as  a  whole  and  distinct  from 
an  interest  in  defending  the  theory  of  one  particular  branch  of  the 
government  as  to  its  constitutional  prerogatives."'"  While  such  an  interest 
lacks  the  certainty  otherwise  available  when  defining  a  pecuniary  interest, 
Booth,  unlike  A  r<&  Tand  Clark,  did  not  bear  upon  constitutional  issues  or 
concern  an  interbranch  dispute.  Nor  was  the  Department  of  Justice 
seeking  to  defend  the  powers  of  the  President  against  alleged  legislative 
intrusion. 

The  proper  advocacy  role  of  the  Attorney  General  involves  legal 
ethics."  Attorneys  act  to  further  the  best  interests  of  their  clients  to  the 
extent  the  law  permits.  The  Attorney  General's  client,  by  statute,  is  "the 
United  States."  Given  the  excessive  tendency  to  confuse  the  narrow 
interests  of  the  executive  office  with  the  broad  interests  of  the  nation,  it  is 
difficult  to  maintain  that  the  President,  as  chief  executive,  determines  the 
best  interests  of  the  nation  in  interbranch  litigation.  The  United  States  has 
an  indisputable  interest  in  the  enforcement  of  presumptively  valid 
legislation,  an  interest  that  at  least  equals  the  President's  interest  in,  for 
example,  executive  privilege.  This  was  verified  by  the  experience  under  the 
Articles  of  Confederation.  At  least  in  interbranch  disputes,  "the  United 
States"has  no  role  to  play.  While  "the  United  States"  may  have  an  interest 
in  the  correct  application  of  the  Constitution,  the  conflicting  interests  of 
segments  of  the  United  States  Government  cancel  each  other  out;  a  judicial 
determination  of  rights  should  be  reached  without  the  Justice  Department 
pursuing  the  President's  own  interest  in  the  manner  of  Presidential  special 
counsel. 

Thus,  we  suggest  that  in  interbranch  litigation  there  is  no  such  thing  as 
"the  United  States."  There  is  the  interest  of  the  President,  as  in  executive 


89.  101  F.2d  676  (D.C.  Cir.  1938). 

90.  Clarkv.  Valeo,  559  F.2d642,656(D.C.  Cir.).flJf'</iu6/iom.Clarkv.Kimmitt,431  U.S.950 
(1977)  (Tamm,  J.,  concurring). 

91.  The  Department  of  Justice  disagrees,  concluding  that 

[t]he  issue  is  not  so  much  one  of  ethics  in  [the  context  of  Buckley  v.  Valeo]ascomity.  Wherea 
legislative  codefendant  has  been  made  aware  of  a  contrary  Department  of  Justice  view, 
retains  its  own  counsel  on  that  issue,  and  requests  the  Department  to  continue  representation 
on  issues  where  there  is  no  difference  of  opinion,  the  precise  manner  of  submitting  the 
Attorney  General's  views  becomes  one  of  accommodation  and  not  ethics. 
Hearings  on  Congress  in  Court,  supra  note  33,  at  138. 

In  Buckley,  the  Department  of  Justice's  so-called  amicus  brief  on  behalf  of  the  Federal  Election 
Commission  had  live  sections  to  it,  and  the  first  four  did  in  fact  contain  an  amicus  brief.  At  the  surt  of 
the  tilth  section,  however,  the  Department  assumed  the  role  of  an  advocate  and  argued  that  thesutute 
should  be  declared  unconstitutional  in  certain  respects.  Therefore,  in  the  fifth  section,  which  was 
physically  part  of  the  amicus  brief,  the  Department  of  Justice  was  actually  attacking  the  statute. 
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privilege,  and  the  interest  of  the  Congress  in  the  enforcement  of  its  laws. 
The  interest  of  "the  United  States,"  if  anything,  is  the  interest  of  the  people 
of  the  United  States  in  the  fulfillment  of  constitutional  provisions  and  in 
adequate,  responsive  government. 

Because  an  interest  of  "the  United  States"  should  be  an  interest  of  the 
entire  government,  we  can  proceed  to  state  affirmatively  the  meaning  of  the 
term.  It  is  to  be  equated  with  another  ambiguous  term,  "the  State. "'^  What, 
then,  is  the  State?  The  term  is  not  easily  defined. 

Consider  a  recent  assertion  of  Judge  Roger  Robb  in  Halkin  v. 
Helms.^^  In  denying  relief  to  Americans  who  had  been  spied  upon  by  the 
National  Security  Agency,  Robb  called  the  "state  secrets  privilege" 
absolute,  adding  that  "a  ranking  of  the  various  privileges  recognized  in  our 
courts  would  be  a  delicate  undertaking  at  best,  but  it  is  quite  clear  that  the 
privilege  to  protect  state  secrets  must  head  the  list."'^  The  meaning  of 
Robb's  statement  is  subtle,  yet  important:  Judge  Robb  was  articulating  a 
theory  of  the  State  that  could  be  called  organismic.  The  State  has  interests 
that  transcend  those  of  the  individuals  in  society,  either  singly  or  in  groups. 

This  organismic  conception  of  the  State  has  a  long  intellectual 
history,  although  no  judge  has  ever  spelled  it  out  in  detail.  One  example  is 
Justice  Holmes'  famous  statement  in  Missouri  v.  Holland: 

[W]hen  we  are  dealing  with  words  that  are  also  a  constituent  act,  like  the 
Constitution  of  the  United  States,  we  must  realize  that  they  have  called  into 
life  a  being  the  development  of  which  could  not  have  been  foreseen 
completely  by  the  most  gifted  of  its  begetters.  It  was  enough  for  them  to 
realize  or  to  hope  that  they  had  created  an  organism;  it  has  taken  a  century 
and  has  cost  their  successors  much  sweat  and  blood  to  prove  that  they  also 
created  a  nation.'^ 

Judge  Learned  Hand  also  maintained  that  judges  "called  upon  to  pass  on  a 
question  of  constitutional  law  .  .  .  must  be  aware  of  the  changing  social 
tensions  in  every  society  which  make  it  an  organism.""  Finally,  Woodrow 
Wilson  commented  that 

government  is  not  a  machine,  but  a  living  thing.  It  falls,  not  under  the  theory 
of  the  universe,  but  under  the  theory  of  organic  life.  It  is  accountable  to 
Darwin,  not  to  Newton.  It  is  modified  by  its  environment,  necessitated  by  its 
tasks,  shaped  to  its  functions  by  the  sheer  pressure  of  life." 

Hand,  to  be  sure,  spoke  of  society  being  "an  organism,"  and  Wilson  of 
government  being  "organic";  Holmes  came  closest  to  our  notion  of  the 


92.  For  analysis,  see  E.  Cassirer,  The  M  yth  of  the  State  ( 1 946);  A.  d'Entreves,  The  Modern 
Notion  of  the  State  ( 1946);  G.  Poooi,  The  Development  of  the  Modern  State:  A  Sociological 
Introduction  (1978). 

93.  No.  77-1922  (D.C.  Cir.  June  16,  1978). 

94.  Id.  slip  opinion  at  II. 

95.  252U.S.  416,  433(1920). 

96.  Hand,  Sources  of  Tolerance,  79  U.  Pa.  L.  Rev.  I,  12  (1930). 

97.  W.  Wilson,  Constitutional  Government  )n  the  United  States  56  (1908). 
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State.  The  three  terms — society,  governmeot,  State —  are  here  employed 
synonymously.  Expressed  another  way,  the  State —  and  thus  "the  United 
States" — is  an  anthropomorphic  "group-person"'*  with  interests  that 
transcend  the  arithmetical  sum  of  the  interests  of  the  individuals  within  the 
body  politic. 

That  theme,  we  suggest,  runs  through  much  of  American  con- 
stitutional law.  It  is  to  be  seen  particularly  in  the  law  stated  by  federal 
judges  when  they  assert  that  they  are  "balancing  interests"  in  civil  rights 
cases  between  those  of  the  individual  and  those  of  a  never-defined  entity 
called  "society.""  It  would  seem  that  the  Supreme  Court  also  analogizes 
the  group  "the  United  States"  to  a  biological  being.  The  nation-state  thus  is 
considered  by  the  Court  and  poUtical  figures,  such  as  the  President,  to  be  a 
real  person;  the  State  is  considered  to  have  an  existence  separate  and  apart 
from  the  individuals  who  live  within  its  geographical  boundaries. 
President  John  F.  Kennedy  gave  expression  to  this  idea  of  a  transcendent 
"public  interest"  in  1962,  when  he  answered  a  reporter's  question 
concerning  collective  bargaining  agreements: 

These  companies  are  free  and  the  unions  are  free.  All  we  [the  Executive]  can 
try  to  do  is  indicate  to  them  the  public  interest  which  is  there.  After  all,  the 
public  interest  is  the  sum  of  the  private  interests,  or  perhaps  it's  even  some 
times  a  little  more.  In  fact,  it  is  a  little  more.*°° 

In  other  words,  the  nation  takes  on  a  life  of  its  own,  separate  from  and 
greater  than  any  of  its  constituent  parts  or,  of  greater  significance,  the 
arithmetical  sum  of  the  private  interests  of  the  entity  called  "the  United 
States."  Under  this  conception,  "the  United  States"  is  greater  than  the  sum 
of  the  people  of  the  nation — not  the  government  and  surely  not  one 
branch.^"'  • 

This  metaphysical  conception  of  the  State  will  not  be  pursued  further. 
Our  point  is  that  when  one  speaks  of  "the  United  States,"  one  evokes  an 
entity  that  encompasses  society  and  government  in  a  single  artificial 
being.  The  Constitution  "in  operation,"  as  well  as  the  Constitution  "of  the 
books,"'"^  recognizes  the  State  as  the  overarching  social  reality.  The  State 

98.  O.  Gierke,  Natural  Law  and  the  Theory  of  Society:  1500  to  1800  (E.  Barker  trans. 
1934),  discussed  in  A.  Miller,  Presidential  Power  157  (1977). 

99.  Sometimes  judges  use  "government"  rather  than  "society,"  but  whatever  the  word  employed, 
no  one  takes  the  trouble  to  define  what  is  meant.  Often,  of  course,  the  meaning  of  "government"  is 
obvious.  To  equate  society  with  government,  however,  is  a  particularly  faulty  type  of  thinking  and 
writing.  Government  is  the  apparatus  of  the  State;  society  is  that  which  is  governed,  an  association  of 
discrete  individuals  who  often  associate  in  groups.  As  a  general  rule,  the  three  terms — government. 
State,  and  society— should  be  carefully  distinguished  and  not  used  as  synonyms.  See,  e.g.,  E.  Cassirer, 
supra  note  92;  A.  d'Entreves,  supra  note  92;  H.  Kelsen,  General  Theory  of  Law  and  State  (A. 
Wedberg  trans.  1945);  G.  PoGGl.  supra  note  92. 

100.  N.Y.  Times,  Mar.  8,  1962,  at  I,  col.  4  (emphasis  added). 

101.  On  the  dangers  of  such  a  conception,  see,  e.g..  A.  Miller,  The  Modern  Corporate  State 
Private  Governments  and  the  American  Constitution  154-*1  (1976);  A.  de  Riencourt,  The 
Coming  Caesars  9-10  (1964)  (originally  published  in  1957);  Barker,  biiroduciion  to  O.  Gierke, 
Natural  Law  and  the  Theory  of  Society,  1500  to  1800,  at  xxxiv  (1957)  (Gierke's  work  was  origi- 
nally published  in  1913;  Barker's  translation  was  made  in  1933). 

102.  W.  Wilson,  Congressional  Government  (1885). 
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exists  much  like  the  business  corporation— an  artificial  construct  that  is 
more  a  method  than  a  thing;  and  it  exists  in  constitutional  theory,  even 
though  it  has  "no  anatomical  parts  to  be  kicked  or  consigned  to  the 
calaboose;  no  soul  for  whose  salvation  the  parson  may  struggle;  no  body  to 
be  roasted  in  hell  or  purged  for  celestial  enjoyment."'"'  As  a  legal  fiction, 
the  State— "the  United  States"— itself  does  no  act,  speaks  no  word,  and 
thinks  no  thoughts,  but  in  its  name  those  in  government  speak  and  for  its 
benefit  men  may  die  and  property  may  be  seized. 

Surely  that  is  what  Judge  Tamm  contemplated  when  he  spoke  of  an 
"articulated  injury  to  an  interest  of  the  federal  government  as  a  whole." 
Surely,  too,  this  construct  makes  it  clear  that  no  single  branch  can  speak 
for  "the  United  States"  when  it  conflicts  with  spokesmen  for  other 
branches.  And  surely  the  Department  of  Justice  is  wrong  in  equating  the 
executive  branch  with  the  United  States. 

IV.    The  Propriety  of  Executive  Attacks 
ON  Statutes 

Once  it  is  perceived  that  "the  United  States"  is  a  single  entity  with 
multiple  heads,  then  the  question  who  should  decide  interbranch  disputes 
becomes  important.  United  States  v.  Nixon^^  established  that  the  writ  of 
the  Supreme  Court  can  run  against  the  President.  Mr.  Nixon  capitulated, 
after  some  hints  from  counsel  that  he  might  not,  as  did  President  Truman 
following  the  decision  in  the  Steel  Seizure  Case}^^  Nevertheless, 
Presidential  acquiescence  in  judicial  pronouncements  is  by  no  means 
certain.  One  need  not  cite  President  Jackson's  perhaps  apocryphal  sneer 
"John  Marshall  has  made  his  decision;  now  let  him  enforce  it,"  to  realize 
that  Chief  Executives  have  been  known  to  ignore  a  judicial  decision.  Ex 
parte  Merryman^^  is  perhaps  the  leading  example.  Ex  parte  Quirin^°^ 
could  have  been  another  but  was  not,  principally  because  the  Supreme 
Court  reacted  supinely  to  executive  demand.'  *  Presidents,  moreover,  do 
not  have  to  overtly  defy  a  judicial  decree;  when  their  own  powers  are  not  at 


103.  W.  Hamilton,  On  the  Composition  of  the  Corporate  Veil  4  (1946),  quoted  in  R.  Eells 
&  C.  Walton,  Conceptual  Foundations  of  Business  132-33  (1961).  Although  Professor  Hamilton 
was  speaking  of  the  corporation,  his  remarks  apply  to  the  State  as  well. 

104.  418  U.S.  683(1974). 

105.  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579  (1952). 

106.  17  F.  Cas.  144(C.C.D.  Md.  1861)(No.9,487)(Presidentcannotsu8pendtheprivilegeofthe 
writ  of  habeas  corpus). 

107.  317  U.S.  I  (1942). 

108.  In  Quirin,  President  Roosevelt  convened  a  special  tribunal  of  miliury  officers  to  try  Nazi 
saboteurs  even  though  the  civil  courts  were  operating  and  the  United  States  itself  was  not  a  theater  of 
war;  this  action  was  upheld  by  the  Supreme  Court  even  though  in  Ex  parte  Milligan,  7 1  U.S.  (4  Wall.)  2 
(1866),  the  Court  had  invalidated  the  court  martial  of  an  alleged  spy  because  the  civilian  courts  were 
open.  For  a  recounting  of  the  difficulties  the  Court  and  Attorney  General  Biddle  had  in  finding  a  legal 
basis  for  so  trying  the  Germans,  see  F.  Biddlb,  In  Brief  Authority  (1962);  A.  Mason,  Harlan 
FisKE  Stone:  Pillar  of  the  Law  (1956). 
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issue,  they  can  merely  ignore  it — as  President  Eisenhower  did  after  the 
decision  in  Brown  v.  Board  of  Education}^ 

In  Clark  the  Justice  Department  contended  that  the  veto  represented 
''an  infringement  of  the  Constitution  which  it  has  an  interest  in  protecting. 
. . .""°  The  problem  with  this  position  is  at  least  twofold.  First,  as  Judge 
Tamm  said  in  his  concurring  opinion. 

Not  only  does  this  argument  assume  a  role  for  the  Executive  as  "the  protector 
of  the  Constitution,  but  it  also  presupposes  a  decision  on  the  merits  of  the 
suit.  Whether  the  statutory  provisions  the  Government  seeks  to  challenge  do 
or  do  not  infringe  on  the  constitutional  powers  of  the  President  remains  a 
question  for  the  courts  to  decide,  not  the  Executive.'" 

In  other  words.  Judge  Tamm  would  not  permit  a  bootstrap  presentation. 
It  should  be  recalled  that  the  Justice  Department  was  granted  only 
permissive  intervention  in  Clark,  and  not  intervention  of  right.  Arguments 
against  the  constitutionality  of  the  legislative  veto  were  ably  presented  by 
Mr.  Clark's  lawyers;  there  was  no  need  for  any  executive  intervention."^ 
Second,  even  taking  the  Justice  Department's  contention  about  protecting 
the  Constitution  at  face  value,  to  attack  the  constitutionality  of  a  validly 
enacted  law  flies  in  the  face  of  the  President's  constitutional  duty  to  execute 
the  laws  faithfully.  The  Department's  response  to  this  is  that  the 
Constitution,  as  the  fundamental  law,  must  also  be  executed.  Predicated 
upon  Supreme  Court  pronouncements  begun  in  1803  with  Marbury  v. 
Madison"^  and  culminating  in  1974  with  United  States  v.  Nixon,^^* 
conventional  wisdom  acknowledges  that  the  Supreme  Court  makes  law 
when  interpreting  the  Constitution."'  That  being  so,  the  Executive  has  a 
constitutional  duty  to  execute  the  law  as  made  by  the  Supreme  Court,  and 
that  law  cannot  be  defied,  as  in  Merryman,  or  ignored,  as  in  Brown.  We  do 
not  maintain  that  this  conclusion  would  be  accepted  by  the  Department  of 
Justice;  but  surely  it  is  the  logical  extension  of  the  Department's  argument 
that  it  has  an  interest  in  protecting  the  Constitution.  Furthermore,  the 
Executive  should  not  be  allowed  to  pick  and  choose  from  among 
constitutional  provisions  and  judicial  interpretations  thereof:  the  article  II 


109.  347  U.S.  483(1954). 

1 10.  Clark  v.  Valeo,  559  F.2d  642. 654  (D.C.  Cir.),  aff'dsub  nom.  Clark  v.  Kimmitt,  43 1  U.S.  950 
(1977). 

111.  Id.  a\  654  (Tamm,  J.,  concurring). 

112.  Litigation,  like  politics,  makes  strange  bedfellows.  It  is  interesting  to  note  that  Clark's 
counsel  came  from  the  organization  of  Ralph  Nader,  who  has  directed  much  of  bis  reformist  energy 
against  the  Executive  rather  than  Congress.  See.  e.g..  Miller,  Whistle  Blowingandthe  Law,  in  Whistle 
Blowing  2S(R.  Nader,  P.  Petkas&  K.  Blackwelleds.  1972).  Mr.  Nader  opposes  the  congressional  veto 
because  it  offers  an  industry  lobbyist  a  "third  bite  of  the  apple";  the  first  bite  is  taken  while  the  bill  is 
pending,  the  second  when  the  administrative  regulations  are  proposed. 

1 13.  5  U.S.  (I  Cranch)  137  (1803). 

114.  418  U.S.  683(1974). 

115.  A  candid  acknowledgment  of  this  lawmaking  was  expressed  by  Justice  White,  dissenting  in 
Miranda  v.  Arizona,  384  U.S.  436,  531  (1966)  (White.  J.,  dissenting). 
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duty  of  faithful  execution  of  the  laws  does  not  give  the  President  any 
discernible  discretion. 

It  is  evident  from  the  foregoing  that  perceiving  "the  United  States"  as 
a  single  entity  makes  the  propriety  of  the  Justice  Department  judicially 
challenging  an  act  of  Congress  dubious  at  best.  Additional  reasons  support 
this  conclusion.  First,  on  technical  but  sound  historical  grounds,  no  one  is 
permitted  to  sue  himself.  This  is  true  not  only  for  natural  persons  but  also 
for  artificial  persons,  such  as  corporations.  A  fortiori,  the  principle  also 
applies  to  the  State— "the  United  States."  This  latter  statement,  however, 
should  be  a  two-way  street,  which  would  make  Kennedy  v.  Sampson^  '* 
and  Nader  v.  Bork^^^  questionable.  Congress  should  not  be  able  to  argue 
that  the  Department  of  Justice  cannot  challenge  statutes,  while 
simultaneously  doing  the  same  itself.  Thus,  the  Kennedy  and  Nader  cases 
should  have  been  styled  Congress  v.  President. 

Second,  the  Presidential  obligation  faithfully  to  execute  the  laws  does 
not  give  the  Chief  Executive  a  selective  item  veto  over  the  laws  he  is  to 
execute.  Execution  means  enforcement  and  defense;  it  emphatically  does 
not  mean  "killing"  some  laws  the  President  does  not  like."  This  has  been 
conclusively  shown  by  the  many  cases  on  impound  ment  of  funds.  U  nder 
the  express  terms  of  the  Constitution,  the  President  can  veto  bills  passed  by 
Congress,  but  he  does  not  have  an  item  veto— and  that  is  precisely  what  he 
is  attempting  to  enforce  in  cases  such  as  Clark  and  Atkins. 

Third,  the  undefined  term,  "executive  power,"  at  the  beginning  of 
article  II  provides  no  basis  for  an  independent  reading  of  the  Constitution. 
In  this  connection,  the  little-noted  but  important  case  of  Staats  v.  L>'nn'^° 
becomes  significant.  Under  the  Budget  and  Impoundment  Control  Act  of 
1974,  the  Comptroller  General  is  authorized  to  challenge  any  refusal  by  the 
Executive  to  spend  appropriated  funds  because  he  considers  the 
appropriation  to  be  invalid.'    In  1976,  funds  for  housing  were  withheld  by 

116.  511  F.2d  430  (DC.  Cir.  1974).  See  note  10  supra. 

117.  366F.Supp.  104(D.D.C.  1973)(membersof  Congress  had  standing  to  sue  for  declaration 
of  the  illegality  of  discharging  Watergate  Special  Prosecutor  Cox  by  the  acting  Attorney  General). 

1 18.  Cf.  Kendall  v.  United  States,  37  U.S.  (12  Pet.)  524,  613  (1838)  ("To  contend  that  the 
obligation  imposed  on  the  President  to  see  the  laws  faithfully  executed,  implies  a  power  to  forbid  their 
execution,  is  a  novel  construction  of  the  Constitution,  and  entirely  inadmissable."). 

1 19.  E.g.,  Train  v.  City  of  New  York,  420  U.S.  35,  42-48  (1975)  (rejecting  the  argument  that 
Congress  intended  to  grant  wide  discretion  to  the  Executive  to  control  amounts  spent  under  the 
Federal  Water  Pollution  Control  Act  Amendments  of  1972);  Local  2677,  Am.  Fed'n  of  Gov't 
Employees  v.  Phillips,  358  F.  Supp.  60  (D.D.C.  1973)  (rejecting  a  claim  of  Presidential  discretion  under 
the  Constitution);  Sute  Highway  Comm'n  of  Mo.  v.  Volpe,  347  F.  Supp.  950  (W.D.  Mo.  1972),  a/f'</, 
479  F.2d  1099  (8th  Cir.  1973)  (holding  that  anti-inflationary  goals  expressed  in  other  statutes  cannot 
justify  executive  defiance  of  specific  spending  legislation). 

120.  No.  75-0551  (D.D.C.  Nov.  26,  1975)  (dUmissed  by  stipulation).i 

121.  Impoundment  Control  Act  of  1974,  31  U.S.C.  §§  1400-1407(1976).  &*  Van  Alstyne,  The 
Role  of  Congress  in  Determining  Incidental  Powers  of  the  President  and  of  the  Federal  Courts:  A 
Comment  on  the  Horizontal  Effect  of  the  "Sweeping  Clause,"  36  Ohio  St.  L.  J.  788  (1975).  As  Justice 
Jackson  said  in  the  Steel  Seizure  Case,  "With  all  its  defects,  delays  and  inconveniences,  men  have 
discovered  no  technique  for  long  preserving  free  government  except  that  the  Executive  be  under  the 
law,  and  that  the  law  be  made  by  parliamentary  deliberations."  Youngstown  Sheet  &  Tube  Co.  v. 
Sawyer,  343  U.S.  579,  655  (1952)  (Jackson,  J.,  concurring). 
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the  Office  of  Management  and  Budget  (OMB);  Mr.  Staats,  the 
Comptroller  General,  brought  suit  against  the  President,  the  Director  of 
OMB,  and  the  Secretary  of  Housing  and  Urban  Development  (HUD). 
After  the  President  was  dropped  as  a  party,  the  name  of  the  case  was 
changed  from  Staats  v.  Ford  to  Staats  v.  Lynn;  Lynn  was  the  Director  of 
OMB.  The  General  Accounting  Office  (GAO)  was  confronted  with  the 
defense  that  the  executive  function  under  the  Constitution  permitted  only 
the  President,  through  the  Department  of  Justice,  to  represent  the 
government  in  court.'"  Therefore,  the  argument  went,  the  GAO,  a 
"legislative"  agency,  was  improperly  exercising  an  executive  function.  The 
case  did  not  go  to  final  decision  because  the  funds  were  released  and  spent 
by  HUD. 

Staats  is  significant  because  it  brings  to  center  stage  the  propriety  of 
one  branch  of  the  federal  government  suing  another  branch.  Can  the 
provision  in  the  Budget  Act  be  constitutionally  justified?  Under  the 
analysis  we  have  put  forth,  the  answer  is  no;  the  case  should  have  been 
styled  Congress  v.  President.  There  is,  however,  an  even  stronger 
constitutional  case  to  be  made  for  Congress  than  for  the  President.  Under 
the  Constitution  Congress  may  make  all  laws  "necessary  and  proper"  to 
carry  out  Congress'  delegated  powers  and  also  those  of  any  other 
department  of  the  entire  government. '"  Since  the  appropriations  power  is 
expressly  vested  in  Congress,  can  there  be  any  doubt  that  laws  considered 
necessary  should  be  valid,  particularly  under  the  expansive  reading  given 
the  first  part  of  the  clause  in  McCulloch  v.  Marylandf^*  Otherwise,  how  is 
Congress  to  ensure  that  its  will  is  fulfilled?  Must  it  wait  for  the  fortuity  of  a 
suit  brought  by  some  citizen?  We  suggest  that,  under  the  Constitution, 
Congress  is  not  constrained  to  wait.  In  sum,  the  GAO's  authority  to  sue 
under  the  Budget  Act  is  valid. 

We  do  not  maintain  that  separation  of  power  questions  are  mere 
logical  deductions  from  unclear  constitutional  terms.  No  doubt  it  is  true 
that  most  of  these  questions  are  settled  through  the  political  process,  and 
that  the  courts  do  not  have  and  should  not  have  a  substantial  role  in 
resolving  these  questions.  Even  so,  when  the  text  of  the  necessary  and 
proper  clause  is,  as  L'il  Abner  would  say,  "clear  enough  that  any  fool  kin 
plainly  see,"  it  is  not  a  logical  deduction  from  a  nebulous  term.  It  is  an 


On  the  technical  question  of  sovereignty,  it  could  be  argued  that  since  Congress,  speaking 
generally,  must  waive  sovereign  immunity  for  immunity  to  be  operative.  Congress  is"sovereign"  in  the 
national  government.  See.  e.g..  Driver  v.  Helms,  456F.Supp.496(D.R.l.  1978).  That  type  of  technical 
argument,  however,  would  hardly  be  persuasive  in  the  situation  under  discussion. 

122.  See  Williamson,  GAO  Goes  to  Court:  The  Impoundment  Case.  A  Review  of  Background 
and  Issues  in  the  First  Lawsuit  Ever  Initiated  by  the  Comptroller  General  in  His  Own  Right,  [[971] 
GAO  Rev.  55. 

123.  U.S.  Const,  art.  1,  §  8,  cl.  18.  Professor  Van  Alstyne  hascogently  shown  that  the  latter  half 
of  the  necessary  and  proper  clause  has  a  "horizontal"  as  well  as  a  "vertical"  effect.  Van  Alstyne,  supra 
note  121. 

124.  17  U.S.  (4  Wheat.)  316  (1819). 
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application  of  the  plain,  the  only  meaning  of  that  clause  to  say  that 
Congress  does  indeed  have  ultimate  power  in  such  circumstances.  One 
may  not  like  that,  and  surely  the  Executive  does  not,  but  the  words  are 
there— and  can  be  read  in  only  one  way.  Within  the  multi-headed  State 
that  is  "the  United  States,"  Congress  is  supreme— when  it  wishes,  which  by 
any  criterion  is  not  very  often. 

One  may  feel  compassion  for  Mr.  Jagdish  Rai  Chadha,  who  quite 
possibly  was  treated  shabbily  by  Congress  when  it  vetoed  the  recommen- 
dation of  the  Immigration  and  Naturalization  Service  that  he  be  granted  a 
permanent  visa.'"  Chadha,  however,  is  not  analogous  to  Simkins,  in 
which  the  court  merely  had  to  take  judicial  notice  of  controlling  precedent 
to  invalidate  the  'separate  but  equal'  provision  of  the  Hill-Burton  Act. 
Should  compassion  for  a  litigant  guide  a  court?  Should  important 
constitutional  theory  turn  on  the  status  of  an  alien  about  to  be  deported?  If 
the  answer  to  that  is  yes,  then  there  has  been  a  definite  move  toward  the 
creation  of  a  truly  independent  Executive. 

What  policy  considerations  should  judges  employ  in  legislative  veto 
cases?  One  has  been  mentioned,  but  surely  there  is  enough  in  Professor 
Wechsler's  fervent  plea  for  neutral  principles'"  to  conclude  that  a  lawsuit 
that  presents  important  constitutional  issues  should  not  be  decided  on  the 
fact  that  Congress  acted  shabbily.  The  problem  is  one  of  power,  not  of 
wisdom.'^'  As  Justice  Frankfurter  said  in  Dennis  v.  United  States,  ""}A\ic\i 
that  should  be  rejected  as  illiberal,  because  repressive  and  envenoming, 
may  well  not  be  unconstitutional."'"  Mr.  Chadha  is  incidental  to  the  case; 
without  him  the  judicial  process  could  not  have  been  triggered.  The  crucial 
issue  is  not  whether  Chadha  can  be  deported  by  "the  United  States";  of 
course  he  can  be  deported.  Rather,  the  issue  reflects  a  tug  of  war  between 
the  Executive  and  Congress  to  determine  whether  the  means  of  his 
deportation  comports  with  the  Constitution.  Chadha  is  not  arguing 
deprivation  of  procedural  due  process;  rather,  he  seeks  to  invalidate  one  of 
the  ways  that  Congress  has  invented  to  effect  accountability  of  the  public 
administration. 

A  ruling  on  the  merits  will  mean  that  public  policy  can  be  made  by 
parties  who  are  in  agreement  on  the  basic  issue  being  litigated.  If 
permitted,  this  signals  a  breakdown  of  the  adversary  system.  No  doubt  the 
system  has  faults,""  but  should  they  be  dealt  with  in  an  ad  hoc,  helter 

125.  See  Chadha  v.  Immigration  and  Naturalization  Serv.,  No.  77-1702  (9th  Cir.  appeal 
docketed  July  18,  1977),  in  which,  as  of  this  writing,  the  Attorney  General  is  challenging  the 
constitutionality  of  §  244(c)(2)  of  the  Immigration  and  Nationality  Act,  8  U.S.C.  §§  1 101-1503  (1976), 
pursuant  to  which  the  United  States  House  of  Representatives  vetoed  the  decision  of  the  Immigration 
and  Naturalization  Service  to  suspend  the  deportation  of  the  petitioner  Jagdish  Rai  Chadha. 

126.  See  notes  31-34  and  accompanying  text  supra. 

127.  Wechsler,  Toward  Neutral  Principles  of  Constitutional  Imw,  Ti  Harv.  L.  Rev.  I  (1959). 

128.  Ex  parte  McCardle,  74  U.S.  (7  Wall.)  506  (1868). 

129.  341  U.S.  494,  556  (1951)  (Frankfurter,  J.,  concurring). 

130.  See  Miller  &  Barron,  The  Supreme  Court.  The  Adversary  System,  and  the  Flow  of 
Information  to  the  Justice:  A  Preliminary  Inquiry.  61  Va.  L.  Rev.  1187  (1975). 
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skelter  manner?  The  answer  can  only  be  negative.  It  is  completely 
mysterious  why,  under  any  of  the  accepted  interpretations  of  the  article  III 
case  or  controversy  requirement,  a  federal  court  should  entertain  the  suit. 
One  need  only  cite  Muskrat  v.  United  States^^^  as  conclusive  authority  that 
such  a  case  should  be  dismissed. 

Furthermore,  Congress,  which  passed  the  statute  being  litigated,  is 
not  a  primary  party  in  the  lawsuit.  Thus,  Congress,  which  surely  has  as 
much  interest  in  the  litigation  as  the  Immigration  and  Naturalization 
Service  or  the  Executive,  has  no  control  over  the  conduct  of  the  suit.  It 
appears  as  amicus  only — hardly  the  posture  any  litigant  would  desire.  So  it 
was  in  Atkins  and  will  be  in  other  congressional  veto  cases  not  filed 
against  Congress.  Some  means  should  be  found  to  bring  Congress  directly 
into  such  judicial  proceedings — on  a  regular,  continuing  basis.  The 
State — "the  United  States" — may  be  a  single  entity,  but  it  is  hydra-headed, 
each  head  being  "equal  in  origin  and  equal  in  title."'  That  equality  fails 
if  Congress  is  relegated  to  the  inferior  position  of  amicus  curiae. 

Finally,  the  Department  of  Justice  has  at  times  lacked  the  decency 
formally  to  notify  Congress  that  it  is  attacking  a  statutory  provision  duly 
signed  into  law  by  the  President.  Contrast  the  manner  in  which  Attorney 
General  Francis  Biddle  proceeded  in  the  Lovett  case— notifying  both 
Houses  of  Congress  that  he  would  support  Lovett— with  the  failure  to 
notify  in  Atkins.^^^  It  is  bad  enough  for  a  statute  to  be  challenged,  but  it  is 
even  worse  for  such  a  challenge  to  be  mounted  by  surprise  and  without  any 
attempt  to  inform  Congress  about  the  Department's  actions.  At  the  very 
least.  Congress  is  entitled  to  believe  that,  unless  it  is  otherwise  notified,  its 
statutes"  will  be  defended  by  the  Department.  Moreover,  it  is  entitled  to 
believe  that  its  statutes  will  be  defended  fully— not,  as  in  Buckley  v. 
Valeo,^^*  with  a  partial  effort. 

On  the  basis  of  policy  considerations  as  well  as  constitutional  theory. 
Presidential  attacks  on  the  constitutionality  of  federal  statutes  founder. 
Such  attacks  fall  far  short  of  the  degree  of  cooperation  between  the 
political  branches  which,  as  Woodrow  Wilson  noted,  is  the  forgotten  part 
of  separation  of  powers.'"  The  two  branches  must,  and  in  most  respects 
do,  cooperate.  When  they  differ,  as  in  the  legislative  veto,  the  dispute 
should  not  be  resolved  by  a  group  of  lawyer-judges.  Let  the  politicians 
resolve  their  separation  of  powers  problems,  as  they  can  if  they  have  the 
will  to  do  so. 


131.  2 19  U.S.  346  { 19 1 1 )  (holding  that  it  is  beyond  the  power  of  Congress  to  require  the  judicial 
branch  to  render  advisory  opinions). 

132.  Gordon  v.  United  Stales,  1 17  U.S.  697,  701  (1864)  (per  Taney,  C.J.). 

133.  89  Cong.  Rec.  A5350-52  (1943)  (letter  of  Francis  Biddle).  Cf.  Atkins  v.  United  States,  556 
F2d  1028,  1058  (Ct.  CI.  1977),  «r/.  t/frnVi/,  434  U.S.  1009  (1978)  ("At  oral  argument,  the  Department 
of  Justice  conceded  the  unconstitutionality  of  section  359(l)(b)."). 

1.34.     See  note  91  and  accompanying  text  supra. 
135.     W.  Wilson,  supra  note  75. 


525 


76  OHIO  STA  TE  LA  W  JOURNA L  [Vol.  40:5 1 

V.    Conclusions  and  Recommendations 

Warfare  between  the  two  political  branches  of  the  federal  government 
can  be  fatal  to  the  constitutional  order.  Americans  can  no  longer  subscribe 
to  the  half-truth  that  powers  were  separated  to  prevent  despotism. '^'' 
Cooperation  is  a  necessity,  as  is  accountability.  The  problem  is  to  make 
necessary  exercises  of  power  as  tolerable  and  decent  as  possible.  Despite 
some  extravagant  statements  to  the  contrary,  Congress  emphatically  is  not 
in  the  driver's  seat  in  government.  We  have  witnessed  "the  rise  of  the 
bureaucratic  state."'"  The  bureaucracy  is  indeed  ascendant,  and  may  be 
out  of  control.  Certainly  it  is  not  controllable  by  judicial  review.  As 
Professor  Neustadt  has  pointed  out,  many  a  President  has  learned  that  he 
may  be  the  Chief  Executive,  but  he  still  has  to  negotiate  with  the  fiefdoms 
in  the  public  administration.'" 

That,  however,  is  the  larger  problem.  Our  immediate  interest  lies  in 
the  propensity  of  Presidents  and  their  Attorneys  General  to  attack 
statutes.  What,  if  anything,  should  be  done  about  it?  A  major  step  for 
reform  in  this  area  could  be  a  measure  passed  in  the  waning  days  of  the 
95th  Congress. 

On  October  14,  1978,  the  Department  of  Justice  Appropriation 
Authorization  Act'"  received  final  congressional  approval.  Section  13  of 
the  Act  is  the  result  of  an  amendment  introduced  by  Congressman  Elliott 
Levitas.  Section  13  requires  that  the  Department  of  Justice  report  to  the 
appropriate  committees  of  Congress  any  time  that  the  Department  does 
not  defend  a  statute  of  the  United  States,  but  rather  concedes  that  it  is 
unconstitutional  or  attacks  the  validity  of  the  statute.'*"  The  Department 
of  Justice  must  transmit  this  report  within  thirty  days  after  the  Attorney 
General  determines  the  position  of  the  Department  is  that  the  provision  in 
question  is  not  constitutional.  '*'  According  to  the  Act,  after  making  such  a 
report,  the  Justice  Department  is  required  to  declare  in  court  that  the 
Department  is  representing  the  position  of  the  executive  branch  of 
government  and  therefore,  by  inference,  is  not  representing  the  position  of 
"the  United  States"  on  the  constitutionality  of  the  statute.'*^ 

Congressman  Levitas,  in  detailing  the  reasons  for  his  amendments, 
explained  that 

[i]n  recent  years  the  executive  branch  through  the  Justice  Department  has 
more  and  more  taken  it  upon  itself  to  decide  that  a  statute  passed  by  the 

136.  United  States  v.  Brown.  381  U.S.  437,  442-46  (1965). 

137.  Wilson,  The  Rise  of  the  Bureaucratic  State,  A\  Pub.  Interest  77(1975).  This,  to  be  sure,  is 
not  a  novel  insight  of  Professor  Wilson.  See.  e.g.,  D.  Waldo,  The  Administrative  State  (1948). 

138.  R.  Neustadt,  Presidential  Power  (1960). 

139.  Department  of  Justice  Appropriation  Authorization  Act,  Fiscal  Year  1979.  Pub.  L.  No. 
95-624,  92  Stat.  3459. 

140      Id.  §  13(a). 

141.  W.§  13(b). 

142.  Id.  §  13(c). 
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Congress  and  signed  by  the  President,  or  enacted  over  his  veto,  is 
unconstitutional  [;  that]  the  Congress  found  out  about  this  action  in  a 
willy-nilly,  informal  fashion  without  any  reporting,  requires  that  this  action 
be  done."'^' 

Moreover,  with  regard  to  the  Department  of  Justice  representing  the 
interests  of  "the  United  States,"  Congressman  Levitas  said, 

[M]y  amendment  is  designed  solely  to  do  two  things:  first,  notify  the  House 
and  the  other  body  when  they  [Department  of  Justice]  are  going  to  blackjack 
us.  We  are  saying  we  want  them  to  let  us  know  about  it  when  they  are  going  to 
sandbag  us,  and  then  at  that  point  they  cannot  claim  to  represent  the  United 
States  anymore;  they  are  only  representing  the  executive  branch  of  the 
government  and  not  the  United  States,  because  when  an  Act  of  Congress  is 
passed  and  signed  into  law,  it  is  the  law  of  the  United  States,  and  1  do  not  want 
the  Justice  Department  to  pretend  to  be  defending  the  United  States  when  it  is 
not.'"'' 

Prior  to  the  Levitas  amendment,  three  other  proposals  for  re- 
form were  addressed  to  this  separation  of  powers  problem.  One  proposal 
was  the  Separation  of  Powers  Defense  Act'*'  introduced  in  1976  by 
Senator  James  Abourezk.  Briefly,  the  bill  would:  (1)  require  the  Attorney 
General  to  notify  Congress  of  civil  actions  when  the  Department  has 
decided  not  to  appeal  a  decision  holding  congressional  acts  unconstitu- 
tional, thus  enabling  Congress  to  intervene  and  appeal  the  decision;  (2) 
amend  the  law  providing  district  court  jurisdiction  for  suits  on  behalf  of 
the  United  States,'**  so  that  jurisdiction  would  not  exist  in  actions  by 
the  United  States  alleging  the  unconstitutionality  of  an  act  of  Con- 
gress; (3)  amend  the  law  that  authorizes  intervention  by  the  United 
States  to  argue  questions  concerning  the  constitutionality  of  acts  of 
Congress,'*'  so  that  the  Justice  Department  could  only  argue  in  favor  of 
the  constitutionality  of  an  act;  and  (4)  permit  Congress  to  intervene  of  right 
in  suits  in  which  the  constitutionality  of  an  act  of  Congress  is  not  defended 
by  the  Justice  Department  or  in  which  the  Attorney  General  has  decided 
not  to  appeal  a  decision  holding  an  act  unconstitutional.  As  Senator 
Abourezk  explained,  the  purpose  of  the  bill  "is  not  to  prevent  the  executive 
branch  from  bringing  an  action  or  intervening  in  actions  which  challenge 
the  constitutionality  of  acts  of  Congress,  but  rather  to  prevent  the 


143.  124  Cong.  Reg.  HI  I.  120  (daUy  ed.  Sept.  28,  1978)  (remarks  of  Rep.  Levitas). 

144.  Id. 

145.  S,  3854,  94th  Cong.,  2d  Sess.  See  122  Cong.  Rec.  517,076-84  (daily  ed.  Sept.  29,  1976). 
Additionally,  §  250(aX  I)  of  the  proposed  Watergate  Reform  Act,  S.  495, 94th  Cong.,  2d  Sess., 

would  have  authorized  Congress  to  retain  counsel  who  would  be  a^ked  to  intervene  on  behalf  of 
Congress  when  the  Department  of  Justice  refused  to  represent  Congress.  See  1 22  Cong.  Rec.  S  12, 1 14 
(daily  ed.  July  2 1 ,  1976).  Senator  Abourezk  had  earlier  introduced  the  provision  as  separate  legislation. 
S.  2731,  94th  Cong.,  1st  Sess.,  121  Cong.  Rec.  38056  (December  2,  1975).  The  pertinent  features 
of  these  bills  have  been  introduced  in  the  95th  Congress  as  part  of  S.  555,  the  Public  Officials  Integrity 
Act  of  1977.  See  122  Cong.  Rec.  SI902-3I  (daily  ed.  Feb.  I,  1977). 

146.  28  use.  §  1345(1976). 

147.  Id.  §  2403. 
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executive  branch  from  asserting  that  it  represents  the  United  States  when  it 
does  so. 

In  contrast,  the  plan  of  Congressman  Frank  Thompson  presents  a  less 
sweeping  approach  toward  reform.'*'  Thompson's  bill,  similar  in  some 
respects  to  the  Levitas  amendment,  would  require  any  federal  agency, 
including  the  Department  of  Justice,  to  notify  Congress  if  the  agency  fails 
to  enforce  or  defend  any  law  enacted  by  Congress  because  it  feels  that  the 
law  is  unconstitutional.  Under  the  bill,  situations  such  as  Atkins  would  be 
avoided. '^^  Under  the  Thompson  bill.  Congress  would  be  notified  of 
challenges  by  the  Department  of  Justice  to  the  constitutionality  of  a  statute 
within  thirty  days  after  the  Attorney  General  had  made  such  a 
determination. 

The  third  proposal,  also  submitted  by  Congressman  Levitas,'"  urged 
that:  "None  of  the  funds  made  available  by  the  Title  may  be  used  by  the 
Department  of  J  ustice  directly  or  indirectly  to  urge  the  unconstitutionality 
of  any  statute  of  the  United  States  unless  such  statute  has  previously  been 
held  unconstitutional  by  decision  of  the  Supreme  Court  of  the  United 
States."'"  Under  this  Levitas  approach,  the  opinion  and  litigation 
responsibilities  of  the  Attorney  General  would  remain  unaffected  except  in 
those  instances  in  which  the  Attorney  General  concludes  that  a  statute  is 
unconstitutional.  At  that  point,  the  Attorney  General,  ahhough  having 
concluded  that  a  federal  statute  was  unconstitutional,  could  not  "urge"  its 
unconstitutionality  in  an  opinion  or  litigation. 

These  plans  to  prevent  the  Attorney  General  from  attacking  the 
constitutionality  of  a  federal  statute  raise  a  common  question  of 
constitutionality:  to  what  extent  may  Congress  regulate  the  Department  of 
Justice?'"  Few  outside  the  executive  branch  would  disagree  with  the 
analysis  of  former  Senator  Sam  J.  Ervin  that  "[a]ll  powers  of  the  Attorney 
General  and  the  Department  of  Justice  flow  from  Acts  of  Congress.  There 
can  be  little  doubt— in  fact,  no  doubt  at  all— that  what  Congress  gives. 
Congress  can  take  away."'**  McGrain  v.  Daugherty^^^  offers  encourage- 

148.  122  Cong.  Rec.  517,076  (daily  ed.  Sept.  29,  1976)  (remarks  of  Sen.  Abourezk). 

149.  Copy  of  Thompson  draft  obtained  from  Congressman  Levitas'  office.  The  bill  was  not 
introduced,  for  reasons  unrelated  to  the  reform  discussed  here. 

150.  See  text  accompanying  notes  7-10  supra. 

151.  This  amendment  was  apparently  not  introduced  because  a  point  of  order  raised  by 
Congressman  Rousselot  to  the  relevant  appropriation  was  sustained.  See  124  Cong.  Rec.  H5S2S-26 
(daily  ed.  June  14,  1976). 

152.  Letter  from  Patricia  Wald,  assistant  Attorney  General,  to  Congressman  Peter  Rodino, 
Chairman,  House  Committee  on  the  Judiciary  (June  26,  1978)  (copy  on  file  at  Ohio  Sute  University 
Law  Library). 

153.  Complete  analysis  of  the  question  is  beyond  the  scope  of  this  article.  For  an  exhaustive 
discussion  of  the  subject,  see  Note,  Removing  Politics  From  the  Justice  Department:  Constitutional 
Problems  With  Institutional  Reform,  50  N.Y.U.L.  Rev.  366  (1975). 

154.  Removing  Politics  From  the  Administration  of  Justice:  Hearings  on  S.2803  Before  the 
Subcomm.  on  Separation  of  Powers  of  the  Senate  Comm.  on  the  Judiciary,  93d  Cong.,  2d  Sess.  3 
(1974). 

155.  273  U.S.  135(1927). 
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ment  for  that  position.  In  Mc Grain,  the  Supreme  Court  said  that  "the 
function  of  the  Department  of  Justice,  the  powers  and  duties  of  the 
Attorney  General  and  the  duties  of  his  assistants  are  all  subject  to 
regulation  by  congressional  legislation."'"  The  proposals  listed  above  thus 
appear  to  be  a  proper  form  of  congressional  "regulation." 

The  question  really  is  not  the  constitutional  validity  of  these 
proposals,  but  whether  they  go  far  enough.  We  suggest  that  they  do  not. 
Should  each  or  even  all  be  adopted,  something  further  is  required.  Briefly, 
that  "something"  is  a  permanent  lawyer  or  legal  staff  for  Congress,  similar 
to  the  Oflice  of  the  Solicitor  General.  Manned  by  superior  lawyers,  such  an 
office  could  perform  a  number  of  continuing  functions:  (1)  litigating 
separation  of  powers  problems;  (2)  providing  legal  advice  to  both  Houses 
of  Congress  and  their  committees;  and  (3)  monitoring  the  scrutiny  of 
proposed  administrative  regulations  under  the  many  statutory  provisions 
for  legislative  veto.'"  In  some  respects,  this  last  function  would  be  the  most 
important. 

On  October  12,  1978,  the  Congress  gave  its  final  approval  to  the 
Ethics  in  Government  Act,  '"  which  could  be  an  important  first  step 
toward  the  establishment  of  an  Office  of  Congressional  Legal  Counsel. 
The  Act  requires  detailed  public  financial  disclosure  by  top  federal  officials 
in  all  three  branches  of  government.  The  Act  also  establishes  restrictions 
on  postservice  activities  by  officials  and  employees  of  the  executive  branch. 
Additionally,  the  Act  sets  up  a  mechanism  for  the  appointment  of  a 
temporary  special  prosecutor  in  cases  of  criminal  wrongdoing  by  top 
executive  branch  officials.  Finally,  and  most  importantly  to  this  article. 
Title  7  of  the  Act  establishes  an  Office  of  Senate  Legal  Counsel  to  represent 
the  interest  of  th^  Senate  in  court.  Title  7  also  confers  jurisdiction  on  the 
courts  to  enforce  Senate  subpoenas. 

Ideally,  there  should  be  established  a  joint  House-Senate  Office  of 
Congressional  Legal  Counsel.  Indeed,  the  original  Senate  bill  provided  for 
an  Office  of  Congressional  Legal  Counsel  to  represent  both  houses.  The 
House  version,  however,  did  not  contain  a  comparable  provision  and  the 
conferees  were  not  willing  to  accede  to  the  Senate  version  since  the 
appropriate  committees  of  the  House  had  not  considered  the  question. 
It  is  understood,  however,  that  the  Senate  Legal  Counsel  will  consult  with 
the  House  on  litigation  matters  of  interest  to  both  houses. 

There  can  be  no  doubt  that  Congress  has  the  power  to  establish  such 
an  office  despite  the  contrary  arguments  of  the  Executive  in  Staats. 


1 56.  Id.  at  178. 

157.  For  a  compilation,  see  Norton,  Congressional  Review,  Deferral  and  Disapproval  of 
Executive  Actions:  A  Summary  and  Inventory  of  Sututory  Authority  (1976)  (published  by  the  Library 
of  Congress'  Congressional  Research  Service). 

158.  Ethics  in  Government  Act,  Pub.  L.  No.  95-521.  92  Sut.  1824  (1978). 

159.  See  Conf.  Rep.  No.  95-1756,  95th  Cong.,  2d  Sess.  80  (1978). 

160.  See  text  accompanying  notes  120-22  supra. 
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Surely  the  time  has  come  for  Congress  to  have  its  own  lawyer,  rather  than 
having  counsel  on  an  ad  hoc  basis.  Creation  of  a  fuUtime  congressional 
legal  counsel  and  the  proposed  legislation  to  control  the  Department  of 
Justice  are  reforms  needed  to  blunt  Presidential  attacks  on  the 
constitutionality  of  federal  statutes. 


Appendix  C. — Materials  Relating  to  the  Competition  in 
Contracting  Act 

1.  March  6,  1985,— Letter  from  Comptroller  General  Charles  A.  Bowsher  to  Chairman 
Jack  Brooks  discussing  the  basis  for  the  Executive  branch's  decision  not  to 
execute  or  defend  certain  provisions  of  the  Competition  in  Contracting  Act. 


COMPTROLLER   GENERAL  OF  THE  UNITED  STATES 
WASHINGTON    DC       20S48 


B-208159 


March  6,  1985 


The  Honorable  Jack  Brooks 

Chairman 

Committee  on  Government  Operations 

House  of  Representatives 

Dear  i^r .  Chairman: 


HOtb. 


'  V  '-  G 


UOVERlV.Vrr..-  Q^Tr/, 


■  Oi\J 

TIONS 


This  responds  to  your  request  for  our  comments  by 
March  6,  1985,  on  a  letter  dated  February  22,  from  the 
Attorney  General  to  the  Chairman,  House  Judiciary  Commit- 
tee, discussing  the  basis  for  the  Executive  Branch's  deci- 
sion not  to  execute  or  defend  certain  provisions  of  the 
Competition  in  Contracting  Act,  Pub.  L.  No.  98-369.   As 
explained  below,  we  believe  that  the  letter  fails  to 
demonstrate  any  reasonable  basis  for  the  decision. 


In  essence,  the 
the  Executive  Branch 
statute  which,  in  its 
the  Legislative  Branc 
the  Executive  under  t 
the  Attorney  General 
may  refuse  to  execute 
Act — specifically,  th 
suspend  or  "stay"  a  p 
Comptroller  General  i 
authorizing  the  Compt 
and  bid  or  proposal  p 
those  provisions  viol 
powers  principles. 


Attorney  General's  argument  is  that 
may  refuse  to  execute  or  defend  any 

view,  constitutes  an  encroachment  by 
h  of  government  on  a  power  vested  in 
he  Constitution.   From  this  premise, 
concludes  that  the  Executive  Branch 

or  defend  certain  provisions  of  the 
e  provisions  requiring  agencies  to 
rotested  procurement  action  until  the 
ssues  a  decision  on  the  protest  and 
roller  General  to  award  attorney  fees 
reparation  costs--on  the  ground  that 
ate  constitutional  separation  of 


The  Attorney  General's  argument  regarding  the 
Executive  Branch's  authority  to  disregard  duly  passed  laws 
may  be  acceptable  in  some  hypothetical  case  involving  a 
statute  which  is  patently  unconstitutional,  for  example, 
an  Act  of  Congress  violating  the  express  constitutional 
prohibition  on  ex   post  facto  criminal  laws.   The  Act, 
here,  clearly  is  not  a  patently  unconstitutional  statute. 
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In  fact,  we  believe  the  Act  is  free  from  any  constitu- 
tional defect.   The  Act  thus  falls  outside  whatever 
limited  exception  may  exist  to  the  Executive  Branch's 
obligation  to  faithfully  execute  duly  enacted  statutes. 

Moreover,  while  the  Attorney  General  characterizes 
the  refusal  to  implement  the  Act  as  being  in  furtherance 
of  separation  of  powers  principles,  it  is  more  consistent 
with  those  principles  to  accord  a  presumption  of  constitu- 
tionality to  a  statute  passed  by  Congress,  a  coequal 
branch  whose  members  also  are  sworn  to  uphold  the 
Constitution.   In  fact,  the  Executive  Branch's  decision 
can  be  seen  as  violating  separation  of  powers  principles 
to  the  extent  that  it  has  chosen  to  ignore  a  duly  passed 
Act  of  Congress  before  the  Act's  constitutionality  has 
been  considered  by  the  judicial  branch. 

The  Attorney  General  also  maintains  that  the 
Executive  Branch  is  acting  in  accordance  with  its  duty  to 
resist  attempts  by  Congress  to  alter  the  balance  of  power 
by  arrogating  to  itself  power  which,  it  believes,  the 
Constitution  vests  in  the  Executive  Branch.   We  think, 
however,  it  is  the  Attorney  General  who  has  arrogated  to 
himself  legislative  power  by  rewriting  the  "stay" 
provision  of  the  Act.   Moreover,  as  we  said  in  testimony 
before  your  Committee,  the  Act  imposes  few  limitations 
upon  executive  action  in  a  field  long-recognized  to  be  a 
proper  concern  of  the  Congress,  contracting  by  the  federal 
government.   The  disputed  "stay"  provision  can  be  avoided 
by  executive  agencies  when  required  by  the  pressing  needs 
of  the  United  States,  and  the  payment  of  compensation  or 
damages  to  private  claimants  cannot  reasonably  be  claimed 
to  have  major  constitutional  significance. 

Finally,  the  Attorney  General  argues  that  the 
Executive  Branch's  refusal  to  execute  the  Act  facilitates 
judicial  review  by  ensuring  that  there  are  parties  with 
standing  to  raise  the  constitutional  issue.   We  think  that 
judicial  review  could  be  obtained  without  ordering  all 
Executive  Branch  agencies  to  defy  the  Act's  "stay"  provi- 
sions.  The  Attorney  General  should  try  to  minimize 
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defiance  of  the  Act,  not  encourage  it.   In  any  event,  we 
do  not  view  the  goal  of  facilitating  judicial  review  as 
sufficient  justification  for  the  Executive  Branch's 
refusal  to  carry  out  the  law. 

Sincerely  yours. 


ClAA.&^ 


Comptroller  General 
of  the  United  States 
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2.  March  1,  1985. --"GAO  Chief  Assails  Reagan's  Stance  on  Bid  Protests,"  Washington 
Post. 


Washington  Post 
March  1,  1985 


CHARLES  A.  BOWSHER 
. . .  sees  violation  of  Constitution 


GAO  Chief  Assails 
Reagan's  Stance 
On  Bid  Protests 

Comptroller  General  Charles  A. 
■  Bowsher  yesterday  accused  Pres- 
ident Reagan  of  violating  the  Con- 
stitution by  defying  a  federal  law 
designed  to  strengthen  the  General 
Accounting  OfTice'g  role  in  handling 
bjd  protests. 

The  1984  Competition  in  Con- 
tracting Act  gave  the  GAO  author- 
ity to  hold  up  a  federal  contract  if  a 
valid  bid  protest  was  on  file  with 
goveraraent  auditors.  The  Reagan 
administration  views  that  provision 
as  unconstitutional,  and  last  year 
the  Justice  Department  and  the  Of- 
fice of  Management  and  Budget  or- 
dered agencies  to  ignore  it. 

Yesterday,  in  testimony  before 
the  House  Government  Operations 
subcommittee  on  legislation  and 
national  security,  Bowsher  weighed 
into  the  simmering  controversy  by 
contending  that  "it  is  the  president 
who  has  violated  the  separation  of 
powers  doctrine  by  defying  a  duly- 
passed  act  of  the  Congress  through 
the  actions  of  the  attorney  general 
and  the  director  of  OMB.' 


The  administration  has  argued 
that  the  comptroller  general,  who 
heads  the  GAO  under  a  fixed  15- 
year  term,  is  a  representative  of  the 
legislative  branch  and  thus  cannot 
hold  up  contracts  awarded  by  the 
executive  branch.  Bowsher  argued 
that  he  is  an  officer  of  the  United 
States,  appointed  by  the  president 
and  confirmed  by  the  Senate,  and 
not  subject  to  the  "whims"  of  con- 
gressional influence. 

"Disobedience  of  the  law  is  itself 
a  matter  of  serious  constitutional 
significance,"  Bowsher  testified. 
"We  cannot  find  any  justification  for 
the  action  taken  to  deliberately 
avoid  the  law  in  this  case." 

Bowsher's  position  was  sup- 
ported at  the  hearing  by  several 
constitutional  law  authorities,  in- 
cluding a  representative  of  the 
American  Bar  Association. 

Eugene  Gressman,  a  University 
of  North  Carolina  law  professor, 
said  that  the  administration's  action 
"constitutes  a  willful  disobedience 
of  the  will  of  Congress.  In  our  con- 
stitutional system  of  government, 
such  a  refusal  by  the  executive  to 
'take  care  that  the  laws  be  faithfully 
executed'  cannot  and  must  not  be 
tolerated." 

The  subcommittee  has  scheduled 
a  second  hearing  next  week  to  hear 
testimony  from  OMB  Director  Da- 
vid A.  Stockman  and  Attorney  Gen- 
eral Edwin  Meese  III. 
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3.  February  27,  1985. --Letter  from  Judiciary  Committee  Chairman  Peter  W.  Rodino,  Jr. 
to  Chairman  Jack  Brooks  transmitting  the  Attorney  General's  response  to 
the  Judiciary  Committee  letter  concerning  bid  protest  provisions. 


'!BLB.  ]^ovLiz  of  3^^xzitntatiiizi 

£omntitt££  on  dje  JuiJiriarp 

SaasljtngtDn,  3C  20515 

tjdqifjonc  202-225-3951 

February  27,  1985 


RECEIVED 


FFR  2  7  1985 

Honorable  Jack  Brooks  HOUSE  COMMITTEE  ON 

Chairman  GOVERNMENT  OPERATIONS 

Committee  on  Government  Operations 
D.S.  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Jack: 

On  February  3,  1985,  I  wrote  to  inform  you  of  a  letter  I  sent  to  the  Attorney 
General  regarding  his  notification  to  Congress  that  the  Department  of  Justice 
would  refrain  from  defending  certain  bid  protest  provisions  of  the  Competition 
in  Contracting  Act  of  1984.   This  notification  from  the  Attorney  General  also 
stated  that  the  Executive  Branch  would  not  comply  with  these  bid  protest  provi- 
sions pending  a  judicial  determination  of  their  constitutionality. 

For  your  information,  I  am  enclosing  a  copy  of  the  Attorney  General's  response 
to  my  letter. 


Sincerely, 


ISO,  JR. 


Knclosure 
PWR/Jpc 
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^  ©Sirs  nf  tip  Atliinc?Ti  (§2n2izd 
®ashmgtmi,S.  OL  2n53n 

February  22,  193  5 

RECZiVED 

F-€B2  5i985 

Honorable  Peter  W.  Rodino,  Jr.  UUDICIARY  COMMITTEE 

Chairman,  Committee  on  the  Judiciary 
U.S.  House  of  Representatives 
Washington,  D.  C.   20515 

Dear  Chairman  Rodino: 

Thank  you  for  your  letter  of  January  31,  1985,  and  the 
opportunity  to  explain  further  this  Department's  position 
with  respect  to  its  duty  to  enforce  and  defend  certain 
provisions  of  the  Competition  in  Contracting  Act  of  1984 
(CICA),  which  was  enacted  as  part  of  the  Deficit  Reduction 
Act  of  1984,  Pub.  L.  No.  98-369,  98  Stat.  494  (1984), 

Your  letter  requested  reports  concerning  the  legal 
precedent  and  authority  for  the  Department's  directing  agencies 
to  refrain  from  complying  with  those  provisions  of  the  statute 
and  the  Department's  expressed  Intention  to  refrain  from  de- 
fending the  validity  of  those  aspects  of  the  statute  in 
future  litigation.   You  also  requested  lists  of  all  instances 
in  which  the  Department  has  determined  not  to  execute  or  not 
to  defend  a  statute.   Because  the  legal  theories  and  precedents 
underlying  the  Executive  Branch's  decisions  not  to  execute  or 
not  to  defend  a  statute  are  inextricably  intertwined,  I  have 
combined  in  the  following  paragraphs  the  discussion  of  the 
historical  practice  and  precedents  in  this  area.   The  Department 
has  also  attempted  within  the  time  available  to  compile  a  list, 
set  forth  in  the  Appendix  to  this  letter,  of  all  refusals  to 
execute  or  defend  statutes  and  to  provide  as  much  of  the 
additional  information  you  requested  as  possible.   1_/  Given 
the  records  available,  we  cannot  be  confident  that  we  have 
identified  every  such  instance  prior  to  this  Administration. 


!_/  We  have  not  created  separate  lists  for  refusals  to.  defend 
statutes  and  refusals  to  execute  statutes  because  the  two  cate- 
gories overlap.   Thus,  for  example,  in  Mvers  v.  Onited  States, 
272  U.S.  52  (1926),  the  President  first  refused  to  execute  a 
statute  prohibiting  removal  of  a  postmaster,  and  then  contested 
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My  determination  that  the  bid  protest  provisions  at 
issue  should  neither  be  defended  nor  executed  by  the  Executive 
Branch  is  inextricably  bound  up  in  the  substantive  constitutional 
defects  of  those  provisions.   2/  '^^®  "®^  ^^^   protest  provisions, 
enacted  as  Subtitle  D  of  the  Competition  in  Contracting  Act 
of  1984,  are  described  in  considerable  detail  in  the  October  17, 
1984,  memorandum  of  the  Office  of  Legal  Counsel  to  me  on 
this  subject,  a  copy  of  which  I  have  enclosed  with  this  letter, 
and  need  not  be  fully  set  forth  here.   As  that  memorandum 
points  out,  it  would  be  plainly  unconstitutional  under  the 
Supreme  Court's  decision  in  INS  vIChadha,  103  S.  Ct.  2764 
(1983),  to  vest  in  the  Comptroller  General  the  power  to  lift 
the  "stay"  automatically  imposed  by  the  CICA  whenever  a  bid 
protest  is  filed  because  that  action  would  affect  the  legal 
rights,  duties,  and  relations  of  Executive  Branch  officials. 
After  Chadha,  the  Comptroller  General,  as  an  arm  of  Congress, 
can  no  more  be  assigned  veto  power  than  can  a  committee  of 
Congress.   Likewise,  the  provisions  of  the  CICA  purporting  to 


1/   (Continued) 


the  constitutionality  of  that  statute  in  the  litigation  arising 
from  the  removal.   We  have  provided  sufficient  parenthetical 
information  for  each  instance  listed  to  describe  the  nature 
of  the  Executive's  actions.   Also,  when  a  single  issue  of 
constitutionality  of  a  statute  has  been  the  subject  of  numerous 
separate  lawsuits,  we  have  listed  only  the  lead  case,  as  with 
INS  V.  Chadha  in  the  area  of  legislative  veto  devices  and  Tn 
Re  Alexander  Benny  for  the  current  litigation  concerning  the 
appointments  provisions  of  the  Bankruptcy  Amendments  and 
Federal  Judgeship  Act  of  1984.   Since  the  first  enactment  of 
the  notification  provision  in  1979,  §  21(a)  of  Pub.  L.  No. 
96-132,  93  Stat.  1049-50,  we  are  not  aware  of  any  decision  by 
the  Department  not  to  execute  or  defend  an  Act  of  Congress 
which  has  not  been  the  subject  of  an  appropriate  notification 
to  Congress. 

Finally,  we  have  not  included  instances  in  which  the 
Solicitor  General  determined  not  to  appeal  to  the  Supreme  ■ 
Court  a  lower  court  judgment  holding  an  Act  of  Congress 
unconstitutional.   These  cases  do  not  appear  to  fall  within 
the  concerns  expressed  in  your  letter  because  in  each  of  them 
the  Department  defended  the  constitutionality  of  the  statutes 
in  question  in  the  lower  courts,  but  the  Solicitor  General, 
having  considered  all  pertinent  factors,  many  of  which  were 
not  relevant  in  the  lower  court,  decided  not  to  pursue 
Supreme  Court  review  of  the  adverse  decision. 

2/     The  Executive  Branch's  constitutional  objections  to  these 
provisions  were  stated  clearly  to  Congress  in  a  letter  from 
this  Department  of  April  20,  1984,  to  Chairman  Brooks  of  the 
House  Committee  on  Government  Operations  well  before  their 
enactment. 
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authorize  the  Comptroller  General  to  assess  reasonable  attorneys' 
fees  and  bid  preparation  costs  are  unconstitutional.   These 
provisions  would  give  the  Comptroller  General  the  authority 
to  bind  the  Executive  Branch  and  therefore  are  clearly  incon- 
sistent with  the  principles  of  Chadha. 

I  turn  now  to  the  legal  precedent  and  authority  for  the 
decision  not  to  execute  or  to  defend  the  CICA.   This  position 
is  based  upon  the  fact  that  in  addition  to  the  duty  of  the 
President  to  uphold  the  Constitution  in  the  context  of  the 
enforcement  of  Acts  of  Congress,  the  President  also  has  a 
constitutional  duty  to  protect  the  Presidency  from  encroachment 
by  the  other  branches.   He  takes  an  oath  to  "preserve,  protect 
and  defend"  the  Constitution.   An  obligation  to  take  action 
to  resist  encroachments  on  his  institutional  authority  by  the 
legislature  may  be  implied  from  that  oath,  especially  when  he 
may  determine  it  prudent  to  present  his  point  of  view  in 
court.   In  this  regard,  we  believe  that  the  President  must, 
in  appropriate  circumstances,  resist  measures  which  would 
impermissibly  weaken  the  Presidency:  "The  hydraulic  pressure 
inherent  within  each  of  the  separate  Branches  to  exceed  the 
outer  limits  of  its  power,  even  to  accomplish  desirable 
objectives,  must  be  resisted."  INS  v.  Chadha,  103  S.  Ct.  at 
2784  (emphasis  added). 

The  President's  veto  power  is  usually  adequate  to  express 
and  implement  his  judgment  that  an  Act  of  Congress  is  unconsti- 
tutional.  By  exercising  his  veto  power,  the  President  may 
fulfill  his  responsibility  under  the  Constitution  and  also 
impose  a  check  on  the  power  of  Congress  to  enact  statutes 
that  violate  the  Constitution.   On  some  occasions,  however, 
the  exercise  by  the  President  of  his  veto  power  may  not  be 
feasible.   For  example,  an  unconstitutional  provision  may  be 
a  part  of  a  larger  and  vitally  necessary  piece  of  legislation. 
The  Supreme  Court  has  held  that  the  President's  failure  to 
veto  a  measure  does  not  prevent  him  subsequently  from  challenging 
the  Act  in  court,  nor  does  presidential  approval  of  an  enactment 
cure  constitutional  defects.   See  INS  v.   Chadha,  supra, ' 
103  S.  Ct.  2764,  (1983);  Myers  v.   United  States,  272  U.S.  52 
(1926)  . 

The  following  words  of  President  Andrew  Johnson's  counsel 
in  an  early  recorded  statement  2/  specifically  address  the 
President's  responsibilities: 


y/      Years  earlier,  President- Jeff erson ,  believing  that  Congress 
had  no  constitutional  power  to  grant  authority  to  the  courts 
to  control  executive  officers  through  the  issuance  of  writs 
of  mandamus,  refused  to  have  his  Attorney  General  appear, 
except  as  a  reluctant  witness,  and  defend  the  constitutionality 
of  a  statute  in  the  case  of  Mar bury  v.  Madison ,  1  Cranch  137 
(1803),  an  original  action  before  the  Supreme  Court.   The 
Court  ultimately  held  the  statute  unconstitutional. 
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If  the  law  be  upon  its  very  face  in  flat-  contra- 
diction of  plain  expressed  provisions  of  the 
Constitution,  as  if  a  law  should  forbid  the 
President  to  grant  a  pardon  in  any  case,  or  if 
the  law  should  declare  that  he  should  not  be 
Commander-in-Chief,  or  if  the  law  should  declare 
that  he  should  take  no  part  in  the  making  of  a 
treaty,  I  say  the  President,  without  going  to  the 
Supreme  Court  of  the  United  States,  maintaining 
the  integrity  of  his  department,  which  for  the 
time  being  is  entrusted  to  him,  is  bound  to 
execute  no  such  legislation;  and  he  is  cowardly 
and  untrue  to  the  responsibility  of  his  position 
if  he  should  execute  it. 

2  Trial  of  Andrew  Johnson  200  (Washington  1863),   This  state- 
ment, of  course,  was  made  in  the  context  of  the  attempt  to 
impeach  President  Johnson  for,  inter  alia,  having  refused  to 
obey  the  Tenure  in  Office  Act,  an  act  "which  he  believed  with 
good  reason  ...  to  be  unconstitutional  .  .  .."   3.8  Op.  A.G. 
252,  255  (1935). 

This  duty  to  preserve  the  institution  of  the  Presidency, 
captured  in  the  words  of  President  Andrew  Johnson's  counsel, 
was  articulated  eloquently  and  more  authoritatively  by  Chief 
Justice  Chase,  who  presided  over  the  trial  in  the  Senate  of 
President  Johnson.   Chief  Justice  Chase  declared  that  the 
President  has  no  duty  to  execute  a  statute  that: 

directly  attacks  and  impairs  the  executive  power 
confided  to  him  by  [the  Constitution].   In  that 
case  it  appears  to  me  to  be  the  clear  duty  of  the 
President  to  disregard  the  law,  so  far  at  least 
as  it  may  be  necessary  to  bring  the  tjuestion  of 
its  constitutionality  before  the  judicial  tribunals, 


How  can  the  President  fulfill  his  oath  to  '  ___ 
preserve,  protect,  and  defend  the  Constitution', 
if  he  has  no  right  to  defend  it  against  an-  act 
of  Congress,  sincerely  believed  by  him  to  have 
passed  in  violation  of  it?  4_/ 


V   R.  Warden,  An  Account  of  the  Private  Xife  and  Public  Services 
of  Salmon  Portland  Chase  635  (1374).   Chief  Justice  Chase's 
comments  were  made  in  a  letter  written  the  day  after  the  Senate 
had  voted  to  exclude  evidence  that  the  entire  cabinet  had  advised 
President  Johnson  that  the  Tenure  of  Office  Act  was  unconstitutional. 
Id.   See  M.  Benedict,  The  Impeachment  and  Trial  of  Andrew  Johnson 
154-55  (1973).   Ultimately,  the  Senate  admitted  evidence  that  the 
President  had  desired  to  initiate  a  court  test  of  the  law. 
Id.  at  156. 
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Emphasis  in  original.)   If  the  President  does  not  resist 
intrusions  by  Congress  into  his  sphere  of  power.  Congress  may 
not  only  successfully  shift  the  balance  of  power  in  the 
particular  case  but  may  succeed  in  destroying  the  presidential 
authority  and  effectiveness  that  would  otherwise  act  as  a 
check  of  Congress's  exercise  of  power  in  other  circumstances. 

The  major  historical  examples  of  refusals  by  the  Executive 
to  enforce  or  defend  an  Act  of  Congress  have  been  precipitated 
for  the  most  part  by  Congress's  attempt  to  alter  the  distri- 
bution of  constitutional  power  by  arrogating  to  itself  a 
power  which  the  Executive  believes  the  Constitution  does  not 
confer  on  Congress  but,  instead,  reposes  in  hira.   In  such 
situations,  a  fundamental  conflict  arises  between  the  two 
Branches,  and  this  conflict  has  generally  resulted  in  Attorneys 
General  presenting  to  the  courts  the  Executive  s  view  of  what 
the  Constitution  requires.   The  potential  for  such  a  conflict 
arising  was  expressly  recognized  by  Attorney  General  Palmer 
in  1919  when  he  opined  that  the  general  duty  of  the  Attorney 
General  to  enforce  a  statute  did  not  apply  in  the  case  of  a 
conflict  between  the  executive  and  the  legislature.   See 
31  Op.  A.G.  475,  476  (1919). 

Seven  years  later,  this  exception  to  the  general  rule  was 
applied  when  the  President  acted  contrary  to  a  statute  pro- 
hibiting the  removal  of  a  postmaster.   That  act  led  to  the 
Executive  challenging  successfully  the  Act's  constitutionality 
in  litigation  brought  by  the  removed  postmaster.   Myers,  v. 
United  States,  272  U.S.  52  (1926).   Myers  appears  to  be  the 
first  case  to  reach  the  Supreme  Court  in  which  the  Executive 
acted  contrary  to  and  then  directly  challenged  the  constitution- 
ality of  a  federal  statute  in  court: 

•  In  the  136  years  that  have  passed  since  the 
Constitution  was  adopted,  there  has  come 
before  this  Court  for  the  first  time,  so  far 
as  I  am  able  to  determine  a  case  in  which  the 
government,  through  the  Department  of  Justice, 
questions  the  constitutionality  of  its  own  act.  .. 

Id.  at  57  (condensation  of  oral  argument  for  counsel- for 
appellant  Myers).  5_/  .   ■ 


5/  It  is  perhaps  noteworthy  that  this, condensation  of  the 
Argument  of  appellant  Myers'  counsel  goes, on  to  record  counsel  s 
view  that  as  to  the  appearance  of  the  Department  of  Justice  in 
opposition  to  the  statute,  "I  have  no  criticism  to  orfer;  I  thinX 
it  is  but  proper."   Further,  that  condensation  of  the  oral  argument 
does  not  record  any  observations  whatsoever  on  this  point  by 
Senator  George  Wharton  Pepper,  who  appeared  as  counsel  for  tne 
Senate  and  House  of  Representatives  as  amicus  curiae.   See 
272  O.S.  at  65-77. 


45-885  0-85-18 
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Almost  a  decade  later,  the  Executive  argued,,  unsuccessfully, 
that  §  1  of  the  Federal  Trade  Commission  Act  would  be  unconsti- 
tutional if  interpreted  to  prohibit  the  President's  removal  of 
a  member  of  the  Federal  Trade  Commission  except  for  the  causes 
set  forth  in  the  statute.   Humphrey's  Executor  v.  United 
States,   295  D.S.  602  (1935).   Shortly  thereafter,  the  Executive 
carried  out,  but  then  refused  to  defend  when  sued,  and  indeed 
successfully  challenged  the  constitutionality  of,  a  statute 
which  directed  that  the  salaries  of  certain  federal  employees 
not  be  paid.   Onited  States  v.  Lovett,  328  U.S.  303  (1946).  6/ 
In  1976,  the  Appointments  Clause  was  once  again  at  issue 
when  the  Executive  challenged,  successfully,  the  appointment 
of  members  of  the  Federal  Election  Commission  by  members  of 
Congress.   Buckley  v.  Valeo,  424  U.S.  1  (1976). 

In  addition  to  these  examples,  there  have  been  a  number 
of  cases  in  which  the  Executive  has  challenged  the  constitu- 
tionality of  legislative  veto  devices.    See,  e.g. ,  INS  v.  Chadha, 
supra,  103  S.  Ct.  2764  (1983).   As  is  true  of  the  other  cases 
discussed  above,  the  Chadha  Court  never  suggested  that  there 
was  any  impropriety  in  the  Executive's  conduct  in  contesting 
Acts  of  Congress  he  believed  trenched  on  his  constitutional 
prerogatives. 

Although  I  believe  that  the  decision  of  Attorney  General 
Bell  to  enforce  the  legislative  veto  device  at  issue  in 
Chadha  until  held  unconstitutional  by  the  courts  was  not 
inappropriate,  I  note  that  in  1955,  almost  three  decades 
before  Chadha  was  decided.  President  Eisenhower  instructed 
the  Secretary  of  Defense  to  ignore  another  legislative  veto 
device  contained  in  the  Department  of  Defense  Appropriation 
Act,  a  so-called  "committee  approval"  provision,  by  stating 
in  a  signing  statement  that  that  provision  "will  be  regarded 
as  invalid  by  the  Executive  Branch  of  the  Government  .  .  . 
unless  otherwise  determined  by  a  court  of  competent 


6_/  The  Supreme  Court  decided  that  the  statute  in  question-  was 
unconstitutional  as  a  bill  of  attainder,  a  constitutional 
defect  not  necessarily  suggesting  a  clash  between  legislative 
and  executive  power.   Because  the  statute  was  directed  at 
subordinates  of  the  President,  however,  the  case  took  on  that 
separation  of  powers  characteristic  both  as  regards  the  bill 
of  attainder  issue  and,  more  spec i fie  ally ,. with  respect  to 
the  argument  advanced  by  the  employees  and  joined  in  by  the 
Solicitor  General  that  the  statute  at  issue  constituted  an 
unconstitutional  attempt  by  Congress  to  exercise  the  power  to 
remove  Executive  Branch  employees.   See  United  States  v. 
Lovett,  323  U.S.  303  (1946),  Br.  for  United  States  at  10-56. 
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jurisdiction."  Public  Papers  of  the  Presidents:   Dwiqht  D. 
Eisenhower  689  (1955).   In  1963,  President  Kennedy  stated 
that  the  unconstitutional  features  of  another  committee 
approval  device  would  be  ignored,  with  the  provision  to  be 
treated  as  a  "request  for  information."  Public  Papers  of  the 
Presidents; ' ' John  F.  Kennedy  6  (1963).   President  Johnson 
also  made  clear  that  the  unconstitutional  aspects  of  legislative 
veto  devices  would  be  ignored.   Public  Papers  of  the  Presidents: 
Lyndon  B.  Johnson  104,  1250  (1963-64) .   President  Johnson 
instructed  the  Secretary  of  Agriculture,  in  connection  with 
the  making  of  loans  under  an  amendment  to  the  Baniche ad-Jones 
Farm  Tenant  Act,  7  O.S.C.  SS  1010-12,  "to  refrain  from  making 
any  loans  which  would  require  committee  approval."   2  Weekly 
Comp.  Pres.  Doc.  1676  (1966). 

My  decision  that  the  Executive  Branch  would  not  implement 
or  defend  certain  provisions  of  the  Competition  in  Contracting 
Act  is  completely  consistent  with  the  Supreme  Court's 
decision  in  Chadha  and  the  publicly  stated  position  of  this 
Administration  that  the  Executive  would,  subsequent  to  Chadha, 
observe  only  the  constitutional  "report  and  wait"  features  of 
legislative  veto  devices.  7/  This  decision  also  had  the 
coincidental  and  desirable  effect  of  enhancing  the  potential 
for  judicial  review  of  the  constitutional  issues. 

As  I  stated  in  my  letter  of  November  21,  1984,  notifying 
Congress  that  the  Department  had  determined  that  federal 
agencies  should  not  execute  certain  provisions  of  CICA, 
it  is  doubtful  that  anyone  would  have  standing  to  raise  the 
important  constitutional  issues  presented  by  the  disputed 
provisions  if  the  Executive  Branch  were  to  execute  them 
fully.   It  may  be  possible,  as  you  suggest  in  your  letter, 
that  if  the  Executive  Branch  were  to  execute  the  disputed 
provisions  a  case  might  eventually  arise  in  which  a  court 
might  find  that  a  party  had  standing  to  raise  those 
constitutional  issues.   On  the  other  hand,  the  disputed 
provisions  might  well  never  reach  the  courts,  especially 
given  the  liklihood  that  such  cases  would  become  moot  before 
judicial  determination,  and  the  Executive  would  then  be 
implementing  indefinitely  provisions  that  it  believes  trench 
on  the  President's  constitutional  prerogatives.   The  foregoing 
authorities  establish  that  the  President  is  not  required  to 
execute  such  an  act  provisionally  against  the  day  that  it  is 
declared  unconstitutional  by  the  courts.   See  Mvers  v.  United 


!_/      Hearings  on  the  O.S.  Supreme  Court  Decision  Concerning 
the  Legislative  Veto,  before  the  House  Committee  on  Foreign 
Affairs,  98th  Cong.,  1st  Sess.  52  (1983)  (statement  of  Deputy 
Attorney  General  Schmults). 
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states,  supra,  272  U.S.  52.   Moreover,  ray  advice  to  Executive 
Branch  agencies  not  to  implement  the  disputed  provisions  has 
the  beneficial  byproduct  of  increasing  the  likelihood  of  a 
prompt  judicial  resolution.   Thus,  far  from  unilaterally 
nullifying  an  Act  of  Congress,  the  Department's  actions  are 
fully  consistent  with  the  allocation  of  judicial  power  by  the 
Constitution  to  the  courts. 

I  trust  that  this  letter  has  been  responsive  to  your 
concerns. 


Sincerely 


William  French  Smith 
Attorney  General 
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ThoL^fp  ^S  ?  J  ^?i  •■■;'-'"""  ^'■°rC^'3i™an  Jack  Brooks  to  Speaker  of  the  House 
Thomas  P.  0  Neil  1  Jr.,  requesting  authorization  of  the  General  Counsel  to 
the  Clerk  of  the  House  to  intervene  in  pending  litigation. 

NINETY-NIMTH  CONGRESS 

Conigress  of  the  "Eniteil  States 

iPloufic  of  HeprEScntatiHEs 

COMMITTEE  ON  GOVERNMENT  OPERATIONS 

2157  RAYeuRN  House  Office  Building 

Washington.  O.C.  20515 

February  25,  1985 


The  Honorable  Thomas  P.  O'Neill,  Jr. 
The  Speaker 

U.S.  House  of  Representatives 
Washington,  O.C.  20515 

Dear  Mr.  Speaker: 

I  am  writing  to  bring  to  your  attention  a  serious  matter  with  far-reaching 
implications  for  the  House  of  Representatives.  Last  Congress,  we  enacted,  as  part 
of  the  Deficit  Reduction  Act  of  1984,  the  Competition  in  Contracting  Act,  a  major 
reform  of  the  government's  contracting  process,  in  an  effort  to  significantly 
reduce  waste  and  abuse  in  Federal  procurements.  If  properly  implemented,  this  Act 
is  expected  to  save  billions  of  dollars  each  year  by  forcing  the  executive  agencies 
to  use  full  and  open  competition  in  their  bidding  process. 

Although  the  President  signed  the  act  into  law,  the  Administration  has  directed 
executive  branch  agencies  to  simply  ignore  several  key  provisions  of  the  statute 
pertaining  to  bid  protests  on  the  ground  that  they  are  unconstitutional.  I  firmly 
believe  that  the  Administration's  actions  are  both  inappropriate  and  illegal.  The 
Competition  in  Contracting  Act  was  duly  enacted  by  Congress  and  signed  into  law  by 
President  Reagan  in  accordance  with  constitutional  requirements.  It  is  the  law  of 
the  land.  Absent  a  judicial  determination  as  to  the  unconstitutionality  of  the 
provisions  in  question.  Federal  officials  are  duty  bound  to  uphold  the  law. 

Not  surprisingly,  the  Administration's  position  has  been  challenged  through 
litigation  which  seeks  enforcement  of  the  provisions  in  question.  The  Department  of 
Justice,  however,  has  chosen  to  vigorously  attack  the  statute,  rather  than  defend  it. 
My  Committee  will  hold  hearings  in  the  near  future  concerning  the  propriety  of  this 
unilateral  abandonment  of  a  properly  enacted  statute.  However,  I  also  believe  that 
it  is  imperative  for  the  House  to  provide  the  Court  with  an  official  defense  of  the 
statute.  This  course  would  be  similar  to  that  taken  with  respect  to  the  Bankruptcy 
Amendments  of  1984. 

I  therefore  request  that  you  authorize  the  General  Counsel  to  the  Clerk  to 
intervene  in  the  pending  litigation,  on  behalf  of  the  bipartisan  leadership  of 
both  the  House  and  this  Committee,  and  to  provide  an  official  defense  of  this 
important  legislative  enactment. 
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^*  ltTr,2iU   1585. --Memorandum  from  the  Congressional  Research  Service  to 
the  Committee  on  Government  Operations  concerning  "The  Executive's  Duty  tc 
Enforce  the  Laws.  -^ 


Congressional  Research  Service 
The  Library  of  Congress 


Washington,  D.C.     20540 

February  6,  1985 

TO     :   House  Committee  on  Government  Operations 
Attn:   Mr.  James  E.  Rife 

FROM   :   American  Law  Division 

SUBJECT:   The  Executive's  Duty  to  Enforce  the  Laws 

Reference  is  made  to  your  Inquiry  of  January  15,  1985,  requesting 
information  on  the  above  matter.   Specifically,  you  ask.  for  our  comments 
regarding  the  authority  of  the  President  or  his  agents  to  disregard  the 
provisions  of  the  Deficit  Reduction  Act  of  1984,  P.L.  98-369,  98  Stat. 
494  (1984),  which  authorize  the  General  Accounting  Office  (GAO)  through 
its  head,  the  Comptroller  General  (CG),  to  review  whether  Government 
contracts  have  been  properly  awarded. 

The  provisions  in  question  formalize  the  bid  protest  functions  which 
prior  to  the  law's  effectiveness  were  handled  by  the  GAO  on  the  basis  of 
authority  implied  from  its  duty  to  determine  the  legality  of  public  expendi- 
tures. 31  U.S.C.  §  3526  See  United  States  v.  Stewart,  234  F.  Supp.  94,  99 
(D.D.C.  1964),  affd.  339  F.  2d  753  (D.C.  Cir.  1964).   The  Justice  Depart- 
ment objects  to  the  provisions  as  conferring  executive  functions  on  a  legis- 
lative officer  in  violation  of  the  doctrine  of  separation  of  powers,  relying 
principally  on  Buckley  v.  Valeo,  424  U.S.  1,  139  (1976)  and  INS  v.  Chadha , 
103  S.  Ct.  2764  (1983).   Recently,  the  Director  of  the  Office  of  Management 
and  Budget  (0MB)  has  instructed  Federal  agencies  not  to  comply  with  the 
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disputed  provisions  of  the  law,  which  the  President  signed  while  expressing 
reservations  about  their  constitutionality. 

Although  the  bid  protest  features  of  the  law  and  their  constitutionality 
give  rise  to  the  issue  posed  at  the  outset,  these  matters  need  not  be  analyzed 
extensively  here.   Both  {>oints  have  been  covered  at  considerable  length  in 
various  sources  Including  our  own  memorandum  of  August  8,  1984.  The  latter 
concluded  that  the  functions  conferred  on  the  CG  by  the  challenged  provi- 
sions are  essentially  executive  in  nature  but  that  the  CG,  both  in  the 
manner  of  appointment  and  in  light  of  other  unquestionably  executive  func- 
tions which  he  is  legally  authorized  to  perform,  is  an  executive  officer 
for  certain  purposes.   See  2  D.S.C.  §§  686-687  and  31  U.S.C.  §  716  which 
give  the  CG  civil  litigating  responsibilities.   See,  also,  Buckley  v.  Valeo, 
A2A  U.S.  1,  140  (1976)  where  the  Supreme  Court  states  that  "...  responsibi- 
lity for  conducting  civil  litigation  in  the  courts  of  the  United  States  for 
vindicating  public  rights  ...  may  be  discharged  only  by  persons  who  are 
'Officers  of  the  United  States'."   Our  conclusions  in  the  mentioned  regards 
rested  on  various  grounds  including  a  1960 's  lower  federal  court  ruling 
almost  squarely  on  point  involving  antecedent  bid  protest  procedures.  United 
States  v.  Stewart,  234  F.  Supp.  at  99-100,  and  an  observation  by  the  Supreme 
Court  In  Buckley  v.  Valeo,  424  U.S.  at  128,  note  165,  that  strongly  suggests 
that  the  CG  is  an  executive  officer  "irrespective  of  Congress'  designation." 

Another  reason  for  foregoing  any  prolonged  discussion  of  the  operation 
of  the  controversial  bid  protest  provisions  and  their  constitutional  merits 
or  shortcomings  is  that  these  matters  only  have  incidental  relevance  to  the 
instant  issue,  namely  whether  the  President  has  the  right  to  refuse  to 
execute  a  law  because  he  deems  it  unconstitutional.   Stated  differently. 
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this  Issue  Is  not  dependent  on  the  particular  facts  of  the  case  under 
consideration,  but  would  exist  whenever  any  President  refuses  on  the 
basis  of  constitutional  reservations  to  implement  a  statutory  scheme 
or  to  carry  it  into  effect. 

Similarly,  it  seems  unnecessary  to  dwell  on  the  roles  or  the 
intermediateshlp  of  the  Attorney  General  and  0MB  Director  in  these  cir- 
cumstances.  To  the  best  of  our  knowledge,  neither  official  has  any 
authority  independent  of  the  President  to  refuse  to  Implement  or  to  carry 
a  statutory  enactment  into  effect  based  on  personal  reservations  regard- 
ing that  law's  constitutionality.   It  seems  rather  late  in  the  day  to 
challenge  the  "principle"  that  " • [ajdjucatlon  of  the  constitutionality 
of  congressional  enactments  has  generally  been  thought  beyond  the  juris- 
diction of  administrative  agencies.   Johnson  v.  Roblson,  415  U.S.  361, 
368  (1974)  (Veterans'  Administration).   See  Public  Utilities  Comm'n  v. 
Dnlted  States,  355  U.S.  534,  539  (1958);  Engineers  Public  Service  Co.  v. 
SEC,  78  U.S.  App.  D.C.  199,  215-216,  138  F.  2d  936,  952-953  (1943),  dis- 
missed as  moot,  332  U.S.  788.'   Oestereich  v.  Selective  Service  Board, 
393  U.S.  233,  242  (1968)  (Harlan,  J.,  concurring  in  result);  see  Jaffe, 
Judicial  Review:   Questions  of  Law,  69  Harv.  L.  Rev.  239,  271-275 
(1955)".   In  the  present  circumstances,  these  officials  are  operating 
as  agents  of  the  President  who,  presumably,  relies  on  his  executive 
powers  generally  (Art.  I,  §  1)  and,  particularly,  on  powers  perceived  as 
flowing  from  the  constitutional  provision  that  "he  shall  take  care  that 
the  laws  be  faithfully  executed"  (Art.  II,  §  3)  to  disregard  the  congres- 
sional will. 
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Also  before  proceeding  to  an  appraisal  of  the  fundamental  issue  raised 
by  the  0MB' s  December  17,  1984  instruction  to  the  Federal  agencies,  it 
seems  appropriate  to  isolate  that  issue  from  subsidiary  or  ancillary  mat- 
ters not  directly  or  indirectly  implicated.   For  exeimple,  the  propriety 
of  the  President  requiring  and  the  heads  of  departments  supplying  him  with 
written  opinions  on  any  subject  relating  to  their  duties  is  beyond  ques- 
tion. Art.  H,  §  2.  cl.  1.  Similarly,  the  longstanding  practice  of  the 
Justice  Department  of  Interpreting  a  vague  or  ambiguous  statute  for  the 
guidance  of  the  Elxecutive  Branch  has  an  honored  if  not  express  constitu- 
tional basis  in  the  scheme  of  things.   That  interpretation  is  persuasive 
insofar  as  Federal  agencies  are  concerned  until  Congress  by  law  or  the 
courts  by  decision  effectively  provide  otherwise.   It  is  equally  clear 
that  an  "attorney  for  the  United  States  ...  as  an  officer  of  the  executive 
department  exercises  a  discretion  as  to  whether  or  not  there  shall  be  a 
prosecution  in  a  particular  case."  United  States  v.  Cox,  342  F.  2d 
167,  171  (5th  Cir.  1965),  cert,  den.  381  U.S.  935  (1965).  Neither  the 
courts  nor  Congress  can  interfere  with  the  free  exercise  of  the  discre- 
tionary powers  of  the  attorneys  of  the  United  States  in  their  control  over 
criminal  prosecutions.   Ibid.   Likewise  beyond  dispute  is  the  authority 
of  the  President  to  communicate  his  stand  against  the  passage  of  laws 
and  the  vetoing  of  laws  he  believes  to  be  unconstitutional.  Art.  II, 
§  3,  Art.  I,  §  7,  cl.  3.  It  is  at  these  stages  in  the  legislative  process 
that  the  President  may  take  a  stand  on  the  constitutionality  of  measures 
which  stand  the  courts  have  indicated  is  entitled  to  consideration  by 
the  other  two  branches.  "In  the  performance  of  assigned  constitutional 
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duties  each  branch  of  the  Government  must  initially  Interpret  the  Consti- 
tution, and  the  Interpretation  of  its  powers  by  any  branch  is  due  great 
respect  from  the  others."   United  States  v.  Nixon ,  418  U.S.  683,  703 
(1974).   (Emphasis  added.) 

Notice  also  may  be  taken  of  the  fact  that  Congress  may  pass  laws  of 
varying  degrees  of  obligatory  force  relative  to  compliance  by  the  depart- 
ment official  to  whom  they  are  addressed  and  conferring  or  withholding 
discretion  in  matters  of  implementation  and  execution.   The  former  almost 
Invariably  are  described  as  mandatory  or  directory  provisions;  duties 
Imposed  by  the  latter  are  frequently  characterized  by  such  polar  terms  as 
ministerial  or  discretionary  duties.   In  brief  Congress  can  fashion  legis- 
lation whereby  compliance  is  a  matter  of  convenience  rather  than  necessity 
and  impose  duties  the  discharge  of  which  call  for  the  exercise  of  no  or 
some  discretion.   For  a  general  treatment  of  Mandatory  Statutes,  see,  generally, 
1  A  Sutherland  Statutory  Construction  [Sands  ed.]  at  §§  25.02-25.04.   See, 
e.g..  Train  v.  City  of  New  York,  420  U.S.  35  (1975),  regarding  ministerial 
and  discretionary  duties. 

All  of  the  foregoing  matters  are  true  and  interesting  but  irrelevant 
insofar  as  the  problem  considered  here  is  concerned.   The  refusal  to  imple- 
ment the  bid  protest  provisions  of  the  law,  as  best  we  can  determine,  rests 
ultimately  on  an  assertion  of  an  assumed  presidential  power.   In  other  words, 
prosecutorial  discretion,  the  distinction  between  mandatory  or  directory 
statutes  and  ministerial  or  discretionary  duties,  and  any  of  the  previously 
mentioned  matters  are  not  involved  here.   See,  for  example,  the  House  Con- 
ference Report's  implicit  rejection  that  the  formalized  bid  protest  function 
may  be  Implemented  or  executed  either  at  the  convenience  or  discretion  of 
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affected  officials,  Including  the  CG,  to  wit:   In  order  "to  Insure  that 
the  mandate  for  ['full  and  open']  competition  Is  enforced  and  that  vendors 
wrongfully  excluded  from  competing  for  government  contracts  receive  equi- 
table relief",  Subtitle  D  of  P.L.  98-368  codifies  and  strengthens  "the 
bid  protest  function  currently  In  operation  at  the  General  Accounting 
Office  (GAO)."  H.  Conf.  Rept.  No.  98-861  at  1435.  While  the  law  confers 
some  discretion  on  the  CG  and  other  officials,  e.g.,  extending  the  time 
which  an  agency  has  to  respond  to  a  protest  (§  3553(a)(2)(B),  permitting 
an  executive  agency  to  go  ahead  and  award  a  contract  in  compelling  circum- 
stances (§  3553(c)(2),  etc.,  these  conferrals  go  to  the  manner  of  execu- 
tion, not  to  whether  the  law  should  be  implemented. 

The  Administration's  position  on  the  bid  protest  provisions  of  the 
law  is  neither  unprecedented  nor  unparalled.  Although  there  has  been  no 
consistent  pattern  of  behavior  with  respect  to  the  implementation  or  execu- 
tion of  laws  various  Presidents  considered  to  be  unconstitutional,  some 
Executives  have  declared  an  intent  to  disregard  law  on  tfhese  grounds. 
In  apparent  frustration  over  congressional  proliferation  of  the  legislative 
veto  device  to  control  executive  action.  President  Carter  stated  that 
he  would  "give  [congressional  concern]  serious  consideration,  but  we 
will  not  under  our  reading  of  the  Constitution,  consider  it  legally 
binding."  124  Cong.  Rec.  H.  5880  (dally  ed.  June  21,  1978). 

President  Jackson  in  1832  vetoed  a  bill  providing  for  a  recharter 
of  the  National  Bank  on  the  ground  of  unconstitutionality  notwithstanding 
that  in  the  case  of  McCulloch  v.  Maryland ,  4  Wheat.  17  U.S.)  316  (1819), 
this  institution  was  held  constitutional.   In  support  of  his  action, 
Jackson  in  his  veto  message  said:   "The  Congress,  the  Executive,  and  the 
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Court,  must  each  for  itself  be  guided  by  Its  own  opinion  of  the  Constitution. 
Each  public  officer  who  takes  an  oath  to  support  the  Constitution,  swears 
that  he  will  support  it  as  he  understands  it,  and  not  as  it  is  understood  by 
others.   It  is  as  much  the  duty  of  the  House  of  Representatives,  of  the 
Senate,  and  of  the  President,  to  decide  upon  the  constitutionality  of  any 
bill  or  resolution  which  may  be  presented  to  them  for  passage  or  approval, 
as  it  is  of  the  Supreme  Court  when  it  may  be  brought  before  them  for  a  judi- 
cial decision.   The  opinion  of  the  judges  has  no  more  authority  over 
Congress  than  the  opinion  of  Congress  has  over  the  Judges,  and  on  that 
point  the  President  is  independent  of  both."   Willoughby,  3  The  Constitu- 
tional Law  of  the  United  States  1502  (1929). 

Another  well  known  Instance  of  a  presidential  refusal  to  execute  the 
law,  albeit  decisional  rather  than  statutory  law,  was  the  refusal  to  release 
Merryman  from  confinement  in  disobedience  to  a  writ  of  habeas  corpus  issued 
by  Chief  Justice  Taney  while  on  circuit.   "The  officer  in  charge  of  the 
prisoner  having  declined  to  obey  the  writ  on  the  ground  that  he  was  authorized 
by  the  President  to  suspend  the  writ  of  habeas  corpus  for  the  public  safety, 
Taney  at  once  Issued  an  attachment  for  contempt.   Its  service  ...  [was]  pre- 
vented by  the  military "  Warren,  2  The  Supreme  Court  in  United  States 

History  368-369  (1926).   See,  Douglas,  J.,  concurring,  Youngstown  Co.  v. 
Sawyer,  343  U.S.  579,  631  note  1  (1952). 

However,  a  number  of  Presidents  have  yielded  to  the  legislative  will 
despite  serious  constitutional  misgivings.   Thus,  for  example.  President 
Roosevelt,  while  condemning  as  "unwise  and  discriminatory  [and]  unconsti- 
tutional" a  rider  to  an  appropriations  bill  forbidding  the  use  of  money 
appropriated  therein  to  pay  the  salaries  of  three  named  persons  whom  the 
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House  of  Representatives  wished  discharged  because  they  were  deemed  to  be 
"subversive",  submitted  to  the  legislative  will.   See  United  States  v. 
Lovett,  3228  U.S.  303  ( 19A6)  ,  where  the  provision  was  held  to  be  a  bill 
of  attainder.   On  the  other  hand,  President  Andrew  Johnson  refused  to  be 
bound  by  the  Federal  Tenure  of  Office  Act  and  discharged  Secretary  of 
War  Stanton  contrary  thereto.  His  subsequent  impeachment  largely  rested 
on  this  action  which  it  was  contended  constituted  a  violation  of  the  con- 
stitutional duty  to  "take  care  that  the  laws  be  faithfully  executed." 

The  Jackson  precedent  is  distinguishable  from  the  present  situation 
since  his  alleged  flouting  of  the  law  occurred  in  justifying  his  exercise 
of  a  veto,  not  in  defiance  of  a  validly  enacted  and  effective  law. 

The  mentioned  FDR  and  Andrew  Johnson  precedents,  in  our  view,  are 
more  in  accord  with  the  dictates  of  the  separation  of  powers  principle. 
The  former  allowed  for  resolution  of  the  constitutional  question  In  the 
judicial  forum;  the  latter  effectively  and  not  without  some  inkling  of 
the  likely  consequences,  allowed  his  impeachment  trial  to  clarify  the 
congressional  intent  behind  the  Federal  Tenure  of  Office  Act. 

The  fact  that  other  Presidents  have  refused  on  the  basis  of  personal 
constitutional  scruple  to  implement  a  law  is  not  determinative  of  the 
constitutionality  of  either  those  or  current  actions.   "That  an  unconsti- 
tutional action  has  been  taken  before  surely  does  not  render  the  same  action 
any  less  unconstitutional  at  a  later  date."  Powell  v.  McCormack,  395 
U.S.  A86,  547  (1969). 

In  the  absence  of  a  fundamental  change  in  the  scheme  of  government  devised 
by  the  Framers  and  barring  any  change  in  directions  clearly  stated  or  implied 
by  the  Supreme  Court,  it  would  appear  that  such  broad  claims  to  power  as  are 
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Implied  by  the  December  17,  1984  0MB  instructions  to  the  Federal  agencies  can- 
not be  sanctioned  "without  reading  Article  II  as  giving  the  President  not 
only  the  power  to  execute  the  laws  but  to  make  [and  unmake]  some."  Douglas, 
J.,  concurring,  Yotmgstown  Co.  v.  Sawyer ,  343  U.S.  at  633. 

Any  doubts  concerning  the  Supreme  Court's  readiness  to  enforce  the 
principle  of  separation  of  powers  when  its  application  proves  necessary 
for  a  decision,  should  have  been  dispelled  by  Buckley  v.  Valeo ,  424  U.S. 
at  120  et  seq.,  and  INS  v.  Chad ha ,  103  S.  Ct.  at  2784  et  seq.  Congressional 
attempts  to  depart  from  the  manner  for  appointing  executive  officers  and  to 
legislate  prescribed  by  Art.  II,  §  2,  cl.  2  and  Art.  I,  §  7,  cl.  2,  respec- 
tively, were  overturned  as  being  Inconsistent  with  the  principle  which 
separates  legislative,  executive  and  judicial  powers.  Although  both  cases 
involved  congressional  overreaching,  the  Court's  earlier  decision  in  Young s- 
town  v.  Sawyer ,  343  U.S.  at  579  et  seq.,  and  recent  remarks  have  served 
notice  on  all  "that  each  Branch  of  government  [has  to]  confine  itself  to 
its  assigned  responsibility  ...  [and  that  any  attempt]  of  the  separate 
Branches  to  exceed  the  outer  limits  of  its  power,  even  to  accomplish 
desirable  objectives,  must  be  resisted."  INS  v.  Chad ha ,  103  S.  Ct.  at  2784. 
The  separation  of  powers  describes  the  division  of  governmental  powers 
into  functional  categories,  legislative,  executive  and  judicial  and  their 
distribution  among  the  three  Branches  of  Government.  Although  the  principle 
admits  of  some  admixture  to  permit  the  government  to  operate  cooperatively, 
Buckley  v.  Valeo,  424  U.S.  at  121,  each  Branch  must  act  within  its  assigned 
sphere.  Accordingly,  "the  legislature  cannot  exercise  either  executive  or 
judicial  power;  the  executive  cannot  exercise  either  legislative  or  judicial 
power;  the  judiciary  cannot  exercise  either  executive  or  legislative  power." 
Springer  v.  Philippine  Islands,  277  U.S.  189,  201-202  (1928). 
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Is  it  part  of  the  executive  power  to  make  the  laws?   Does  either  the 
grant  of  executive  authority  or  the  obligations  imposed  by  the  Take  Care 
Clause  permit  the  President  to  suspend  the  law?   Do  any  of  these  sources 
of  presidential  power  admit  of  authoritative  executive  determinations  as 
to  what  the  Constitution  ultimately  means?   These  questions,  or  so  it 
seems,  virtually  answer  themselves. 

According  to  a  1915  brief  of  the  then  Solicitor  General  of  the  United 
States,  "(tlhe  function  of  making  laws  is  peculiar  to  Congress,  and  the 
Executive  cannot  exercise  that  function  to  any  degree."   Quoted  by  Vinson, 
C.J.,  dissenting,  Youngstown  Co.  v.  Sawyer,  343  U.S.  at  690.   The  Court 
in  that  case  held  that  the  President  may  not  execute  and  exercise  legisla- 
tive authority  belonging  only  to  Congress.  In  the  course  of  its  opinion, 
the  Court  said: 

In  the  framework  of  our  Constitution,  the  President's 
power  to  see  that  the  laws  are  faithfully  executed  refutes 
the  idea  that  he  is  to  be  a  lawmaker.  The  Constitution 
limits  his  functions  in  the  lawmaking  process  to  the  recom- 
mending of  laws  he  thinks  wise  and  the  vetoing  of  laws  he 
thinks  bad.  And  the  Constitution  is  neither  silent  nor 
equivocal  about  who  shall  make  laws  which  it  is  to  execute. 
The  first  section  of  the  first  article  say  that  "All  legis- 
lative Powers  herein  granted  shall  be  vested  in  a  Congress 
of  the  United  States  ...."  343  U.S.  at  587-588. 

A  few  paragraphs  later,  the  Court  observed  that  the  lawmaking  power  was  in 

no  way  subordinated  to  the  executive  power  and  that  the  latter  embraced  no 

element  of  the  former  regardless  of  conditions  or  circumstances. 

...  The  Constitution  does  not  subject  this  lawmaking  power 
of  Congress  to  presidential  ...  supervision  or  control. 


The  Founders  of  this  Nation  entrusted  the  lawmaking  power 
to  Congress  alone  in  both  good  and  bad  times.  343  U.S.  at  588- 
589. 


554 


Similar  expressions  can  be  found  in  the  individual  views  of  other 
Justices  who  considered  President  Trxnnan's  unauthorized  seizure 
of  the  steel  mills  as  effective  lawmaking.  For  Justice  Douglas,  "[t]he 
power  to  recommend  legislation,  granted  to  the  President,  serves  only 
to  emphasize  that  it  is  his  function  to  recommend  and  that  it  is  the 
function  of  the  Congress  to  legislate."  343  U.S.  at  632.  Justice  Jackson 
observed  that  "[t]he  Executive,  except  for  recommendation  and  veto,  has 
no  legislative  power."  343  U.S.  at  579. 

The  power  to  execute  the  law  starts  and  ends  with  the  laws  Congress 
has  enacted.  The  nature  of  the  authority  conferred  by  the  Take  Care  Clause 
was  comprehensively  stated  by  Justice  Holmes.   "The  duty  of  the  President 
to  see  that  the  laws  be  executed  is  a  duty  that  does  not  go  beyond  the 
laws  or  require  him  to  achieve  more  than  Congress  sees  fit  to  leave  within 
his  power."  Myers  v.  United  States,  272  U.S.  52,  177  (1926). 

The  refusal  of  the  President  to  execute  the  law  is  indistinguishable 
from  the  power  to  suspend  the  laws.  That  power,  as  is  true  of  the  power  to 
amend  or  to  revive  an  expired  law,  is  a  legislative  power.  A  grant  of 
inmiunity  from  prosecution  is  a  typical  example  of  suspension  of  the  laws  and 
it  involves  the  enactment  of  a  law.   (Unlike  a  grant  of  immunity  from  pro- 
secution, a  presidential  pardon  does  not  suspend  a  law,  but  exempts  the  in- 
dividual, on  whom  it  is  bestowed,  from  the  punishment  the  law  inflicts  for 
a  crime  he  has  committed.  United  States  v.  Wilson.  7  Pet.  (32  U.S.  )  150, 

160  (1833).) 

The  legislative  nature  of  the  action  taken  by  the  Admlnstration  In  in- 
structing the  Federal  agencies  to  disregard  the  bid  protest  provisions  of 
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"the  law  seems  clear.   In  so  doing  the  President  has  effectively  suspended 
its  operation  across  the  board,  an  action  which  entails  lawmaking.  More- 
over, In  presuming  to  act  in  this  manner  because  of  the  law's  asserted 
unconstituionality,  the  President  arguably  has  violated  the  separation  of 
powers  by  Intruding  into  the  judicial  sphere.   "...  [i]t  Is  emphatically 
the  province  and  duty  of  the  judicial  department  to  say  what  the  law  is." 
United  States  v.  Nixon,  418  U.S.  at  705,  citing  Marbury  v.  Madison,  1 
Cranch  137  (1803). 

As  previously  noted,  "[i]n  the  performances  of  assigned  constitutional 
duties  each  branch  of  the  Government  must  initially  Interpret  the  Constitu- 
tion, and  the  Interpretation  of  its  powers  by  any  branch  Is  due  great  re- 
spect by  the  others."   United  States  v.  Nixon,  418  U.S.  at  706.   However, 

Nothwithstandlng  the  deference  each  branch  must  accord  the  others, 
the  "judicial  Power  of  the  United  States"  vested  in  the  federal 
courts  by  Art.  II,  §  1,  of  the  Constitution  can  be  no  more  shared 
with  the  Executive  Branch  than  the  Chief  Executive,  for  example, 
can  share  with  the  Judiciary  the  veto  power,  or  the  Congress  share 
with  the  Judiciary  the  power  to  override  a  Presidential  veto.  Any 
other  conclusion  would  be  contrary  to  the  basic  concept  of  separa- 
tion of  powers  and  the  checks  and  balances  that  flow  from  the  scheme 
of  a  tripartite  government.   418  U.S.  at  714. 

Lest  the  implications  of  these  remarks  escape  notice,  the  Court  negated 
the  notion  that  "in  any  sense  [Is]  a  President  above  the  law  ..."  United 
States  V.  Nixon ,  418  U.S.  at  715. 

The  courts  have  rejected  the  assertion  that  the  President  has  any  in- 
herent power  to  deny  the  execution  of  laws  imposing  purely  ministerial 
duties,  such  as  halting  congresslonally  authorized  expenditures.  Kendall 
V.  United  States,  12  Pet.  (37  U.S.)  524  (1838).   That  case  involved  an 
order  by  Congress  to  the  Postmaster  General  to  pay  a  claimant  whatever 
amount  an  outside  arbitrator  should  decide  was  the  appropriate  settlement. 
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Presented  with  a  decision  by  the  arbitrator  In  a  case  arising  out  of  a 
claim  for  services  rendered  to  the  United  States  in  carrying  the  mails. 
President  Jackson's  Postmaster  General  ignored  the  congressional  mandate 
and  paid  a  lesser  amount.  The  Supreme  Court  noting  the  ministerial  nature 
of  the  act  involved,  held  that  a  writ  of  mandamus  could  issue  directing 
the  Postmaster  General  to  comply  with  the  congressional  directive.   In 
reaching  this  conclusion,  the  Court  held  that  the  President,  and  thus  those 
under  his  supervision,  did  not  possess  inherent  authority  whether  implied 
by  the  Take  Care  Clause  or  otherwise,  to  deny  funds  that  Congress  had 
ordered  to  be  spent.   "To  contend,  that  the  obligation  imposed  on  the  Presi- 
dent to  see  the  laws  faithfully  executed.  Implies  a  power  to  forbid  their 
execution,  is  a  novel  construction  of  the  Constitution,  and  entirely  inad- 
missible." 37  D.S.  at  611. 

In  line  with  the  Kendall  decision  is  the  series  of  consistent  rulings 
overturning  efforts  by  the  Nixon  Administration  to  prevent  the  spending  of 
appropriated  funds.  Termed  an  Impoundment,  this  effective  substitution 
of  presidential  policy  choices  regarding  spending  for  those  established 
by  congressional  appropriations  was  justified  as  part  and  parcel  of  the 
President's  authority  to  see  to  the  faithful  execution  of  the  law.  The 
courts  denied  that  the  President  had  either  constitutional  or  statutory 
power  to  decline  to  spend  or  obligate  funds.  The  Supreme  Court  ruled  on 
purely  statutory  grounds,  holding  that  no  discretion  existed  under  the 
particular  statute  to  withhold  allotments  of  funds  to  the  states.   See 
Train  v.  City  of  New  York,  420  U.S.  35  (1975);  Train  v.  Campaign  Clean 
Waters ,  420  U.S.  136  (1975).   See  also  State  Highway  Comm.  of  Missouri  v. 
Volpe,  479  F.  2d  1099  (8th  Clr.  1973);  Commonwealth  of  Pennsylvania  v. 
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Lynn,  501  F.  2d  8A8  (D.C.  Clr.  1974).   Local  2677.  American  Fed,  of  Gov. 
Bnp.  V.  Phillips,  358  F.  Supp.  60  (D.D.C.  1973).   Expressly  or  Impliedly, 
the  courts  in  these  cases  rejected  the  claim  of  "Inherent  constitutional 
power  In  the  Executive  to  decline  to  spend  In  the  face  of  a  clear  statu- 
tory Intent  and  directive  to  do  so."   National  Council  of  Community  Mental 
Health  Centers,  Inc.  v.  Weinberger ,  361  F.  Supp.  897,  901  (D.D.C.  1973). 
It  follows  that  If  Congress  can  by  eliminating  discretion  prevent  admlnl- . 
stratlve  refusals  to  Implement  or  carry  statutes  Into  effect,  executive 
claims  to  the  contrary  cannot  be  constitutionally  based.   To  view  the 
matter  otherwise  Is  to  suggest  that  Congress  can  amend  the  Constitution 
by  statute. 

A  noted  constitutional  scholar  of  the  twenties  and  thirties  analyzed 
whether  the  President  has  the  right  to  refuse  to  execute  a  law  because  he 
regards  it  as  being  unconstitutional.   In  clear  and  unmistakeable  language, 
Professor  Wllloughly  described  an  executive  refusal  on  these  grounds 
as  "arrogating  to  himself  controlling  legislative  functions,  and  [leaving 
laws]  ...  but  an  advisory,  recommendatory  character,  depending  for  power 
upon  the  good-will  of  the  President."   His  remarks  in  this  regard  follow: 

Whether  the  President  has  the  right  to  refuse  to  execute  a 
law,  passed  during  the  term  of  a  predecessor,  or  over  his  veto, 
because  he  deems  it  unconstitutional,  is  an  entirely  different 
question  from  that  just  considered.   Here  the  President  has  to 
deal  not  with  a  measure  in  the  process  of  enactment,  as  is  the 
case  when  the  veto  is  exercised,  but  with  a  bill  that  has  passed 
through  all  the  constitutional  forms  of  enactment,  and  has  become 
a  law,  and  it  would  seem  that  he  has  no  option  but  to  enforce  the 
measure.   The  President  has  not  been  given  the  power  to  defeat 
the  will  of  the  people  or  the  legislature  as  embodied  in  law. 
The  reasons  for  maintaining  a  contrary  opinion,  as  usually  stated, 
are  these:   The  Constitution  of  the  United  States  is  the  supreme 
law  of  the  President  as  well  as  of  the  private  citizen.   It  is  his 
duty  to  "take  care  that  the  laws  be  faithfully  executed,"  but  he 
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Is  also  sworn  to  "preserve,  protect  and  defend  the  Constitution," 
and  this  he  must  do  upon  his  own  interpretation  of  the  Constitution, 
and  not  upon  that  of  others.   The  Constitution  is  but  a  law  of  high 
degree,  and  is,  therefore,  one  of  the  very  laws  that  he  must  take 
care  are  faithfully  executed.   Says  one  writer:   "If  the  President 
must  execute  all  laws,  he  must  execute  an  ex  post  facto  law  or 
any  other  law  flying  in  the  teeth  of  the  constitution;  a  partisan 
statute  passed  over  his  veto  can  rob  him  of  the  right  to  be  com- 
mander-in-chief, to  nominate  or  remove  from  office,  or  of  any 
other  right  expressly  conferred  upon  him,  and  it  is  at  once  evi- 
dent that  in  these  cases  Congress  would  be  quite  as  plainly  taking 
away  from  the  President  the  power  which  the  constitution  has  expressly 
given.  A  two-thirds  majority  could  alter  at  will  many  important 
provisions  of  the  constitution,  and  the  members  could  only  be  called 
to  account  at  a  reelection.  That  instrument  in  these  cases  would 
not  be  self-supporting,  and  would  furnish  none  of  those  checks  of 
which  we  have  all  heard  so  much.  But  if  the  contrary  view  is  true, 
the  check  system  comes  into  perfect  play;  for  then  the  President's 
right  to  refuse  his  assistance  to  an  unconstitutional  law  will  check 
Congress,  while  the  risk  of  impeachment  will  check  the  President." 

The  errors  In  this  argument  are  sufficiently  plain.   In  the 
first  place,  the  President  does  not  stand  upon  the  same  footing 
as  regards  the  Constitution,  as  does  the  private  citizen.  The 
President  is  an  agent  selected  by  the  people,  for  the  express 
purpose  of  seeing  that  the  laws  of  the  land  are  executed.   If, 
upon  his  own  judgment,  he  refuse  to  execute  a  law  and  thus 
nullifies  it,  he  is  arrogating  to  himself  controlling  legisla- 
tive functions,  and  laws  have  but  an  advisory,  recommendatory 
character,  depending  for  power  upon  the  good-will  of  the  Presi- 
dent. That  there  is  danger  that  Congress  may  by  a  chance  majority, 
or  through  the  influence  of  sudden  great  passion,  legislate  un- 
wisely or  unconstitutionally,  was  foreseen  by  those  who  framed  our 
form  of  government,  and  the  provision  was  drawn  that  the  President 
might  at  his  discretion  use  a  veto,  but  this  was  the  entire  extent 
to  which  he  was  allowed  to  go  in  the  exercise  of  a  check  upon  the 
legislation.  It  was  expressly  provided  that  if,  after  his  veto, 
twD-thirds  of  the  legislature  should  again  demand  that  the  measure 
become  a  law,  it  should  thus  be,  notwithstanding  the  objection  of 
the  Chief  Executive.  Surely  there  is  here  left  no  further  consti- 
tutional right  on  the  part  of  the  President  to  hinder  the  operation 
of  a  law. 

It  is  the  duty  or  privilege  of  a  private  citizen  to  refuse 
obedience  to  a  law,  if,  upon  careful  consideration  and  investiga- 
tion, he  considers  it  to  be  unconstitutional,  but  he  does  so  at  his 
own  risk,  and  if  he  is  wrong  he  must  abide  by  the  legal  consequences. 
Then,  too,  only  his  particular  Interest  is  directly  Involved.   If, 
however,  it  be  said  that  the  President  also  refuses  his  obedience 
at  his  own  risk,  namely,  the  danger  of  Impeachment  and  possible 
subsequent  civil  or  ciminal  prosecution,  the  reply  is  that,  in  the 
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first  place,  a  refusal  on  his  part  to  execute  the  law  nullifies  it 
in  all  its  applications  for  all  people;  and  in  the  second  place, 
that  impeachment  is  not  a  check.   As  an  instrument  for  checking 
unconstitutional  action  on  the  part  of  the  President,  impeachment 
has  been  found  too  cumbersome.   If,  in  the  case  of  the  extreme 
opposition  and  contest  between  both  Houses  of  Congress  and  President 
Johnson,  an  impeachment  was  not  successful,  it  must  be  admitted  that 
as  a  means  of  future  restraint  upon  the  Chief  Executive  it  will  not 
be  greatly  feared. 

That  the  President  and  all  other  officers  of  the  government 
have  not  the  right  to  refuse  obedience  to  a  judgment  of  the  Supreme 
Court,  because  he  or  they  believe  such  judgment  to  be  based  upon  an 
Incorrect  interpretation  of  the  Constitution,  scarcely  needs  argument. 
This  case  is  stronger  than  the  former  one  by  the  additional  support 
of  the  judiciary.   To  refuse  now  to  execute  the  command  of  the  court 
is  to  assume  the  judicial  power  of  a  court  of  appeals  as  well  as 
legislative  functions.  ^ 


i\ci<- 


Raymond  J.  C^ada 
Senior  Specialist  In 
American  Public  Law 
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6.  February  5,  1985. — Letter  from  Honorable  Peter  W.  Rodino»  Jr.,  Chairman  of 
the  House  Committee  on  the  Judiciary,  to  Chairman  Jack  Brooks  expressing  that 
committee's  concern  over  the  determination  of  the  Department  of  Justice 
that  Federal  agencies  not  execute  the  bid  protest  provisions  of  the  Competition 
in  Contracting  Act  and  enclosing  copies  of  letters  to  the  Attorney  General 
and  the  Speaker  of  the  House. 

?H.^.  i|ou£(e  of  Eepre£(entatibe£( 
Committee  on  tfje  3fubiciarp 

OTaafjington,  3BC  20515  ^Cat- 

^inttp-nintl)  ConfftUB  '  V  t^  ^ 

February  5,  1985  '  ^B  -■      ^ 

Honorable  Jack  Brooks 

Chairman 

Committee  on  Government  Operations 

Washington,  D.C.  20515 

Dear  Jack: 

As  you  are  aware,  on  November  21,  1984,  the  Attorney  General  notified  the 
Congress  that  the  Department  of  Justice  had  decided  to  refrain  from  defending 
certain  bid  protest  provisions  of  the  Competition  in  Contracting  Act  of  1984, 
which  originated  in  the  Government  Operations  Committee  and  which  was  enacted 
as  part  of  the  Deficit  Reduction  Act  of  1984,  Public  Law  No.  98-369.  The  basis 
of  this  decision  was  that  the  Attorney  General  had  determined  that  these  provi- 
sions are  unconstitutional.  This  notice  also  stated  that  the  Department  had 
determined  that  federal  agencies  should  not  execute  these  same  bid  protest 
provisions. 

I  am  deeply  concerned  about  the  Department's  determination  that  agencies  should 
not  comply  with  a  statute,  even  though  there  has  been  no  judicial  determination 
regarding  its  constitutionality.  Consequently,  I  have  written  the  Attorney 
General  to  inform  him  that  the  Judiciary  Committee  intends  to  carefully  examine 
the  Department  position  during  authorization  hearings  this  year.  We  also 
intend  to  use  these  hearings  to  examine  the  practice  of  the  Department  in 
refraining  from  defending  certain  statutes  and  the  frequency  with  which  it  does 
so. 

Enclosed  for  your  information  is  a  copy  of  my  letter  to  the  Attorney  General  on 
this  matter.  Also  enclosed  is  a  copy  of  my  letter  to  the  Speaker  of  the  House, 
requesting  that  the  Judiciary  Committee  be  informed  of  all  future  notices  from 
the  Attorney  General  regarding  the  Department's  refusal  to  defend  or  refusal  to 
comply  with  any  statute.  This  will  allow  the  Committee  to  carry  out  its 
responsibilities  in  overseeing  the  Department  of  Justice. 

I  look  forward  to  working  with  you  on  this  important  issue. 

Sincerely, 


Enclosures 
PWR/jpc 


PETER  W.  R9DIN0,  JR. 
Chai  rman 
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Wi»^,  J|ou£Je  of  Eepre£{entatibe£f 

Committee  on  tl)e  Jubiciarp 

3Ba2t)ington,  BC  20515 
^inttp-nintl)  Conareas 

January  31 ,  1985 


The  Speaker  of  the  House 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Speaker: 

I  recently  learned  of  the  November  17,  1984,  letter  from  the  Attorney  General 
to  the  House  of  Representatives  stating  that  the  Department  of  Justice  will 
refrain  from  defending  and  will  direct  the  Executive  Branch  to  refuse  to 
execute  certain  bid  protest  provisions  of  the  Competition  in  Contracting  Act 
of  1984,  which  was  enacted  as  part  of  the  Deficit  Reduction  Act  of  1984, 
Public  Law  No.  98-369,  98  Stat.  494  (1984). 

The  .letter  from  the  Attorney  General  raises  important  constitutional  issues 
of  separation  of  powers  for  the  Committee,  and  the  entire  Congress,  to 
consider.  For  your  information,  I  am  enclosing  a  copy  of  my  letter  to  the 
Attorney  General  regarding  this  matter. 

It  is  the  responsibility  of  the  Judiciary  Committee,  through  its  oversight  and 
authorization  process,  to  examine  and  evaluate  the  operations  of  the  Department 
of  Justice,  and  to  ensure  that  the  Department  is  faithfully  executing  the  law. 
The  Committee  intends  to  explore  the  issues  raised  by  the  Attorney  General's 
letter  during  its  authorization  hearings  this  year  and  to  continue  to  monitor 
this  situation  in  the  future.  Thus,  it  is  important  that  the  Committee  be 
apprised  of  any  future  cases  in  which  the  Attorney  General  notifies  the  House 
that  the  Department  will  not  defend  a  statute,  or  that  the  Department  will 
direct  agencies  to  refuse  to  execute  a  statute. 

Therefore,  I  hereby  request  that  in  the  future  you  forward  to  this  Committee 
a  copy  of  any  such  notifications  by  the  Attorney  General  to  the  House.  This 
will  allow  the  Committee  to  carry  out  its  responsibilities  in  overseeing  the 
Department  of  Justice. 

Sipferely 


Enclosure 
PWR/jpc 


PETER  W.  RODINO,  JRt/l/V-— 
Chairman  ^''^ 
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Wi.B>.  ^on^t  of  Eepre^eutatibe£{ 

Committee  on  tfjc  H^ubiciarp 

Jaasljington,  B£  20515 
^inttp-ninrt)  Congrtss 

January  31 ,  1985 


Honorable  William  French  Smith 
Attorney  General 
Department  of  Justice 
Washington,  D.C.  20530 

Dear  Mr.  Attorney  General : 

On  November  21,  1984,  you  submitted  a  notification  to  the  Speaker  of  the 
House  pursuant  to  Section  203(a)  of  Public  Law  No.  98-411,  98  Stat.  1545,  by 
continuing  the  authorities  contained  in  Section  21  of  Public  Law  No.  96-132, 
93  Stat.  1049-50. 

This  notification  stated  that  the  Department  of  Justice  will  refrain  from 
defending  certain  bid  protest  provisions  of  the  Competition  in  Contracting 
Act  of  1984  (enacted  as  part  of  the  Deficit  Reduction  Act  of  1984,  Public  Law 
No.  98-369)  in  any  court,  administrative  or  other  proceeding  in  which  execution 
of  the  provision  is  sought.  This  decision  was  based  on  the  Department's 
conclusion  that  these  bid  protest  provisions  are  unconstitutional. 

Your  notification  further  stated  that  the  Department  has  determined  that 
federal  agencies  should  not  execute  these  bid  protest  provisions  of  the 
Competition  in  Contracting  Act  of  1984  (CICA).  Pursuant  to  this  determination 
by  the  Department,  on  December  17,  1984,  the  Office  of  Management  and  Budget 
issued  Bulletin  No.  85-8,  which  informed  all  Executive  Branch  agencies  and 
departments  that  they  should  not  comply  with  the  bid  protest  provisions  of 
the  CICA. 

I  am  deeply  concerned  about  the  position  the  Department  has  taken  in  directing 
agencies  to  ignore  certain  provisions  of  the  CICA  on  the  grounds  that  these 
provisions  are  unconstitutional. 
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To  quote  the  Memorandum  for  the  Attorney  General,  which  was  attached  to  your 
letter  to  the  Speaker: 

The  division  of  delegated  powers  was  designed  "to  assure,  as 
nearly  as  possible  that  each  Branch  of  Government  would  confine 
itself  to  its  assigned  responsibility."  INS.  v.  Chadha,  103  S.  Ct . 
at  2784.  This  division  obliges  the  branches  both  to  confine  them- 
selves to  their  constitutionally  prescribed  roles  and  not  to  inter- 
fere with  exercise  by  the  other  branches  of  their  constitutional 
duties.  Thus,  the  doctrine  of  separation  of  powers  "may  be  violated 
in  two  ways.  One  branch  may  interfere  impermissibly  with  the 
other's  performance  of  its  constitutionally  assigned  function. 
Alternatively  the  doctrine  may  be  violated  when  one  branch  assumes  a 
function  that  more  properly  is  entrusted  to  another."  Jd^.  at  2790 
(Powell,  J.  concurring)  (citations  omitted). 

The  doctrine  of  separation  of  powers  applies  to  the  Executive  Branch  no  less 
than  the  Legislative  Branch.  Youngstown  Sheet  and  Tube  v.  Sawyer,  343  U.S. 
579,  587-588  (1952).  Under  this  doctrine,  only  the  courts  have  the  authority 
to  finally  interpret  the  Constitution.  United  States  v.  Nixon,  aiR  U.S.  683, 
704  (1974). 

It  is  clearly  a  Department  function  to  make  an  initial  interpretation  of  the 
terms  and  application  of  a  statute.  It  is  quite  another  matter  for  the 
Department,  on  behalf  of  the  President,  to  direct  agencies  to  refuse  to  comply 
with  that  statute.  "To  contend,  that  the  obligation  imposed  on  the  president 
to  see  the  laws  faithfully  executed,  implies  a  power  to  forbid  their  execution, 
is  a  novel  construction  of  the  constitution,  and  entirely  inadmissible.". 
Kendall  v.  the  United  States,  12  P.L.  (37  U.S.)  524,  613  (1838). 

In  this  particular  instance,  the  responsibility  of  the  Executive  Branch  to 
comply  with  the  CICA  pending  a  judicial  determination  of  constitutionality  is 
thrown  into  stronger  light  because  of  the  President's  own  actions.  Here  the 
President  stated  that  certain  provisions  of  the  CICA  were  unconstitutional  at 
the  very  time  that  he  signed  the  act  in  which  they  were  contained  (Statement 
on  Signing  H.R.  4170  Into  Law,  July  18,  1984).  While  it  would  have  been  wholly 
appropriate  for  the  President  to  veto  the  act  on  the  grounds  that  portions  of 
it  v/ere  unconstitutional  (in  fact,  it  could  be  argued  that  it  was  his  constitu- 
tional duty  to  veto  such  an  act),  it  is  an  entirely  different  matter  for  the 
President  J:o  determine  a  bill  is  unconstitutional,  sign  that  bill  into  law, 
and  then  refuse  to  comply  with  that  law's  provisions  on  the  ground  that  it  is 
unconstitutional  . 

A  unilateral  Executive  Branch  decision  to  rule  a  statute  unconstitutional  and 
to  refuse-to  comply  with  it  on  the  basis  of  that  ruling  is  a  usurpation  of  a 
judicial  power  and  a  failure  by  the  President  to  properly  exercise  his  own 
constitutional  duty  to  "take  care  that  the  Laws  be  faithfully  executed."  U.S. 
Constitution,  Article  II,  Section  3.  Until  a  judicial  determination  on  the 
constitutionality  of  a  statute,  it  is  the  responsibility  of  government  officials, 
no  less  than  average  citizens,  to  comply  with  that  statute. 
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Your  notification  of  November  21,  1984,  states  that  one  of  the  purposes  of 
Executive  Branch  refusal  to  comply  with  the  CICA  is  to  assure  expeditious 
determination  of  its  constitutionality  by  the  courts.  You  assert  that  "it 
is  doubtful  that  anyone  would  have  standing  to  raise  these  constitutional 
issues  if  the  Executive  Branch  fully  executed  the  subject  provisions.".  It 
is  true  that  judicial  consideration  of  important  constitutional  issues  can  be 
delayed  because  of  difficulty  in  bringing  such  issues  quickly  before  the 
courts  (as  was  the  case  with  legislative  veto  for  a  number  of  years). 
However,  an  aggrieved  bidder  would  have  standing  to  challenge  the  constitu- 
tionality of  the  CICA  if  a  stay  were  imposed  due  to  the  filing  of  a  protest 
(See  Scanwell  Laboratories.  Inc.  v.  Shaffer,  424  F.  2d  859  (1970)).  Also, 
any  contract  bidders  could  seek  a  determination  of  constitutionality  of  the 
CICA  under  the  Declaratory  Judgment  Act,  28  U.S.C.  2201  and  2202.  In  either 
situation,  the  Department  of  Justice  could  intervene  to  raise  the  issue  of 
the  CICA's  constitutionality. 

It  is  the  responsibility  of  this  Committee,  through  its  oversight  and 
authorization  process,  to  examine  and  evaluate  the  operations  of  the  Department 
of  Justice,  and  to  assure  that  the  Department  is  faithfully  executing  the 
law.  As  discussed  above,  your  letter  to  the  Speaker  regarding  your  position 
on  the  CICA,  and  the  directions  you  have  issued  to  the  Executive  Branch 
regarding  its  implementation,  raise  serious  issues  for  the  Committee  to 
examine  as  it  prepares  for  authorization  hearings  this  spring. 

Therefore,  I  hereby  request  that  you  provide  a  full  report  to  the  Committee 
by  February  15,  1985,  on  the  legal  precedent  and  authority  for  the  Department 
of  Justice  to  direct  agencies  to  refrain  from  complying  with  a  statute  and  a 
list  of  all  statutes  regarding  which  the  Department  has  issued  such  directions. 

I  am  also  concerned  about  the  Department's  refusal  to  defend  certain  statutes. 
The  provision  pursuant  to  which  the  Department  notifies  Congress  of  such  a 
refusal  was  in  no  way  intended  to  ratify  that  practice.  (See  Debates  on 
Amendments  by  Mr.  Levitas,  Congressional  Record,  September  28,  1978,  p.  32423 
et.  seq.,  and  Congressional  Record,  October  16,  1979,  p.  28475  et.  seq.)  The 
Committee  also  intends  to  address  this  issue  in  the  authorization  hearings. 

Therefore,  I  further  request  that  by  February  15,  1985,  you  submit  a  separate 
report  on  the  legal  precedent  and  authority  for  the  Department  of  Justice  to 
refrain  from  defending  the  validity  of  a  statute.  This  report  should  include: 

1)  a  full  list  of  those  statutes  which  the  Department  has  refused  to  defend; 

2)  the  precise  grounds  for  the  refusal  regarding  each  statute;  3)  the  date  on 
which  each,  case  regarding  any  such  statute  was  filed;  4)  the  date  on  which 
Congress  was  notified  of  each  case;  and  5)  each  case,  if  any,  of  which  the 
Congress  was  not  notified. 

Sincerely, 

PETER  W.  RODINO,  JR. 
Chairman 

PWR/jpc 
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January  19,  1985. — Letter  from  Deputy  Director  Joseph  R.  Wright,  Jr., 
Office  of  Management  and  Budget,  to  Chairman  Brooks. 


EXECU-TIVE"  OFFTCS:  OF  THE  PRESIDENT 
OFFICE  OF  MANAGEMENT  AND  BUDGET 

,      WASHINGTON,  D.C     SBSOS 

./ _,;  V"  •  ;v.-. ..  ::;  JStnuarr  19r   1985  RECEIV         ") 

-:    '■' \\/-:vy^:}-::X^J-^'^-'^  JAN  2 4  1985- 

Honorable  Jacic  Brooks-    •     ■  HOUSc  COMMITTEI  ON 

Chairmatt  •  -•.•'..     \.V.--.-.  GOVERNMENT  0P£P>AT10NS 

Comrnlttee  on  Government  Operations 
ir»S-  House  of  Representatives 
Wasiiington,.  D.C«  20515- 

Dear  Jacicr 

I  am  writing  in  response  to  your  letter  to  the  Director  of 
January  8^  1985  concerning  0MB 's  issucince-  of  a  Bulletin 
implementing  the  opinion  of  the  Department  of  Justice  t:hat 
certain  provisions  of  the  Competition  in  Contracting  Act  of  1984 
were  unconstitutional. 

On  July  18,  1984 ^.  the  President,  in  signing  the  Competition  in 
Contracting  Act^  issued  a  statement  questioning  the 
constitutionsLlity  of  several  provisions  of  the  Act  which 
ostensibly  authorized  the  Comptroller  General  to  bind  Executive 
Branch  agencies  concerning  certain  aspects  of  the  bid  protest 
process.  The-  President  requested  that  the  Attorney  General 
advise  Executive  agencies  how.  to  comply  with  the  Act  in  a  manner 
consistent  with,  the  Constitution. 

On.  October  IT,  1984^  the  Department  responded  to  the  President's 
request  by  issuing  an  opinion  which  concluded  that  several 
provisions  of  the  Act  were  unconstitutional.   The  Department 
concluded  that  the  Comptroller  Generail,  as  a.  Legislative  Branch 
official^  could  not  exercise  these-  Executive  Branch  authorities, 
consistent  with  the  Constitutionr  as  recently  interpreted  by  the 
Supreme  Court-  The  Department  therefore  concluded  that  these 
three  sections  must,  be  stricken  from  the  Act. 

Section  2Q3(a)  of  Pub,  I..  No.  98-411,  98  Stat.  1545,  by 
continuing  the  authorities  contained  in  Section  21  of  Pub.  L.  No. 
9€-132v  93  Stat.  1049-,  requires  that  the  Attorney  General 
transmit  a  report  to  each  House  of  Congress  in  any  case  in.  which 
he  determines  that  the  Department  of  Justice  "will  contest,  or 
will  refrain,  from  defending,  any  provision  of , law  enacted  by 
Congress"'  in  any  administrative  or  judicial  proceeding,  because 
of  the  Department's  conclusion  that  the  provision  is  not 
constitutional.  On.  November  21,  1984 r  the  Attorney  General  duly 
notified  the  Speaker  of  the  House  and  the  President  of  the  Senate 
pursuant  to  the  provision  that  the  Department  would  noc  defend 
these  provisions  in  any  proceeding"  in  which  their  enforcement  was 
sought.  The  Attorney  General  also  stated  that  his  position  would 
facilitate  prompt  judicial  considerarion  of  the  constitutional 
issues.  Indeed')  the  Attorney  General  noted  that  this  approach 
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migtit  be  the  only  manner:  in  whicii  the  judicial  Branch  could 
resolve  these  questions,  because  other  persons  would  not  have 
standing-  to  raise  these  constitutional  issues  if  the  Executive 
Branch  fully  executed  those  provisions ► 

The  opinions-  of  the.  Attorney  General  interpreting  the  lav  are,  of 
courser  binding-  upoa  all  Executive  Branch  agencies,  including _ 
OMB~  Pursuant  to  various-  statutes  and  Executive  Orders,  0MB  is 
charged;  with  supervising:  and  coordinating  the  activities  of  the 
Executive  agencies,-  in  order  to  provide  for  the  effective 
Implementation  and.  management  of.  its  programs.  At  the  request  of 
the-  Department  of  Justice,-  anii  in  order  to  provide  for 
coordination  of-  the  activities  of  Federal  agencies  in  this 
■dispute  and  facilitate  a  prompt  judiciail  resolution  of  the 
constitutional  question,  on  December  17,  1984,  the  Director 
issued  Bulletin.  No.  85-8  to  the  Heads  of  Executive  Departments 
and.  Agencies--.  That  Bulletin  informed  the  agencies  of  the 
Department  of  Justice's  legal  opinion  "and  reminded  them  of  their 
obligation  to  conduct  their  contracting  authority  in  conformance 
with  the . Department' s  legal  advice.  The  Bulletin,  also 
established  reporting  requirements,  so  that,  the  Department  of 
Justice  would  be  notified  of  the  initiation  of  any  litigation 
challenging  the  Department's  interpretation  of  the  Act. 

The  issuance  of  the  Bulletin,  was  accordingly  in  keeping  with 
0MB 's  responsibility  to  follow  the  legal  advice  of  the  Attorney 
General-  We  fully  share  the  Attorney  General's  position  that  a 
determination  not  to  defend  provisions  of  law  enacted  by  Congress 
is  always  a  most  sensitive  determination,  to  be  made  with  full 
realization  of  the  separation  of  power  implications  of  such 
decisions,  and  in  stric-t  conformance  with  the  reporting 
provisions  established  by  Congress  for  handling  such 
extraordinary  matters.  We  also  share  the  Attorney  General's 
views  that  a  prompt  judicial  determination  of  the 
constitutionality  of  these  provisions  is  highly  desirable  and 
that  the  position  taken  by  the  Attor-ney  General  is  the  most 
appropriate  means  of  ensuring  judicial  resolution  of  the 
constitutional  issues  in  a  timely  fashion. 

Sincerely, 


567 


January  15,  1985. --Federal   Acquisition  Circular  84-6  to  all  Federal 
departments  and  agencies  containing  revisions  to  the  Federal  Acquisition 
Regulation. 


'^r"^\]r\       General  Office  of 

r—ik^      )k/\    Services  Acquisition 


Administration    Policy  Washington,  DC   20405 


January  15,  1985 
ALL  FEDERAL  DEPARTMENTS  AND  AGENCIES  ? 

SUBJECT:   FAS  BULLETIN  NO.  1  —  FAC  84-6,  Publicizing  Proposed  Regulations; 

Proprietary  Data  Restrictions;  Protest  Provisions  of  the  Competition 
In  Contracting  Act  of  1984 

On  January  10,  1985,  the  Department  of  Defense,  the  General  Services 
Administration,  and  the  National  Aeronautics  and  Space  Administration  approved 
Federal  Acquisition  Circular  (FAC)  84-6  containing  various  revisions  to  the 
Federal  Acquisition  Regulation. 

The  Defense  Acquisition  Regulatory  Council  and  the  Civilian  Agency  Acquisition 
Council  have  determined  that  an  urgent  need  exists  to  dlstrllxite  the  approved 
FAR  revisions  as  expeditiously  as  possible.  The  Councils  are,  therefore, 
distributing  the  attached  temporary  revisions  on  an  advance  basis.  The  extent 
of  further  distribution  of  these  materials  is  within  the  individual  discretion 
of  each  addressee.  Replacement  pages  for  the  loose-leaf  edition  of  the  FAS  vlll 
be  distributed  In  the  near  future. 

The  revisions  distributed  by  this  FAR  Bulletin  are  effective  upon  receipt 
unless  a  later  date  is  specified  for  a  particular  item. 


DAS  COUNCIL  CAA  C0UI«IL 

JAMES  T.  BRAMNAN  WILLIAM  ?.  FERGUSON 

Director  Chairman 

Defense  Acquisition  Civilian  Agency 

Regulatory  Council  Acquisition  Council 

Enclosure 
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FEDERAL  ACQUISITION  CIRCULAR 


January    10,    1985 


Number  84-6 


Federal  Acquisition  Circular  (FAC)  84-6  is  Issued  under  the  authority  of 
the  Secretary  of  Defense,  the  Administrator  of  General  Services,  and  the 
Administrator  for  the  National  Aeronautics  and  Space  Administration. 

The  material  contained  in  FAC  84-6  is  effective  according  to  the  following: 

-  The  revisions  to  the  Federal  Acquisition  Regulation  (FAR)  described 
In  Item  1,  Publicizing  Proposed  Regulations,  are  effective  November  29,  >984. 

-  The  revision  to  the  FAR  described  in  Item  II,  Validation  of 
Proprietary  Data  Restrictions,  is  effective  for  solicitations  issued  by 
civilian  agencies  other  than  NASA  on  or  after  December  29,  1984. 

-  The  revisions  to  the  FAR  described  In  Item  III,  Protest  Provisions 
of  the  Competition  in  Contracting  Act  of  1984,  are  effective  for  protests 
filed  on  or  after  January  15,  1985. 

-  The  revision  to  the  FAR  described  in  Item  IV,  Editorial,  is  effective 
January  15,  1985. 
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ITEM  I  PUBLICIZIIC  PROPOSED  REGULATIONS 

The  Small  Business  and  Federal  Procurement  Competition  Enhancement  Act  of  1984 

(Public  Law  98-577)  requires  that  certain  acquisition  regulations  receive  public 

Comment.   The  changes  to  FAR  Part  1  conform  the  regulation  to  these 

publicizing  provisions.   Under  this  new  coverage,  agencies  will  be  required 

to  publicize  acquisition  regulations  that  have  a  significant  effect 

beyond  the  Internal  operating  procedures  of  the  agency  or  have  a  significant 

cost  or  administrative  impact  on  contractors  cr  offerors.   Such  coverage 

may  not  take  effect  until  30  days  after  a  notice  (see  1.501-2(b))  inviting 

public  comment  is  placed  in  the  Federal  Register  unless  the  issuing 

officer  waives  the  advance  comment  requirement  after  determining  that  urgent 

and  compelling  circumstances  make  such  action  Impracticable.   This  item 

does  not  address  any  of  the  provisions  of  the  Act  except  for  publicizing  of 

proposed  regulations.   With  the  exception  of  Item  II  of  this  FAC,  other 

provisions  of  the  Act  will  be  implemented  in  separate  FAC's. 

Replacement  pages,  when  distributed,  will  correspond  with  the  attached  pages  3-7. 


ITEM  II  VALIDATION  OF  PROPRIETARY  DATA  RESTRICTIONS 

Section  203  of  Public  Law  98-577  amended  the  Federal  Property  and  Administrative 
Services  Act  of  1949  by  adding  coverage  on  validation  of  restrictions  asserted 
by  a  contractor  or  subcontractor  on  the  right  of  the  Government  to  use 
technical  data.   FAR  27.401  is  amended  to  require  civilian  agencies  other  than 
NASA  to  Implement  Section  203  of  Public  Law  98-577  pending  the  publication  of 
detailed  coverage  on  this  subject  in  a  later  FAC. 

Replacement  page,  when  distributed,  will  correspond  with  the  attached  page  11. 


ITEM   III   PROTEST  PROVISIONS  OF  THE  COMPETITION  IN  CONTRACTING  ACT  OF  1984 

The  Competition  in  Contracting  Act  of  1984  provides  revised  procedures 
for  filing  protests  with  the  General  Accounting  Office  (GAC)  and  new 
procedures  for  filing  Automatic  Data  Processing  protests  to  the  General 
Services  Board  of  Contract  Appeals  (GSBCA) .   These  protest  procedures 
apply  to  protests  filed  on  or  after  January  15,  1985. 

FAR  Parts  12,  14,  33,  and  52  contain  new  protest  coverage. 

Under  the  new  coverage,  agencies  will  be  required  to  Impleirent  procedures  for 
processing  protests  that  are  filed  with  the  GAG  and  with  the  GSBCA.   The 
protest  coverage  of  the  FAR  is  removed  from  Subpart  14.407-8  and  the  revised 
coverage  is  placed  in  Subpart  33.1.   The  Disputes  and  Appeals  coverage  of 
Part  33  is  renumbered  as  Subpart  33.2. 
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This  Item  only  addresses  CICA's  protest  provisions.  Other  CICA  coverage 
is  contained  in  FAC  84-5. 

Replacement  pages,  when  distributed,  will  correspond  with  the  attached 
pages  1,  2,  8-10,  12-18,  and  20-22. 

ITEM  IV   EDITORIAL 

The  reference  in  FAR  Part  39  is  corrected  to  read  "Chapter  201  of  Title  41  of 
the  Code  of  Federal  Regulations". 

Replacement  page,  when  distributed,  will  correspond  with  the  attached 
page  19. 
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NINETY-NINTH  CONGRESS 

(TongrcsB  of  the  "Enitd  States 

flousE  of  HcprtscntatitiEs 

COMMITTEE  ON  GOVERNMENT  OPERATIONS 

2157  Rayburn  House  Office  Building 

Washington.  D.C.  205 1 5 

January  8,  1985 

The  Honorable  David  A.  Stockman 

Director 

Office  of  Management  and  Budget 

Washington,  D.C.  20503 

Dear  Dave: 

I  am  deeply  disturbed  by  the  issuance  of  your  December  17,  1984,  directive 
regarding  agency  implementation  of  the  Competition  in  Contracting  Act  of  1984. 
Based  on  an  opinion  by  the  Attorney  General  that  certain  provisions  of  the  law 
pertaining  to  bid  protests  are  unconstitutional,  you  have  directed,  among  other 
things,  that: 

"o  Agencies  shall  take  no  action,  including  the  issuance  of  regulations, 
based  upon  the  invalid  provisions. 

"o  With  respect  to  the  'stay'  provision,  agencies  shall  proceed  with 
the  procurement  process  as  though  no  such  provision  were  contained 
In  the  Act." 


"o  With  respect  to  the  damages  provision  of  the  Act,  agencies  shall 

not  comply  with  declarations  of  awards  of  costs,  including  attorneys' 
fees  or  bid  preparation  costs,  made  by  the  Comptroller  General." 

In  my  opinion,  your  action  in  this  matter  is  both  inappropriate  and  illegal. 
The  Competition  in  Contracting  Act  was  duly  enacted  by  Congress  and  signed  in^to  law 
by  the  President  in  accordance  with  Constitutional  requirements.  It  is  the  law  of 
the  land.  Absent  a  judicial  determination  as  to  the  unconstitutionality  of  the  pro- 
visions in  question,  you  are  duty  bound  to  uphold  the  law.  Furthermore,  you  have  no 
legal  basis  to  direct  other  Federal  officials  to  violate  the  law.  Surely  you  must 
recognize  that  only  anarchy  can  prevail  when  the  discretion  to  obey  the  law  of  the 
land  is  left  to  the  individual,  whether  a  private  citizen  or  a  Federal  official. 

I  consider  this  to  be  a  most  serious  matter,  and  question  whether  the  President 
personally  approved  the  directive  and  under  what  authority  it  was  issued.  In  view  of 
these  concerns,  I  request  that  you  provide  a  response  to  this  letter  within  two 
weeks  so  that  the  Committee  can  decide  what  additional  actions  must  be  taken.  Your 
expeditious  handling  of  this  request  would  be  appreciated. 


Sincerely 
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The  New  Bid  Protest  Statute: 
Is  It  Constitutionally  Suspect? 

by  Paul  C.  Besozzi 
Member  of  the  Virginia  and  D.C.  Bars 


I.  INTRODUCTION 

Last  summer  President  Reagan  signed  a  major  tax  bill 
which  also  included  the  Competition  in  Contracting 
Act— a  set  of  substantial  revisions  to  the  federal  pro- 
curement laws.  Title  VII,  Division  B,  The  Deficit 
Reduction  Act  of  1984,  Pub.  L.  No.  98-369,  98  Stat. 
494  (July  18,  1984).  One  of  these  changes  gave  the 
General  Accounting  Office  (GAO)  a  specific  statutory 
underpinning  for  its  long-time  role  in  fielding  protests 
against  government  contract  bids  and  awards.  Id.  at 
Subtitle  D. 

But  in  affixing  his  name  to  the  legislation  the  Presi- 
dent filed  a  protest  of  his  own  variety  by  "vigorously 
object[ingl  to  certain  provisions  that  would  unconsti- 
tutionally attempt  to  delegate  to  the  Comptroller  Gen- 
eral of  the  United  States,  an  officer  of  Congress,  the 
power  to  perform  duties  and  responsibilities  that  in 
our  constitutional  system  may  be  performed  only  by 
officials  of  the  Executive  branch."  Statement  by  the 
President,  Office  of  the  Press  Secretary,  The  White 
House,  July  18,  1984.  The  targets  of  the  President's 
statement  and  the  soundness  of  the  unconstitutional 
arguments  employed  to  support  it  are  the  focus  of  this 
article. 


n.  THE  BID  PROTEST  STATUTE: 

THE  GENERAL  FRAMEWORK  AND 

UNPALATABLE  TERMS 

By  its  own  account  the  GAO  has  been  in  the  business 
of  acting  on  Executive  Branch  contract  protests  for 
some  sixty  years.  See  Letter  from  Acting  Comptroller 
General  Milton  Socolar  to  Congressman  Jack  Brooks 
(D.-Tex.),  chairman.  Committee  on  Government 
Operations,  (B-208159),  May  8,  1984,  at  2  (herein- 
after "Socolar  Letter").  Currently,  such  protests  are 
handled  in  accordance  with  a  framework  set  out  in  the 
Code  of  Federal  Regulations.  4  C.F.R.  Part  21  (1984). 
But  having  fashioned  a  legislative  scheme  designed  to 
promote  competition  in  government  contracting,  the 
Congress  also  wanted  a  "strong  enforcement  mecha- 
nism ...  to  ensure  .  .  .  that  vendors  wrongly  exclud- 
ed from  competing  for  government  contracts  receive 
equitable  relief."  H.  Rep.  No.  861,  98th  Cong.,  2d 
Sess.  1435  (1984).  With  this  goal  in  mind,  the  legisla- 
tors approved  a  new  law,  which  applies  to  protests  filed 
on  or  after  January  15,  1985,  that  "codifies  and 
strengthens  the  bid  protest  function  currently  in  opera- 
tion" at  the  GAO.  Id. 

A.  The  GcDsral  Fnunework 

The  new  statutory  provisions  embody  many  features 
similar  to  those  found  in  the  existing  regulatory 
mechanism.  Thus,  the  process  is  triggered  when  an 
interested  party  (i.e.,  a  directly  affected  actual  or  pro- 
spective bidder)  contends  that  a  solicitation,  proposed 
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award,  or  contract  award  does  not  comply  with  pro- 
curement law  or  regulations  and  files  a  written  protest 
to  that  effect  with  the  GAO.  Upon  receipt  of  the  pro- 
test the  Comptroller  General  must  quickly  notify  the 
executive  agency  involved;  that  agency  in  turn  reports 
to  the  GAO.  Then  the  Comptroller  General  has  a 
period  of  time  to  decide  whether  the  protest  has  merit. 
If  he  concludes  that  it  does,  he  must  recommend  cor- 
rective action  (e.g.,  resolicit,  recompete,  or  terminate 
the  contract)  to  the  agency.  A  frivolous  or  prima  facie 
invalid  protest  may  be  dismissed  at  any  time  in  the 
process.  See  31  U.S.C.  3552-3554. 

The  new  law  also  establishes  a  series  of  explicit  time 
deadlines  for  each  major  stage  of  the  protest  process. 
For  example,  the  agency  involved  must  generally  report 
to  the  GAO  within  twenty-five  working  days  after  it  is 
notified  of  the  protest.  31  U.S.C.  3553(bK2KA).  Except 
in  rare  cases,  the  Comptroller  General  must  issue  a 
decision  on  the  protest  within  ninety  working  days  after 
it  is  submitted  to  him.  31  U.S.C.  3554(aKl). 


B.  The  Unpalatable  Terms 

Although  his  salvo  was  broadly  worded,  the  President 
was  not  criticizing  the  generic  concept  of  a  role  for  the 
GAO  in  the  bid  protest  process.  Rather,  the  Adminis- 


Bid  Protest  Program 
Materials  Available 

Even  if  you  couldn't  be  in  San  Antonio,  you  can 
still  benefit  from  the  materials  presented  at  the 
Section's  fall  program.  Divided  into  three  parts. 
Bid  Protest:  The  New  Law-Competition  in  Con- 
tracting Act— Its  Implementation  and  Impact 
analyzes  the  context,  Impiemestation,  and  im- 
pact of  this  important  new  law. 

"The  Competition  in  Contracting  Act"  section 
provides  the  text  of  the  act,  its  legislative  history, 
as  well  as  commentary  by  David  S.  Cohen.  "Im- 
plementation of  the  New  Bid  Protest  Law"  details 
the  administrative,  legislative,  and  executive  con- 
cerns for  implemtiitation  of  die  new  law.  And 
fiiully,  "The  Impact  of  the  New  Law"  addresses 
the  goremment's  and  contractor's  perspectives 
on  its  impact  on  the  contracting  environment. 

Certain  to  be  a  valuable  addition  to  your  law 
library,  the  Bid  Protest— Competition  in  Con- 
tracting Act  program  papers  are  available  for  $40 
(plus  S2  for  handliqg).  Make  your  check  payable  to 
the  American  Bar  Asodation  and  mall  to:  Order 
Fulfillment  539,  American  Bar  Association,  750 
N.  Lake  Shore  Dr.,  Chicago,  IL  60611. 
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tration  found  particularly  unpalatable  those  portions 
of  the  new  law  which  (1)  provide  for  an  automatic  stay 
of  the  award  or  (in  certain  instances)  performance  of  a 
government  contract  pending  the  Comptroller  Gener- 
al's resolution  of  a  protest  (31  U.S.C.  3553(c),  (d)) 
and  (2)  give  the  Comptroller  General  discretion  to  de 
dare  that  a  party  is  entitled  to  the  costs  of  its  protest 
including  reasonable  attorneys'  fees.  31  U.S.C 
3554(c).  To  a  lesser  extent,  there  was  objection  to  a  re 
quirement  that  the  contracting  agency's  report  in 
elude  "all  relevant  documents"  with  respect  to  a  pro 
tested  procurement.  31  U.S.C.  3553(b)(2). 

The  stay  of  an  award  goes  into  effect  automatically 
when  the  agency  involved  receives  notice  of  the  pro- 
test; it  remains  in  effect  while  the  protest  is  pending, 
unless  the  head  of  the  responsible  procuring  activity 
makes  a  written  fmding  of  "urgent  and  compelling 
circumstances  which  significantly  affect  interests  of 
the  United  States"  and  so  advises  the  Comptroller 
General.  31  U.S.C.  3553(c)(2).  But  he  can  only  exer- 
cise iiiis  auihority  if  "ihe  award  of  the  contract  is 
otherwise  likely  to  occur  within  30  days."  31  U.S.C. 
3553(c)(3). 

Contract  performance  must  be  immediately  sus- 
pended if  the  agency  receives  the  notice  of  protest  from 
GAO  within  ten  days  after  the  date  of  contract  award; 
performance  must  remain  suspended  until  the  protest 
is  decided.  The  suspension  can  be  lifted  if  the  head  of 
the  procuring  activity  finds  in  writing  that  performance 
of  the  contract  is  "in  the  best  interest  of  the  United 
States"  or  is  dictated  by  "urgent  and  compelling  cir- 
cumstances that  signfican'Jy  affect  interests  of  the 
United  States."  Again,  th(  omptroller  General  must 
also  be  so  notified.  31  \  C.  3553(d)(2).  Finally, 
although  the  new  law  dw  explicit  deadlines,  the 
Comptroller  General  is  some  authority  to  ex- 

pedite the  decision  proi  ■  r,  in  "unique  circum- 
stances," to  grant  additi  >i  ii  time  to  the  reporting 
agency  or  himself.  31  U.S.C.  3553(bK2KB),  3554(aXl), 
(2);  H.  Rep.  No.  861,  supra,  at  1435-36. 

As  for  the  protesting  party's  costs,  the  GAO's  decision 
here  is  not  recommendatory.  The  agency  concerned 
must  make  prompt  payment  "out  of  funds  available  to  or 
for  the  use  of  the . . .  agency  for  the  procurement  of  prop- 
erty and  services."  31  U.S.C.  3554(cX2). 

m.  THE  CONSTITUTIONAL  FOOTING  FOR 
ADMINISTRATION  OBJECTIONS 

The  Administration  supported  its  objections  by  citing 
the  doctrine  of  separation  of  powers,  the  constitutional 
tenet  that  one  branch  of  the  government  shall  not  in- 
vade the  turf  (i.e.,  usurp  the  powers  or  perform  the 
functions)  of  its  coordinate  colleagues. 

In  the  eyes  of  the  Department  of  Justice,  the  GAO  is 
"  'independent  of  the  executive  branch,'  31  U.S.C. 
702(a),  and  the  Comptroller  General  is  properly  consid- 
ered to  be  an  officer  of  the  Legislative  Branch."  Letter 
from  Assistant  Attorney  General  Robert  A.  McConnell 
to  Congressman  Jack  Brooks  (D.-Tex.),  chairman. 
Committee  on  Government  Operations,  April  20, 1984, 
at  1  (hereinafter  "McConnell  Letter").  As  such,  he  could 
not  "exercise  executive  or  judicial  authority  without 
violating  the  doctrine  of  separation  of  powers."  Id.  To 


support  its  thesis,  the  Administration's  legal  counsel 
noted  that  the  performance  of  executive-type  functions 
by  certain  congressionally  appointed  members  of  the 
Federal  Election  Commission  was  vetoed  by  the 
Supreme  Court  in  Buckley  v.  Valeo,  424  U.S.  1  (1976), 
as  an  unconstitutional  marriage  of  appointment  source 
and  assigned  tasks.  To  the  Justice  Department,  the 
power  of  the  Comptroller  General  to  delay  the  award  of 
Executive  Branch  contracts  sounded  suspiciously  unlike 
the  investigative  and  informative  functions  constitution- 
ally permitted  to  legislative  appointees.  See  id.  at  138.  So 
did  the  ability  to  declare  entitlements  to  attorney's  fees  or 
require  submission  of  possibly  privileged  documents. 

Moreover,  Justice  argued,  giving  this  "officer  of  the 
Legislative  Branch  .  .  .  the  power  effectively  to  block 
Executive  action  outside  the  legislative  process"  was 
reminiscent  of  the  one-House  veto  mechanisms 
"clearly  foreclosed"  by  the  Supreme  Court  in  Im- 
migration and  Naturalization  Service  v.  Chadha.  103 
S.  Ct.  2764  (1983).  McConnell  Letter,  supra,  at  3. 
Here  the  culprit  was  the  flexibility  afforded  the  GAO 
within  the  statutory  time  parameters  for  disposing  of 
protests.  That  limited  discretion  was  perceived  as  tan- 
tamount to  permitting  a  congressional  committee  to 
determine  when  an  Executive  Branch  action  could 
proceed. 

These  were  the  primary  arguments  and  authorities 
that  produced  the  President's  lecture  in  constitutional 
law  upon  signing  the  bill.  Upon  closer  examination, 
however,  the  contentions  advanced  appear  to  become 
decidely  less  convincing. 

IV.  THE  EVIDENCE  THAT  THE  SEPARATION 

OF  POWERS  DOCTRINE  HAS  NOT 

BEEN  BREACHED 

It  is  unquestionable  that  the  Comptroller  General  and 
his  agency  perform  many  services — largely  investiga- 
tive and  informative — for  the  Legislative  Branch.  But 
separation  of  powers  does  not  require  "three  airtight 
departments  of  government."  Nixon  v.  Administrator 
of  General  Services,  433  U.S.  425  (1977).  And  a  wide- 
spread perception  of  the  GAO  as  an  "arm  of  Con- 
gress" does  not  answer  the  constitutional  questions 
raised  by  the  President.  The  status  of  the  GAO  in  the 
federal  hierarchy,  the  appointive  process  fcr  the 
Comptroller  General,  the  nature  of  the  functions  he 
performs  in  deciding  bid  protests  and  the  operation  of 
the  new  bid  protest  law  itself  are  far  more  important 
clues — clues  which  largely  point  to  a  conclusion  that 
the  new  bid  protest  statute  should  pass  constitutional 
muster.  See  generally  Letter  from  Section  on  Public 
Contract  Law,  American  Bar  Association,  to  Senator 
Lawton  M.  Chiles  (D.-Fla.),  chairman.  Senate  Sub- 
committee on  Federal  Spending  Practices  and  Open 
Government,  July  22,  1977. 

A.  Tiie  Genenl  Accountliig  Office  b  Not 

NeccMarily  WboDj  Independent  of 

die  ExecDtHe  Brmnch 

One  cannot  read  the  legislative  history  of  the  Budget 
and  Accounting  Act  of  1921  (hereinafter  the  "1921 
Budget  Act")  without  clearly  perceiving  the  congres- 
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sional  desire  for  an  independent  Comptroller  General. 
But  the  prime  concern  may  have  been  to  structure  an 
agency  that  would  "exercise  independence,  in  the 
sense  of  being  fair  and  objective,  in  carrying  out  .  .  . 
[its]  functions."  See  Williamson,  GAO  Goes  To 
Court:  The  Impoundment  Case,  11  GAO  Review  55, 
57  n.  6  (Spring  1976). 

In  fact,  the  Justice  Department's  description  of  the 
GAO  as  an  "instrumentality  independent  of  the  'ex- 
ecutive branch'  "  represents  a  subtle,  but  potentially 
significant,  rewriting  of  the  law.  The  1921  Budget 
Act,  as  amended,  actually  states  that  the  "General 
Accounting  Office  is  an  instrumentality  of  the  United 
States  Government  independent  of  the  executive  de- 
partments." 31  U.S.C.  702(a).  So  under  the  express 
terms  of  the  GAO's  enabling  legislation  Congress  has 
not  given  the  Comptroller  General  total  independence 
from  each  and  every  element  of  the  Executive  Branch. 
Moreover,  the  Comptroller  General  is  required  by  law 
to  respond  directly  to  the  President  when  he  requests 
information  on  the  work  of  the  GAO  or  on  expendi- 
tures and  accounting.  See  31  U.S.C.  719(a),  (f).  Such 
indicia  seem  at  odds  with  depicting  the  GAO  as  a 
"legislative  body"  wholly  independent  of  the  Execu- 
tive Branch,  as  argued  by  the  Department  of  Justice. 
Accord,  H.  Mansreld,  The  Comptroller  General— 
A  Study  in  the  Law  and  Practice  of  Financial  Admin 
iSTRATiON,  84-85  (1939);  see  also  Monograph,  House 
Select  Committee  on  Government  Organization,  75th 
Cong.,  3d  Sess.,  Constitutionality  of  the  General  Ac- 
counting Office  (Comm.  Print  1938)  (hereinafter 
"Monograph"). 

B.  The  Comptroller  General  Is  an  "OfBcer  of 

the  United  State*"  Within  the  Meaning  of 

the  Appointments  Clanse 

The  appointment  process  for  the  Comptroller  General 
is  also  inconsistent  with  a  finding  that  he  is  "an  officer 
of  the  Legislative  Branch."  The  1921  Budget  Act,  as 
amended,  specifically  states  that  "[t]he  Comptroller 
General  and  Deputy  Comptroller  General  are  ap- 
pointed by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate."  31  U.S.C.  703(aKl).  Certain 
members  of  Congress  now  play  a  role  in  suggesting 
candidates  to  the  President,  but  the  choice  of  the 
nominee  remains  totally  that  of  the  Chief  Executive. 
In  fact,  the  Supreme  Court  in  Buckley  v.  Valeo 
specifically  distinguished  the  Comptroller  General 
from  appointments  such  as  the  Federal  Election  Com- 
mission variety  (i.e.,  legislative  officers)  found 
violative  of  the  separation  of  powers  doctrine: 

Appellee  ...  has  relied  for  analogous  support  on  the  ex- 
istence of  the  Comptroller  General,  who  as  a  "legislative 
officer"  has  significant  duties  under  the  1971  [Federal 
Election  Campaign]  Act  .  .  .  But  irrespective  of  Congress ' 
designation  .  .  .  the  Comptroller  General  is  appointed  by 
the  President  in  conformity  with  the  Appointments 
Clause.  424  U.S.  at  128,  n.  165  (emphasis  added). 

Nor  do  the  permissive  statutory  limits  placed  on  the 
removal  of  the  Comptroller  General  necessarily  render 
him  "an  officer  of  the  Legislative  Branch. "5eeBucWev 
V.  Valeo.  supra,  424  U.S.  at  135.  The  Comptroller  Gen- 


eral "may  be  removed  at  any  time"  by  "impeachment" 
or  by  "joint  resolution  of  Congress,  after  notice  and  an 
opportunity  for  hearing  only  for"  ceriain  enumerated 
reasons.  31  U.S.C.  703(e).  First,  it  would  seem  that  a 
purely  legislative  officer  could  be  removed  by  Congress 
without  relying  on  a  law  or  impeachment.  A  joint  reso- 
lution of  the  Congress  requires  the  President's  signa- 
ture to  be  effective,  absent  passage  over  his  veto.  And 
under  the  Constitution  impeachment  applies  to  "The 
President,  Vice  President  and  all  Civil  Officers  of  the 
United  States.  .  .  ."  Article  II,  Section  4.  Legislators 
themselves  appear  to  have  been  specifically  excluded 
from  the  "Civil  Officer"  category.  See  3A  Hinds' 
Precedents  of  the  House  of  Representatives  of  the 
United  States  (Washington,  D.C.  1907)  2294-2318  ef 
seq.;  accord.  17  Op.  Att'y  Gen.  419,  420  (1882).  It 
would  appear  reasonable  to  contend  that  legislative  of- 
ficers should  be  similarly  exempt. 

Moreover,  on  its  face  at  least,  the  1921  Budget  Act, 
as  amended,  does  not  expressly  make  these  congres- 
sional procedures  the  exclusive  means  of  removing  the 
Comptroller  General.  See  Mansreld,  supra,  at  85  n. 
19.  Even  those  Supreme  Court  decisions  which  permit 
the  Congress  to  limit  the  President's  power  to  remove 
certain  officers  of  the  United  States  (i.e.,  those  like  the 
Comptroller  General  that  do  not  perform  exclusively 
executive  functions)  were  addressing  an  "illimitable" 
power  of  removal  in  the  President;  at  a  minimum  they 
obliquely  recognized  the  residual  authority  of  the  Chief 
Executive  to  remove  such  an  appointee  "for  cause."  5ec 
Weiner  v.  United  States,  357  U.S.  349,  356  (1958); 
Humphrey's  Executor  V.  United  States.  295  U.S.  602, 
629  (1935).  Indeed,  there  are  those  who  maintain  that 
"the  unconstitutionality  of  the  1921  Budget  Act  follows 
from  the  attempt  of  Congress  to  claim  the  removal 
power  [solely)  for  itself,"  including  some  of  the 
members  of  Congress  who  originally  approved  the  1921 
Budget  Act.  Mansreld,  supra,  at  90;  see  id.  at  85,  86; 
see,  e.g.,  61  Cong.  Rec.  990-992(1921)  (remarks  of 
Congressman  Connally);  see  generally  Meyers  v. 
United  States,  272  U.S.  52  (1926)  (the  power  to  remove 
executive  officers  is  incidental  to  the  power  to  appoint). 

In  any  case,  the  process  whereby  the  Comptroller 
General  obtains  and  maintains  his  office  is  far  from 
persuasive  in  establishing  the  Administration's  conten- 
tions. The  functions  performed  by  the  Comptroller 
General  in  deciding  bid  protests  lend  further  weight  to 
the  conclusion  that  in  that  case  at  least  he  acts  in  an  ex- 
ecutive capacity. 


C.  The  Nature  of  the  Functioni  to  Be 

Carried  Ont  by  the  Comptroller  General 

hi  Decidhig  Bid  Protests  Are  Not  Indicative 

of  a  LegishUlTC  OfBcer 

The  courts  have  specifically  recognized  that  the  GAO 
performs  different  functions— some  of  an  investiga- 
tory type  "auxiliary  to  the  basic  functions  of  the  Con- 
gress," others  while  acting  "as  a  member  of  the  Ex- 
ecutive branch  of  the  Government."  See  United  States 
ex  rel.  Brookfield  Construction  Company  v.  Stewart, 
234  F.  Supp.  94,  99  (D.D.C.),  afTd  339  F.2d  753 
(D.C.  Cir.  1964).  So  has  the  Department  of  Justice. 
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See  Hearings  Before  Subcomm.  of  House  Comm.  on 
Government  Operations  on  H.R.  12171,  95th  Cong., 
2d  Sess.,  55-56  (Testimony  of  Deputy  Assistant  Attor- 
ney General  Lawrence  A.  Hammond)  (1978).  The 
Comptroller  General's  involvement  in  bid  protest  pro- 
cedures reflects  the  latter  role  rather  than  the  former 
activity.  See  Brookfleld  Construction  Company, 
supra,  234  F.  Supp.  at  99-100.  This  is  primarily  the 
case  because  his  bid  protest  role  derives  from  his 
statutory  authority  to  settle  public  accounts.  31 
U.S.C.  3526;  see  Wheelabrator  Corporation  v. 
Chafee,  455  F.2d  1306,  1313  (D.C.  Cir.  1971).  In  act- 
ing on  bid  protests,  the  Comptroller  General  is  in  ef- 
fect making  advance  rulings  concerning  the  propriety 
of  certain  payments  or  dispersals  that  might  be  made 
under  the  questioned  solicitations  or  contracts. 

The  history  of  the  comptroller  function  in  the  gov- 
ernment itself  supports  the  executive  status  of  these 
bid  protest  activities.  It  was  the  First  Congress  that 
established  an  office  of  Comptroller  of  the  Treasury  in 
the  Executive  Branch  and  gave  that  office  the  respon- 
sibility of  overseeing  the  accounts  of  the  government. 
This  general  responsibility  was  transferred  to  the  Gen- 
eral Accounting  Office  and,  more  specifically,  to  the 
Comptroller  General  in  1921.  See  F.  Mosher,  A  Tale 
OF  Two  Agencies:  A  Comparative  Analysis  of  the 
General  Accounting  Ofrce  and  the  Ofrce  of  Man- 
agement AND  Budget  17  (1984).  As  "the  chief  ac- 
counting officer  of  the  Government"  the  Comptroller 
General  issues  rulings  reflecting  "approval  or  disap- 
proval of  payments  made  by  Government  depart- 
ments and  other  agencies."  Brookfleld  Construction 
Company,  supra,  234  F.  Supp.  at  99.  As  Judge  Holt- 
zoff  observed,  "this  is  an  executive  function  and  in 
performing  it  the  Comptroller  General  acts  as  a 
member  of  the  Executive  branch  of  the  Government.  " 
Id.  (emphasis  supplied);  see  also  Monograph,  supra, 
at  5-8. 

It  might  be  contended  that  because  the  Comptroller 
General  can  only  recommend  action  on  the  part  of  the 
agencies  and  is  not  an  exclusive  forum  for  relief,  that 
his  bid  protest  functions  (and  status)  are  more  of  an 
"investigative  and  informative  nature"  (i.e.,  of  the 
legislative  variety).  Buckley  v.  Valeo,  supra,  at  137. 
Certainly,  GAO's  role  in  the  bid  protest  process  has 
not  been  taken  lightly;  over  the  years  it  has  become 
"an  integral  part  of  the  procurement  system."  Socolar 
Letter,  supra,  at  2;  see  also  M.  Steinthal  &  Co.  v. 
Seamans,  455  F.2d  1289,  1299  (D.C.  Cir.  1971).  And 
"[a]s  a  practical  matter,  no  disbursing  officer  would 
make  any  .  .  .  payments  in  the  face  of .  .  .  (the  Comp- 
troller General's  contrary]  ruling."  Brookfleld  Con- 
struction Company,  supra,  234  F.  Supp.  at  100.  It  is 
clear  that  the  Congress,  in  enacting  the  new  bid  protest 
law,  "believed  that  strong  enforcement  is  necessary  to 
insure  that  the  mandate  for  competition  is  enforced." 
H.  Rep.  No.  861,  supra,  at  1435.  Thus,  a  prime  con- 
gressional purpose  was  to  buttress  the  executive  role 
already  played  by  GAO  in  the  bid  protest  process.  The 
provision  regarding  attorneys'  fees  is  but  one  example 
of  congressional  expression  of  that  purpose. 

Taken  together,  these  factors  seem  inconsistent 
with  any  portrayal  of  the  Comptroller  General's  status 


in  deciding  bid  protests  as  that  of  an  investigator 
gathering  information  in  the  fashion  of  a  congres- 
sional committee.  Indeed,  the  kinds  of  functions  to  be 
performed  by  the  GAO  under  the  new  bid  protest  law 
(e.g.,  deciding  whether  an  award  or  prospective  award 
complies  with  law  and  regulations,  recommending  ad- 
ministrative or  requiring  certain  other  relief,  in- 
cluding costs  and  attorneys'  fees)  are  of  the  type  that 
the  Supreme  Court  has  observed  may  "be  exercised 
only  by  persons  who  are  'Officers  of  the  United 
States.'  "  See  Buckley  v.  Valeo,  supra,  424  U.S.  at 
140-141. 

D.  The  Comptroller  General'!  Role  In 

Delaying  Award  Is  Not  Comparable  to  a 

LcgUlative  Veto 

Finally,  the  attempt  to  superimpose  the  principles  of 
the  Chadha  decision  on  the  powers  granted  the  Comp- 
troller General  in  the  bid  protest  law  should  not  suc- 
ceed. First,  the  executive  status  of  the  Comptroller 
General  in  deciding  such  protests  renders  the  applica- 
tion of  Chadha  inapposite.  But  even  if  he  were  function- 
ing as  a  legislative  officer  in  making  these  decisions,  it  is 
the  action  of  the  disappointed  bidder — not  the  Comp- 
troller General — that  triggers  any  delay  in  award  or 
suspension  of  contract  performance.  For  such  delay 
can  only  commence  when  the  contracting  agency  re- 
ceives notice  of  a  protest,  not  as  a  result  of  any  specific 
exercise  of  discretionary  authority  given  the  Comp- 
troller General.  And  it  fs  automatically  lifted  by  opera- 
tion of  the  law  when  the  GAO  makes  its  recommenda- 
tion. The  law  gives  the  Comptroller  General  a  specific 
schedule  under  which  the  protest  must  be  processed. 
He  may  depart  from  that  schedule,  but  Congress  made 
it  crystal  clear  that  it  would  regard  any  "extensions  as 
exceptional  ...  to  be  used  in  unique  circumstances 
only."  H.  Rep.  No.  861,  supra,  1436.  So  whatever 
discretion  the  Comptroller  General  does  have  is  ex- 
tremely limited;  there  is  no  authority  to  interminably 
delay  action  so  as  to  create,  in  effect,  a  legislative  veto 
condemned  by  Chadha. 


CONCLUSION 

The  sum  total  of  these  arguments  would  appear  to  give 
the  new  bid  protest  statute  a  constitutionally  acceptable 
report  card.  It  seems  quite  likely,  however,  that  the 
courts  will  have  an  opportunity  to  impose  their  impri- 
matur or  disapproval.  In  the  same  breath  that  he  at- 
tacked the  new  law,  the  President  instructed  the  Attor- 
ney General  to  "inform  all  Executive  Branch  agencies 
as  soon  as  possible  with  respect  to  how  they  may  comply 
with  the  provisions  of  this  bill  in  a  manner  consistent 
with  the  Constitution."  Statement  of  the  President, 
supra .  And  the  Assistant  Attorney  General  in  charge  of 
the  Office  of  Legal  Counsel  has  now  reportedly  recom- 
mended that  federal  procurement  officials  drafting  the 
implementing  regulations  ignore  the  challenged  provi- 
sions. Washington  Post,  October31, 1984,  at  A15,  Col. 
1 .  To  the  extent  that  the  Administration  finally  seeks  to 
hamstring  operation  of  the  law  based  on  its  constitu- 
tional concerns,  a  court  challenge  appears  to  be  almost 
certain.  ■ 
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12.  November  21,  1984. --Letter  from  Attorney  General  William  French  Smith  to 
Speaker  of  the  House  Thomas  P.  O'Neill  containing  decision  that  Federal 
agencies  should  not  execute  certain  bid  protest  provisions  (identical 
letter  sent  to  the  President  of  the  Senate;  see  Appendix  C-15  for  text 
of  October  17,  1984,  memorandum  from  the  Office  of  Legal  Counsel  that 
was  included  as  an  attachment  to  the  Attorney  General's  letter). 


(Dffirp  of  t\\p  Allomry  ©rnpral 
Sia3l]nt5lon,B.  (D.  2053D 

November  21,  1984 


Honorable  Thomas  P.  O'Neill,  Jr. 

Speaker  of  the  House  of  Representatives 

Washington,  D.C.   20515  . 

Dear  Mr.  Speaker: 

Section  203(a)  of  Pub.  L.  No.  98-411,  98  Stat.  1545, 
by  continuing  the  authorities  contained  in  S  21  of  Pub.  L. 
No.  96-132,  93  Stat.  1049-50,  requires  that  the  Attorney 
General  "transmit  a  report  to  each  House  of  the  Congress" 
in  any  case  in  which  the  Attorney  General  "determines  that 
the  Department  of  Justice  will  .contest,  or  will  refrain  from 
defending,  any  provision  of  law  enacted  by  the  Congress  in 
any  proceeding  before  any  court  of  the  United  States,  or  in 
any  administrative  or  other  proceeding,  because  of  the 
position  of  the  Department  of  Justice  that  such  provision 
of  law  15  not  constitutional."   This  letter  is  submitted 
consistent  with  the  notification  requirement  contained  under 
Pub.  L.  No.  98-411. 

Specifically,  this  letter  concerns  the  Department's 
decision  that  federal  agencies  should  not  execute  certain  bid 
protest  provisions  of  the  Competition  in  Contracting  Act  of 
1984  ("CICA"  or  "the  Act"),  which  was  enacted  as  part  of  the 
Deficit  Reduction  Act  of  1984,  Pub.  L.  No.  98-369,  98  Stat. 
494  (1984).   The  first  provision  requires  a  procuring  agency 
to  suspend  or  "stay"  any  procurement  if  a  bid  protest  is 
filed  prior  to  the  award  of  a  contract  or  within  ten  days 
after  the  award.   The  provision  then  purports  to  authorize 
the  Comptroller  General  to  lift  this  "stay"  of  the  procurement 
by  issuing  his  decision  on  the  bid  protest.   See  revised  31 
U.S.C.  5  3553(c)  and  (d).   The  second  provision  purports  to 
authorize  the  Comptroller  General  to  m^ke  binding  awards  of 
attorneys'  fees  and  bid  preparation  costs  to  successful  bid 
protesters.   See  revised  31  U.S.C.  S  3554(c). 

\ 
I 
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The  Department  of  Justice  commented  on  and  objected  to 
the  constitutionality  of  similar  bid  protest  provisions  when 
they  were  under  consideration  by  Congress  as  part  of  H.R. 
5184.   See  Letter  to  Honorable  Jack  Brooks,  Chairman,  House 
Committee  on  Government  Operations,  from  Robert  A.  McConnell, 
Assistant  Attorney  General,  Office  of  Legislative  and  Inter- 
governmental Affairs  (April  20,  1984).   When  these  provisions 
were  subsequently  adopted  by  Congress  as  part  of  the  Deficit 
Reduction  Act,  the  President  noted  in  a  signing  statement  his 
constitutional  objections  to  these  provisions  and  requested 
the  Department  of  Justice  to  inform  Executive  Branch  agencies 
how  they  might  comply  with  the  Act  in  a  manner  consistent 
with  the  Constitution.    See  20  Weekly  Comp.  Pres.  Doc.  1037 
(July  18,  1984).   Subsequently,  the  Office  of  Legal  Counsel 
advised  me  that  these  provisions  were  inconsistent  with  the 
constitutionally  prescribed  separation  of  powers  and  should 
not  be  executed.   See  Memorandum  for  the  Attorney  General,  from 
Larry  L.  Simms,  Acting  Assistant  Attorney  General,  Office  of 
Legal  Counsel,  re:   Implementation  of  the  Bid  Protest  Provisions 
of  the  Competition  in  Contracting  Act  (October  17,  1984).   I 
directed  that  the  Office  of  Legal  Counsel  memorandum  be 
transmitted  to  the  Executive  Branch  agencies  responsible  for 
implementing  the  provisions  of  the  CICA  to  provide  them  with 
the  guidance  requested  by  the  President. 

For  the  reasons  set  forth  below,  I  have  reached  the 
conclusion  that  these  specific  provisions  of  the  CICA  are 
unconstitutional  and  should  not  be  executed.   I  have  accordingly 
determined  that  the  Department  of  Justice  will  refrain  from 
defending  these  specific  provisions  of  the  CICA  in  any  court, 
administrative  or  other  proceeding  in  which  execution  of  the 
provisions  is  sought. 

The  Office  of  Comptroller  General  of  the  United  States 
was  created  by  the  Budget  and  Accounting  Act  of  1921.   See  42 
Stat.  23  (1921).   The  Budget  and  Accounting  Act  expressly  stated 
that  the  Comptroller  General  is  "independent  of  the  executive 
departments  .  .  .  ."   I_d.   Subsequent  legislation  made  it 
clear  that  the  Comptroller  General  is  part  of  the  Legislative 
Branch.   The  Reorganization  Act  of  1945  specified  that,  for 
the  purpose  of  th.it  Act,  the  term  "agency*  meant  any  executive 
department,  commission,  independent  establishment,  or  government 
corporation,  but  did  "not  include  the  Comptroller  General  of 
the  United  States  or  the  General  Accounting  Office,  which  are 
a  part  of  the  legislative  branch  of  the  Government."   59  Stat. 
616  (1945).   The  same  provision  was  included  in  the  Reorgani- 
zation Act  of  1949.   See  63  Stat.  205  (1949).   The  Accounting 
and  Auditing  Act  of  1950  declared  that  the  auditing  for  the 
Government  would  be  conducted  by  the  Comptroller  General  "as 
an  agent  of  the  Congress  .  .  .  ."   64  Stat.  835  (1950). 
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Although  the  Presirtent  nominates  and,  with  the  advice 
and  consent  of  the  Senate,  appoints  the  Comptroller  General, 
the  President  has  no  statutory  right  to  remove  the  Comptroller 
General,  even  for  cause.   See  31  U.S.C.  $  703  (1982).   The 
Comptroller  General  is  appointed  for  a  fifteen-year  term,  but 
he  may  be  removed  either  by  impeachment  or  by  a  joint  resolution 
)f  Congress,  after  notice  and  an  opportunity  for  hearing,  for 


"(i)  permanent  disability;  (ii)  inefficiency:  (iii)  neglect 
of  duty;  ( iv )  malfeasance;  or  (v)  a  felony  or  conduct  involvi 
moral  turpitude."   31  U.S.C.  S  703(e)(1).   Given  the  breadth 
of  the  grounds  of  removal,  particularly  the  terms  "inefficiency 
and  "neglect  of  duty,"  Congress  enjoys  a  relatively  unlimited 
power  over  the  tenure  in  office  of  the  Comptroller  General.  U 

Congress  expected  this  broad  power  of  removal  to  give  it 
the  right  effectively  to  control  the  Comptroller  General.   The 
chief  House  manager  of  the  Budget  and  Accounting  Act  stated 
with  respect  to  the  new  position  of  Comptroller  General: 

This  officer  is  to  be  the  arm  of  Congress. 
When  he  fails  to  do  that  woric  in  a  strong 
and  efficient  way,  in  a  way  that  Congress 
would  have  the  law  executed.  Congress  has 
its  remedy,  and  it  can  reach  out  and  say 
if  the  man  is  not  doing  his  duty,  if  he 
is  inefficient  or  guilty  of  any  of  these 
other  things,  he  can  be  removed. 

61  Cong.  Rec.  1080  (1921)  (remarks  of  Rep.  Good). 

Thus,  the  Comptroller  General  is  unquestionably  part 
of  the  Legislative  Branch  and  is  directly  accountable  to 
Congress.   As  part  of  the  congressional  establishment,  the 
Comptroller  General  may  constitutionally  perform  only  those 
functions  that  Congress  may  constitutionally  delegate  to  its 
constitutent  parts  or  agents,  such  as  its  own  Committees. 


1/   The  Supreme  Court  has  recognized  that  the  power  to  remove 
In  official  is  necessarily  linked  to  the  power  to  supervise 
and  control  the  actions  of  that  official.   See  Humphrey  s 
Executor  v.  United  States,  295  U.S.  602,  627  (1935). 
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The  Supreme  Court  has  most  recently  and  thoroughly 
considered  the  scope  of  Congress's  authority  to  act  through 
its  agents  in  INS  v.  Chadha,  103  S.  Ct ,  2764  (1983).   In 
Chadha ,  the  Court  declared  unconstitutional  a  one-house 
legislative  veto  provision.   In  so  doing,  the  Court  under- 
scored the  constitutional  requirement  that,  in  order  for 
Congress  to  bind  or  affect  the  legal  rights  of  government 
officials  or  private  persons  outside  the  Legislative  Branch, 
it  must  act  by  legislation  presented  to  the  President  for 
his  signature  or  veto: 

The  decision  to  provide  the  President 
with  a  limited  and  qualified  power  to 
nullify  proposed  legislation  by  veto 
was  based  on  the  profound  conviction  of 
the  Framers  that  the  powers  conferred 
on  Congress  were  the  powers  to  be  most 
carefully  circumscribed.   It  is  beyond 
doubt  that  lawmaking  was  a  power  to  be 
shared  by  both  Houses  and  the  President. 

103  S.  Ct.  at  2782.   When  Congress  takes  action  that  has  "the 
purpose  and  effect  of  altering  the  legal  rights,  duties  and 
relations  of  pefcsons  .  .  .  outside  the  legislative  branch, "  it 
must  act  by  passing  a  law  and  submitting  it  to  the  President 
in  accordance  with  the  Presentment  Clauses  and  the  constitu- 
tionally prescribed  separation  of  powers.   Id^.  at  2784  (emphasis 
added).   The  Court  emphasized  that  "when  the  Framers  intended 
■to  authorize  either  House  of  Congress  to  act  alone  and  outside 
of  its  prescribed  bicameral  legislative  role,  they  narrowly 
and  precisely  defined  the  procedure  for  such  action."   Id.  at 
2786.  2/ 


"!_/     As  the  Court  noted,  there  are  only  four  provisions  in  the 
Constitution  by  Which  one  House  may  act  alone  with  the  unreview- 
able force  of  law   not  subject  to  the  President's  veto:   the 
power  of  the  House  of  Representatives  to  initiate  impeachment, 
the  power  of  the  Senate  to  try  individuals  who  have  been 
impeached  by  the  House;  the  power  of  the  Senate  to  approve  or 
disapprove  presidential  appointments;  and  the  power  of  the 
Senate  to  ratify  treaties  negotiated  by  the  President.   See 
103  S,  Ct.  at  2786. 


/I'^-BRi;  rv  _  Qc; 
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Finally,  with  respect  to  Congress's  power  over  the  Legisla- 
tive Branch,  the  Court  concluded: 

One  might  also  include  another  "exception" 
to  the  rule  that  Congress ion2i^l  action  having 
the  force  of  law  be  subject  td^  the  bicameral 
requirement  and  the  Presentment  Clauses. 
Each  House  ftas  the  power  to  act  alone  in 
determining  specified  internal  matters. 
Art.  I,  S  7,  els.  2,  3,  and  S  5,  cl.  2. 
However,  this  "exception"  only  empowers 
Congress  to  bind  itself  and  is  noteworthy 
only  insofar  as  it  further  indicates  the 
Framers'  intent  that  Congress  not  act  in  any 
legally  binding  manner  outside  a  closely 
circumscribed  legislative  arena,  except  in 
specific  and  enumerated  instances. 

Id.  at  2786  n.20  (emphasis  added). 

We  believe  that  if  a  court  were  to  apply  the  separation 
of  powers  principles  discussed  above  to  establish  the  constitu- 
tional role  of  the  Comptroller  Gerieral,  it  would  limit  the 
Comptroller  General  to  those  duties  that  could  constitutionally 
be  performed  by  a  congressional' committee.   Thus,  under  the 
above  principles,  the  Comptroller  General  may  not  act  in  an - 
executive  capacity,  and  he  may  not  take  actions  that  bind 
individuals  and  institutions  outside  the  Legislative  Branch. 
He  may  advise  and  assist  Congress  in  reviewing  the  performance 
of  the  Executive  Branch  in  order  to  determine  if  legislative 
action  is  desirable  or  necessary.   He  may  not,  however, 
substitute  himself  for  either  the  executive  or  the  judiciary 
in  determining  the  rights  of  others  or  executing  the  laws  of 
the  United  States.   Our  analysis  of  the  bid  protest  provisions 
of  the  CICA  is  based  upon  these  conclusions. 

Under  the  stay  provision  of  the  CICA,  a  procuring  agency 
is  required  to  suspend  a  procurement  upon  the  filing  of  a  bid 
protest  until  the  Comptroller  General  issues  his  decision  on 
the  protest.   Thus,  the  Comptroller  General  is  given  the 
power  to  determine  when  the  stay  will  be  lifted  by  the  issuance 
of  his  decision  on  a  bid  protest.   As  a  practical  matter,  the 
Comptroller  General  could  effectively  suspend  any  procurement 
indefinitely  simply  by  delaying  for  an  indefinite  period  his 
decision  on  a  bid  protest. 
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From  A  constitutional  perspective,  we  find  nothing  improper 
in  the  requirement  for  a  stay,  in  and  of  itself.   Congress  fre- 
quently requires  Executive  Branch  agencies  to  notify  Congress  of 
certain  actions  and  wait  a  specified  period  before  implementing 
those  actions.   These  so-called  "report  and  wait"  requirements 
were  specifically  recognized  by  the  Supreme  Court  in  Chadha 
as  a  constitutionally  acceptable  alternative  to  the  legislative 
veto.   See  103  S.  Ct.  at  2783. 

The  problem  in  this  instance  arises  from  the  power  granted 
to  the  Comptroller  General  to  lift  the  stay.   The  CICA  gives  the 
Comptroller  General,  an  agent  of  Congress,  the  power  to  dictate 
when  a  procurement  may  proceed.   This  authority  amounts,  in 
Chadha 's  words,  to  a  power  that  has  the  "effect  of  altering 
the  legal  rights,  duties  and  relations  of  persons  .  .  .  outside 
the  legislative  branch."   See  103  S.  Ct .  at  2784.   As  a 
constitutional  matter,  there  is  very  little  difference  between 
this  power  and  the  power  of  a  legislative  veto. 

A  difficult  problem  is  presented  in  this  instance,  however, 
by  the  question  of  the  extent  to  which  the  unconstitutional  pro- 
vision is  severable  from  the  remainder  of  the  CICA.   In  Chadha, 
the  Court  ruled  that  an  unconstitutional  provision  is  generally 
presumed  to  be  severable.   The  Court  outlined  several  guidelines 
with  respect  to  evaluating  this  issue  in  a  specific  instance. 
First,  the  Court  stated: 

Only  recently  this  Court  reaffirmed  that 
the  invalid  portions  of  a  statute  are  to 
be  severed  "'[ujnless  it  is  evident  that 
the  Legislature  would  not  have  enacted  those 
provisions  which  are  within  its  power,  inde- 
pendently of  that  which  is  not'"  Buckley  v. 
Valeo,  424  U.S.  1,  108  .  .  .   (1976),  quoting 
Champlin  Refining  Co.  v.  Corporation  Comm'n, 
286  U.S.  210,  234  .  .  .   (1932). 

INS  V.  Chadha,  103  S.  Ct.  at  2774.   Thus,  unless  there  are 
clear  indications  that  Congress  would  have  intended  additional 
parts  of  a  statuti'  to  fall  because  of  the  invalidity  of  a 
single  provision,  the  invalid  provision  will  be  severed. 
Second,  the  Court  stated  that  a  severability  clause  is  strong 
evidence  that  Congress  did  not  intend  that  the  entire  statute 
or  any  other  part  of  it  would  fall  simply  because  another 
provision  was  unconstitutional.   103  S.  Ct .  at  2775.   Finally, 
the  Court  stated  that  "[al  provision  is  further  presumed  severable 
if  what  remains  after  severance  is  'fully  operative  as  a  law.' 
Champlin  Refining  Co.  v.  Corporation  Comm'n,  supra ,  286  U.S.  at 
234."   103  S.  Ct.  at  2775.   The  severability  issue  must  be 
analyzed  in  light  of  these  principles. 
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The  only  aspect  of  the  stay  provision  that  is  directly 
unconstitutional  is  the  provision  authorizing  the  Comptroller 
General  to  lift  the  stay  by  issuing  his  decision  or  finding 
that  a  particular  protest  is  frivolous.   If  this  provision 
alone  were  severed,  the  stay  would  re;<\ain  in  effect  indefinitely 
because  there  would  be  no  remaining  statutory  basis  for  termi- 
nating the  stay.   Although  the  statute,  could  technically 
operate  this  way,  as  a  practical  matter  this  alternative  would 
seem  quite  draconian  because  it  would  permit  any  bid  protester 
effectively  to  cancel  a  procurement  simply  by  filing  a  protest. 
It  is  clear  that  Congress  did  not  intend  such  a  result  when 
it  adopted  the  CICA.   See  H.R.  Rep.  No.  861,  98th  Cong.,  2d 
Sess.  1436-37  (1984). 

Alternatively,  the  stay  provisions  could  be  interpreted  to 
require  a  mandatory  stay  for  a  set  period  of  time  in  order  to 
give  the  Comptroller  General  an  opportunity  to  reach  a  decision 
on  the  bid  protest.   This  period  of  time  might  be  set  at  90 
working  days,  which  is  the  period  of  time  established  by  the 
CICA  as  the  standard  time  within  which  the  Comptroller  General 
should  issue  his  decision  on  a  bid  protest. 

We  do  not  believe,  however,  that  such  a  reworking  of  the 
statute  would  be  consistent  with'  Congress ' s  intent.   First, 
such  a  construction  would  involve  essentially  a  redrafting  of 
the  stay  provision  rather  than  simple  severance  of  the  offending 
sections.   Second,  and  more  important,  it  would  mean  that  any 
time  a  bid  protest  were  filed,  a  procurement  would  automatically 
be  delayed  for  90  working  days.   Thus,  any  interested  party 
who  might  be  able  to  file  a  protest,  however  ill-founded, 
could  prevent  a  procurement  for  a  not  insubstantial  period  of 
t  ime . 

We  do  not  believe  that  Congress  intended  the  bid  protest 
process  to  be  subject  to  such  potential  manipulation.   In 
fact.  Congress  expressly  included  the  provision  granting  the 
Comptroller  General  the  power  to  dismiss  frivolous  protests 
precisely  in  order  to  avoid  this  potential  abuse.   The 
conference  report  stated: 

The  conference  substitute  provides  that 
the  Comptroller  General  may  dismiss  at  any 
point  in  the  process  a  filing  determined  to 
be  frivolous  or  to  lack  a  solid  basis  for 
protest.   This  provision  reflects  the  intent 
of  the  conferees  to  keep  proper  contract 
awards  or  due  performance  of  contracts  from 

(cont'd) 
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(cont'd) 

being  interrupted  by  technicalities  which 
interested  parties  in  bad  faith  might  other- 
wise attempt  to  exploit. 

H.R.  Rep.  No.  861,  98th  Cong.,  2d  Sess.  1436-37  (1984).   Given 
our  conclusion  that  the  provision  permitting  the  Comptroller 
General  to  terminate  the  stay  immediately  in  the  case  of  a 
frivolous  protest  is  unconstitutional,  we  do  not  believe 
that  Congress  would  have  intended  for  all  contracts  to  be 
delayed  for  any  set  period  of  time  simply  upon  the  filing  of 
a  protest,  regardless  of  the  good  faith  of  the  protester  or 
merit  of  the  protest.   Therefore,  because  the  provisions 
permitting  the  Comptroller  General  to  terminate  the  stay  must 
be  severed  from  the  statute,  we  believe  that  the  entire  stay 
provision  must  be  stricken  as  well.  2/ 

The  provision  permitting  the  Comptroller  General  to 
award  costs,  including  attorneys'  fees  and  bid  preparation 
costs,  to  a  prevailing  protester,  and  which  purports  to 
require  federal  agencies  to  pay  such  awards  "promptly,"  31 
U.S.C.  S  3554(c)(2),  suffers  from  a  constitutional  infirmity 
similar  to  the  one  that  afflicts  the  stay  provision.   By 
purporting  to  vest  in  the  Comptroller  General  the  power  to 
award  damages  against  an  Executive  Branch  agency.  Congress 
has  attempted  to  give  its  agent  the  authority  to  alter  "the 
legal  rights,  duties  and  relations  of  persons  ...   outside 
the  legislative  branch."   103  S.  Ct.  at  2784.   That  this 
authority  is  in  the  nature  of  a  judicial  power  makes  it  no 
less  impermissible  for  Congress  to  vest  it  in  one  of  its  own 
agents.   Congress  may  no  more  exercise  judicial  authority 
than  it  may  exercise  executive  authority.   See  INS  v.  Chadha, 
103  S.  Ct.  at  2788  (Powell,  J.,  concurring).   Although  Congress 
may  by  statute  vest  certain  quas i- judicial  authority  in 
agencies  independent  of  Executive  Branch  control,  see  Humphrey ' s 
Executor  v.  United  States,  295  U.S.  602  (1935),  Congress  may 
not  vest  such  authority  in  itself  or  one  of  its  arms,  in 
clear  violation  of  the  constitutionally  prescribed  separation 
of  powers. 


3/   We  have  no  doubt  that,  under  the  severability  principles  set 
forth  above,  the  stay  provision  may  be  severed.   The  Act  may 
operate  perfectly  well  without  the  stay  provision,  and  there  is 
no  indication  that  Congress  would  have  wished  the  entire  Act 
to  fall  if  the  stay  provision  were  invalidated. 
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Based  on  the  foregoing  discussion  of  the  law  of  severa- 
bility, we  believe  that  the  damages  provision  is  clearly 
severable  from  the  remainder  of  the  CICA.   The  remainder  of 
the  Act  is  unrelated  to  the  damages  provision  and  may  clearly 
continue  to  operate  fully  as  a  law  without  the  invalid  provi- 
sion.  Moreover,  we  find  no  evidence,  either  in  the  statute 
or  in  its  legislative  history,  to  indicate  that  Congress 
would  not  have  enacted  the  remainder  of  the  CICA  without  the 
damages  provision.   Therefore,  only  the  damages  provision 
need  be  stricken  from  the  statute. 

We  wish  to  emphasize  that  we  do  not  question  the  validity 
of  the  remainder  of  the  CICA,  and,  in  particular,  the  general 
grant  of  authority  to  the  Comptroller  General  to  review  bid 
protests.   Congress  may,  consistent  with  the  Constitution, 
delegate  to  a  legislative  officer  the  power  to  review  certain 
Executive  Branch  actions  and  issue  recommendations  based  upon 
that  review.   Thus,  the  Comptroller  General  may  continue  to 
issue  decisions  with  respect  to  bid  protests.   In  accordance 
with  the  principles  discussed  above,  however,  these  decisions 
must  be  regarded  as  advisory  and  not  binding  upon  the  Executive 
Branch. 

My  position  concerning  the'  execution  of  these  provisions 
is  consistent  with  the  historic  practice  of  the  Department  of 
Justice.   Although  the  Department  will,  in  general,  defend  the 
constitutionality  of  a  statute  that  has  been  challenged  in 
litigation,  there  are  certain  rare  instances  in  which  it  will 
refrain  from  that  defense  or  will  determine  that  the  statute 
should  not  be  enforced.   In  a  letter  to  Senators  Thurmond  and 
Biden,  dated  April  6,  1981,  I  reiterated  this  pre-existing 
pol icy: 

The  Department  appropriately  refuses  to 
defend  an  act  of  Congress  only  in  the 
rare  case  when  the  statute  either 
infringes  on  the  constitutional  power 
of  the  Executive  or  when  prior  prece- 
dent overwhelmingly  indicates  that  the 
statute  is  invalid. 

I  believe  that  the  specific  provisions  of  the  CICA  to 
which  this  Department  has  objected  fall  within  both  of  these 
narrow  categories.   First,  the  unconstitutional  provisions 
tread  upon  Executive  Branch  prerogatives  by  granting  to  the 
Legislative  Branch  power  that  is  inconsistent  with  its  consti- 
tutional mandate.   Second,  I  believe  that  this  conclusion 
with  respect  to  the  constitutionality  of  these  provisions  is 
indisputable  in  light  of  the  Supreme  Court's  decision  in  INS 
V.  Chadha,  462  U.S.  919  (1983). 
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In  addition,  the  Department's  decision  to  advise 
Executive  Branch  agencies  not  to  execute  the  unconstitu- 
tional provisions  will  best  assure  a  rapid  and  definitive 
judicial  resolution  of  these  constitutional  issues.   Any  bid 
protester  who  is  aggrieved  by  an  Executive  agency's  failure 
to  comply  with  these  provisions  may  raise  the  constitutional 
issues  for  judicial  resolution.   On  the  other  hand,  it  is 
doubtful  that  anyone  would  have  standing  to  raise  these 
constitutional  issues  if  the  Executive  Branch  fully  executed 
the  subject  provisions. 


Therefore,  I  believe  that  the  action  I  am  taking  is 
consistent  with  my  responsibility  to  support  and  defend  the 
Constitution  and  at  the  sane  time  will  facilitate  prompt 
judicial  consideration  of  the  constitutional  issues. 


Sincerely 


Williarm  French  Smith 
Attorney  General 
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13. 


November  7,  1984. --GAO  Letter  Report  (B-208159)  regarding  Justice  Department 
memorandum  setting  forth  the  Attorney  General's  advice  on  implementation  of 
bid  protest  provisions  (See  Appendix  C-15  for  texts  of  October  17,  1985, 
letter  and  memorandum  from  the  Office  of  Legal  Counsel  that  was  included 
as  an  attachment  to  the  GAO  report). 


COMPTROLLER  GENERAL  OF  THE  UNITED  STATES 
WASHINGTON  D.C.  20648 


B-208159 


Kovember  7,  1984 


The  Honorable  Jack  Brooks 
Chairman,  Committee  on  Government 

Operations 
House  of  Representatives 

Dear  Mr.  Chairman: 


RECEIVED 

NOV     8 1984 

HOUSE  COMMITTEE  ON 
GOVERNMEMT  OPERATIONS 


On  October  17,  1984,  the  Acting  Assistant  Attorney 
General,  Office  of  Legal  Counsel,  Department  of  Justice, 
distributed  a  memorandum  (a  copy  of  which  is  enclosed)  to 
the  executive  branch  agencies  setting  forth  the  Attorney 
General's  advice  with  respect  to  how  they  should  implement 
the  bid  protest  provisions  contained  in  the  Competition  in 
Contracting  Act  of  1984,  Pub.  L.  No.  98-369,  98  Stat,  494 
(1984).   The  Attorney  General's  memorandum  provides  the 
advice  requested  by  the  President  of  the  United  States  when 
he  signed  the  act  on  July  18,  1984. 


The  Department  advises  the 
the  provision  of  the  act  requiri 
suspend  a  procurement  (with  cert 
the  filing  of  a  bid  protest  with 
until  he  decides  the  protest,  an 
the  Comptroller  General  to  award 
neys'  fee  and  bid  preparation  co 
require  agencies  to  pay  such  awa 
ment  concludes  that  the  remainde 
provisions  are  valid  and  that  th 
continue  to  issue  bid  protest  de 


agencies  to  disregard  both 
ng  a  procuring  agency  to 
ain  stated  exceptions)  upon 

the  Comptroller  General 
d  the  provision  permitting 

costs,  including  attor- 
sts,  to  a  protester  and  to 
rds  promptly.   The  Depart- 
r  of  the  act's  bid  protest 
e  Comptroller  General  may 
cisions. 


We  want  to  assure  you  that  the  General  Accounting 
Office  will  implement  the  bid  protest  provisions  of  the  act 
exactly  as  provided,  starting   January  15,  1985,  when  these 
provisions  become  effective.   Before  these  provisions  were 
enacted,  we  expressed  our  opinion  that  they  were  constitu- 
tionally valid,  and  we  are  not  persuaded  to  the  contrary  by 
the  October  17  memorandum. 
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We  must  point  out  that  implementation  by  the  executive 
branch  agencies  of  the  Department's  advice  will  seriously 
weaken  the  effectiveness  of  the  bid  protest  remedy  provi- 
sions of  the  act.   The  purpose  of  the  suspension  or  stay 
provision  of  the  act  is  to  permit  a  protest  to  be  decided 
while  meaningful  relief  can  still  be  provided.   The  oppor- 
tunity to  provide  meaningful  relief  is  diminished  if  con- 
tract performance  has  not  been  suspended  while  a  protest  is 
being  decided. 

Moreover,  we  are  concerned  that  if  the  agencies  do  not 
suspend  their  procurements,  the  timeliness  of  their  protest 
submissions  may  be  affected.  Many  agencies  have  informally 
indicated  to  us  that  the  25-day  report  submission  require- 
ment of  the  act  may  be  extremely  difficult  for  them  to  meet 
in  many  cases,  even  where  their  procurements  are  suspended. 
When  their  procurements  are  not  suspended,  their  incentive 
to  meet  the  25-day  reporting  requirement  decreases. 

We  will  keep  you  advised  of  the  developments. 

Sincerely  yours, 


Comptroller  General 
of  the  United  States 
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14.  October  29,  1984.— Article  entitled  "Portions  of  CICA  Bid  Protest  Provisions 
Deemed  Unconstitutional  by  Justice  Dep't,"  Federal  .Contracts  Report. 


News 


PORTIONS  OF  CICA  BID  PROTEST  PROVISIONS 
DEEMED  UNCONSTITUTIONAL  BY  JUSTICE  DEP'T 

The  Justice  Department  has  advised  the  executive 
agencies  that  two  of  the  bid  protest  provisions 
contained  in  the  Competition  in  Contracting  Act  are 
unconstitutional  and  should  not  be  implemented,  but 
officials  from  the  General  Accounting  Office,  the 
House  Government  Operations  Committee,  and  the 
Senate  Governmental  Affairs  Committee  charge  that 
Justice  has  overstepped  its  bounds. 

"Justice's  opinion  is  merely  advisory  and  will  have 
no  effect  on  GAO's  bid  protest  regulations,"  declared 
John  Brosnan,  a  senior  attorney  in  GAO's  office  of  the 
general  counsel.  "The  Act  has  been  passed  by  Con- 
gress and  signed  by  the  President  and  must  be  en- 
forced by  the  agencies  unless  and  until  a  court  rules 
otherwise." 

A  House  committee  staff  aide  asserted  that  Jus- 
tice's advice  to  the  agencies  to  ignore  the  law  of  the 
land  "is  itself  an  unconstitutional  act." 

A  Senate  committee  staff  aide  agreed,  adding  that 
litigation  on  the  matter  "is  a  virtual  certainty"  once 
the  bid  protest  provisions  take  effect  next  Jan.  15. 

Cohen  Letter  to  Attorney  General 

Sen.  William  Cohen  (R-Me),  chairman  of  the  Senate 
Governmental  Affairs  oversight  subcommittee  and 
one  of  the  two  principal  architects  of  CICA,  wrote  to 
Attorney  General  William  French  Smith  Oct.  26  ex- 
pressing grave  concern  over  the  Justice  memo.  Cohen 
told  Smith  that,  absent  a  court  ruling.  Justice's  recom- 
mendation to  violate  a  duly  enacted  statute  "raises  the 
most  serious  questions  under  the  doctrine  of  the  sepa- 
ration of  powers." 

Cohen  recalled  that  the  bid  protest  provisions  have 
been  examined  by  the  GAO,  the  Congressional  Re- 
search Service,  and  legal  advisers  to  the  House  and 
the  Senate,  and  that  all  have  concluded  the  provisions 
are  constitutional. 

He  stated  that  such  controversial  and  difficult  con- 
stitutional issues  should  be  decided  after  the  presenta- 
tion of  divergent  views  in  the  courts,  "not  within  the 
confines  of  the  Department  of  Justice." 

President  Reagan,  in  signing  PL  98-369,  the  meas- 
ure containing  CICA,  last  July,  challenged  the  validity 
of  the  bid  protest  provisions  and  instructed  Justice  to 
provide  guidance  to  the  agencies  on  complying  with 
the  Act  in  a  manner  consistent  with  the  Constitution 
(42  FCR  105). 

In  an  Oct.  17  memorandum  to  Allan  Beres,  assistant 
administrator  of  the  General  Services  Administration, 
Justice  maintains  that  the  stay  provision  and  the 
provision  permitting  GAO  to  award  attorneys'  fees 
and  bid  preparation  costs  violate  the  separation  of 
powers  doctrine  of  the  Constitution  because  the  provi- 
sions permit  the  Comptroller  General— whom  Justice 


says  is  an  agent  of  Congress— to  dictate  to  the  execu- 
tive branch  of  government  what  •it  may  and  may  not 
do. 

Citing  the  Supreme  Court's  ruling  in  INS  v.  Chadha 
(39  FCR  1205),  Justice  says  the  stay  provision  and  the 
damages  provision  represent  an  attempt  by  Congress 
to  give  its  agent  the  authority  to  alter  "the  legal 
rights,  duties  and  relations  of  persons. . .  outside  the 
legislative  branch." 

Stay  Provision 

Regarding  the  stay  provision,  Justice  has  no  quarrel 
with  3ie  imposing  of  a  stay.  Rather,  Justice's  concern 
is  the  power  granted  to  the  Comptroller  General  to 
lift  a  stay,  i.e.,  to  dictate  when  a  procurement  may 
proceed. 

Under  the  stay  provision,  a  procuring  agency  is 
required  to  withhold  a  contract  award  after  receiving 
notice  of  a  bid  protest  concerning  the  award,  and  to 
suspend  contract  performance  for  a  contract  awarded 
within  10  days  prior  to  the  filing  of  a  bid  protest.  The 
provision  requires  that  a  stay  remain  in  effect  until 
the  Comptroller  General  issues  a  decision  on  the  pro- 
test. "As  a  practical  matter,"  Justice  observes,  "the 
Comptroller  General  could  effectively  suspend  any 
procurement  indefinitely  simply  by  delaying  for  an 
indefinite  period  his  decision  on  a  bid  protest." 

According  to  Justice,  the  grant  of  authority  to  GAO 
to  lift  a  stay  is  analogous  to  the  one-House  veto  issue 
in  Chadha  in  that  it  "amounts  to  a  grant  of  legislative 
power  to  an  arm  of  Congress." 

Severability  Issue 

Although  Justice  finds  that  there  is  nothing  improp- 
er about  the  requirement  for  imposing  a  stay,  it 
concludes  that  the  entire  stay  provision  must  be 
stricken,  not  just  the  provision  regarding  the  lifting  of 
the  stay. 

Justice  reasons  that  if  the  provision  authorizing  the 
Comptroller  General  to  lift  a  stay  alone  were  elimi- 
nated, the  stay  would  remain  in  effect  indefinitely 
because  there  would  be  no  statutory  basis  for  termi- 
nating it. 

In  Justice's  view.  Congress  did  not  intend  that  a  stay 
be  imposed  indefinitely,  with  no  provision  for  lifting  it 
in  the  event  of  a  frivolous  protest.  Therefore,  Justice 
concludes  that  the  entire  provision  should  be  severed 
from  the  act. 

On  the  broader  question  of  whether  the  stay  provi- 
sion is  severable  from  the  remainder  of  the  statute. 
Justice  maintains  that  it  is.  "The  Act  may  operate 
perfectly  well  without  the  stay  provision,  and  there  is 
no  indication  that  Congress  would  have  wished  the 
entire  Act  to  fall  if  the  stay  provision  were  in- 
validated," Justice  says. 

Attorneys'  Fees 

Regarding  the  provision  permitting  the  Comptroller 
General  to  award  costs,  including  attorneys'  fees  and 
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bid  protest  preparation  costs,  to  a  prevailing  pro- 
tester, Justice  believes  that  it  likewise  is  unconstitu- 
tional because  it  violates  the  separation  of  powers 
doctrine. 

However,  as  with  the  stay  provision,  Justice  con- 
cludes that  the  damages  provision  can  be  severed 
since  the  remainder  of  the  Act  is  "unrelated  to  the 
damages  damages  provision  and  may  clearly  continue 
to  operate  fully  as  a  law  without  the  invalid  provision. 
Moreover,  we  find  no  evidence,  either  in  the  statute  or 
in  its  legislative  history,  to  indicate  that  Congress 
would  not  have  enacted  the  remainder  of  the  CICA 
without  the  damages  provision.  Therefore,  only  the 
damages  provision  need  be  stricken  from  the  statute." 

Justice  notes  that  it  does  not  question  the  validity  of 
the  remainder  of  CICA,  and  in  particular,  the  general 
grant  of  authority  to  the  Comptroller  General  to  re- 
view bid  protests.  "Thus,  the  Comptroller  General 
may  continue  to  issue  decisions  with  respect  to  bid 
protests.  In  accordance  with  the  principles  discussed 
above,  however,  these  decisions  must  be  regarded  as 
advisory  and  not  binding  upon  the  Executive  Branch." 

Justice,  ODD  Views 
A  Justice  Department  official  who  was  involved  in 
drafting  the  memo  told  FCR  that,  under  Executive 
Order  12146  (1979),  Justice  has  the  authority  to  settle 
legal  disputes  within  the  executive  branch.  The  offi- 
cial said  that  Justice's  opinion  is  thus  binding  on  the 
agencies  unless  and  until  it  is  overturned  in  court. 

FAR  Regulations 

As  for  the  FAR  regulations  implementing  the  com- 
petition act,  a  staff  member  on  the  Civilian  Agency 
Acquisition  Council  said  that  the  CAAC  and  the  DAR 
Council  have  decided  to  issue  a  separate  Federal 
Acquisition  Circular  covering  the  bid  protest  provi- 
sions, and  that  the  circular  "will  follow  the  Justice 
guidance." 

Owing  to  the  late  date  on  which  the  Justice  opinion 
was  submitted,  the  two  councils  are  still  working  on 
the  bid  protest  guidance.  (The  councils  have  decided  to 
move  the  bid  protest  coverage  to  Part  33  of  the  FAR.) 

However,  the  councils  have  completed  drafting  the 
final  FAR  regulations  covering  the  rest  of  CICA. 
Those  regulations  are  expected  to  be  issued  in  a 
Federal  Acquisition  Circular  on  Nov.  1. 

Text  of  the  Justice  Department  memo  regarding  the 
bid  protest  provisions  of  the  Competition  in  Con- 
tracting Act  appears  at  page  755. 


Debarment 

DOD  DEBARRING  OFFICIALS  NEED  BETTER 
TIES  WITH  INVESTIGATORS,  IG  RECOMMENDS 

The  Defense  Department's  debarring  officials 
should  improve  communications  with  DOD  investiga- 
tive agencies  regarding  procurement  fraud  cases,  ac- 
cording to  a  report  by  the  Defense  Inspector  General. 

The  report,  'Review  of  Suspension  and  Debarment 
Activities  within  the  Department  of  Defense,"  also 
urges  DOD  debarring  officials  to  increase  their  use  of 
pre-indictment  suspensions  to  protect  the  govern- 
ment's interests,  to  raise  their  staffing  levels,  and  to 
develop  a  system  for  coordinating  nonresponsibility 


determinations  with  the  debarment  and  suspension 
process. 

The  IG's  review  of  the  120  significant  procurement 
fraud  cases  reported  to  Congress  in  FY  1981  and  FY 
1982  found  that  only  79  had  been  subject  of  debarment 
or  suspension  action.  The  cases  rtsulted  in  only  eight 
suspensions  and  eleven  debarments  and  47  cases  re- 
mained pending.  The  investigators  found  that  41  cases 
had  not  been  submitted  for  debarment  or  suspension 
action,  including  seven  in  which  the  contractor  had 
been  convicted  of  fraud. 

In  addition,  DOD's  debarment  and  suspension  offi- 
cials identified  213  procurement  fraud  cases  during 
the  FY  1981-2  period.  The  IG  staff  reviewed  108  of 
those  cases,  and  found  that  59  had  resulted  in  debar- 
ment or  suspension;  another  32  cases  were  still 
pending. 

Debannent/Suspension  Structures  Differ 
The  IG  report,  dated  May  1984  but  only  recently 
available,  notes  that  the  debarment  and  suspension 
procedures  differ  among  the  military  departments 
and  the  Defense  Logistics  Agency. 

The  Army's  debarring  official  is  the  assistant  judge 
advocate  general  for  civil  law;  cases  are  referred  to 
him  by  contracting  activities  or  the  Army's  Criminal 
Investigation  Command.  The  Navy's  procedure  is 
similar,  with  cases  coming  from  contracting  activities 
or  the  Naval  Investigative  Service;  the  commander  of 
the  naval  materiel  command  is  the  Navy's  debarring 
official. 

In  contrast,  the  Air  Force  directorate  of  contracting 
and  manufacturing  policy  at  the  Pentagon  is  responsi- 
ble for  developing  all  Air  Force  suspension  and  debar- 
ment cases.  Finally,  the  Defense  Logistics  Agency's 
debarment  and  suspension  authority  is  vested  in  the 
general  counsel,  a  post  now  held  by  Karl  Kabeiseman. 
DLA  debarment  and  suspension  cases  are  initiated  at 
the  regional  counsel  level,  and  then  referred  to 
Kabeiseman's  office. 

Improvements  Needed 

The  Army's  debarment  and  suspension  activity  has 
beea  plagued  by  staffing  problems,  according  to  the 
IG.  "Over  100  suspension /debarment  cases  were  as- 
signed to  five  attorneys  who  had  significant  litigation- 
related  responsibilities."  In  addition,  there  is  no  direct 
contact  between  the  assistant  judge  advocate  general 
for  civil  law  and  Army  procurement  commands,  with 
regard  to  matters  other  than  debarment  and  suspen- 
sion. Thus,  the  assistant  judge  advocate  general  is  not 
routinely  involved  in  Army  procurement  matters. 
Furthermore,  some  attorneys  who  work  on  debarment 
cases  don't  have  experience  in  procurement  or  fraud 
investigation,  the  report  says. 

The  Naval  Materiel  Command  has  failed  to  utilize 
its  investigative  resources— either  its  own  investiga- 
tors or  NIS  staff— to  ensure  that  debarment  and  sus- 
pension cases  are  developed  in  a  timely  manner,  the 
report  contends.  "Many  Navy  suspension  and  debar- 
ment cases  were  untimely,  and  often  suspension  or 
debarment  action  did  not  take  place  for  months  or 
years  after  an  indictment  or  conviction."  In  addition, 
no  sanctions  were  imposed  in  numerous  cases  involv- 
ing contractors  that  had  been  convicted  of  bribery,  the 
repoit  adds.  Nor  were  efforts  were  made  to  coordi- 
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15.  October  17,  1984.— Letter  from  Acting  Assistant  Attorney  General 

Larry  L.  Simms,  Office  of  Legal  Counsel,  to  Allan  W.  Beres,  Assistant 
Administrator,  Office  of  Acquisition  Policy,  General  Services  Administration, 
transmitting  copy  of  implementation  memorandum  for  distribution  to  the 
Civilian  Agency  Acquisition  Council. 


U.S.  Department  of  Justice 
Office  of  Legal  Counsel 


) 


Ornce  o(  the 

Atsiitant  Allotmy  Ccnetil 


Wathinflon.  OC  20S30 


OCT  I  7  198/ 


Mr.    Allan  W.    Beres 
Assistant  Administrator 
Office   of   Acquisition    Policy 
General   Services   Administration 
18th    &    F.    Streets,    N.W. 
Washington,    D.C.       20405 


Dear   Mr.    Beres: 


RECEIVED 

•m     81984 

HOUSE  COMMITTEE  OM 
GOVERNMENT  OPERATIONS 
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We  have  prepared  a  memorandum  (a  copy  of  which  is 
enclosed)  that  responds  to  the  President's  request  and  sets 
forth  our  legal  advice  with  respect  to  how  Executive  Branch 
agencies  should  implement  the  Act.   We  would  greatly  appreciate 
it  if  you  would  distribute  this  memorandum  to  the  Civilian 
Agency  Acquisition  Council  and  any  other  civilian  agency  that 
may  be  involved  with  the  implementation  of  the  Act. 

Sincerely, 


-ic^-i 


Larry  L-  Simms 

Acting  Assistant  Attorney  General 

Office  of  Legal  Counsel 


cc:   Allie  B.  Latimer 
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U.S>.  Department  oi  Justice 
Office  of  Legal  Counsel 


Offioe  of  the  Wathiniton.  DC.  20SS0 

Ajsuunt  Attorney  General 


OCT  I  7  193/ 


MEMORANDUM  FOR 
THE  ATTORNEY  GENERAL 

Re:   Implementation  of  the  Bid  Protest  Provisions  of  the 
Competition  in  Contracting  Act 

This  memorandum  responds  to  the  President's  request 
that  this  Department  advise  Executive  Branch  agencies 
regarding  how  they  may  implement  the  bid  protest  provisions 
of  the  Competition  in  Contracting  Act  of  1984  ("CICA"  or 
"the  Act"),  which  was  enacted  as  part  of  the  Deficit  Reduction 
Act  of  1984.   Pub.  L.  No.  98-369,  98  Stat.  494  (1984).   In  a 
signing  statement  on  the  Deficit  Reduction  Act,  the  President, 
on  the  advice  of  this  Department,  raised  constitutional  objec- 
tions to  certain  provisions  that  delegate  to  the  Comptroller 
General  the  power  to  perform  duties  that  may  not  be  carried 
out  by  the  Legislative  Branch.   The  President  instructed  this 
Department  to  advise  Executive  Branch  agencies  with  respect 
to  how  they  could  comply  with  the  Act  in  a  manner  consistent 
with  the  Constitution.   This  memorandum  provides  the  advice 
requested  by  the  President. 


BACKGROUND 

The  new  bid  protest  provisions  were  enacted  as  Subtitle  D 
of  the  CICA.   These  provisions  expressly  permit  any  "interested 
party"  1/    to  file  "[aj  protest  concerning  an  alleged  violation 


!_/      "Interested  party"  is  defined  as  "an  actual  or  prospective 
bidder  or  offeror  whose  direct  economic  interest  would  be  affected 
by  the  award  of  the  contract  or  by  failure  to  award  the  contract." 
31  U.S.C.  S  3551.   (Citations  to  the  new  bid  protest  provisions 
will  be  to  the  United  States  Code  sections,  as  those  sections  are 
set  forth  in  the  CICA.) 
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of  a   procurement   statute  or  regulation    .    .    .    ,"    and   authorize 
the   Comptroller   General    to  decide   such  a   protest   under   pro- 
cedures  to   be   established   by  the    Comptroller   General.      See   31 
U.S.C.    S    3552.      These    provisions    provide    the    first   explicit 
statutory  authorization    for   the   Comptroller   General's   review 
of   bid    protests.       Previously,    all    bid    protests   were  considered 
on    the   basis   of   regulations   published    under    the  more  general 
statutory  provision    that   purports    to   authorize    the    Comptroller 
General    to    settle    the    accounts  of    the    United    States   Government. 
See    31    U.S.C.    S    3526. 

The   CICA  requires    the    Comptroller    General    to   notify   the 
federal    agency    involved    in   the    protest,    which   is   then   required 
to    submit    to    the   Comptroller   General    a   complete    report  on    the 
protested    procurement,    "including    all    relevant  documents," 
within    25  working    days   of   the   agency's   receipt   of   notice. 
31    U.S.C.    S    3553(b).      As   a  general   rule,    the   CICA  requires 
the    Comptroller   General    to    issue    a    final   decision  on   a   protest  ^ 
within    90   working   days    from   the  date    the    protest    is   submitted 
to    the   Comptroller   General.      These    time  deadlines,   however, 
may  be   altered   by   the    Comptroller    General    if   he  determines 
and    states    in   writing    that    the    specific   circumstances  of   the 
protest   require    a   longer    period.      The    Act   also    provides    for   a 
so-called    "express  option"    for  deciding    protests   that   the 
"Comptroller    General   determines    suitable    for   resolution 
within   45   calendar   days    from    the   date    the    protest    is   submitted.' 
Finally,    the    Comptroller   General  may  dismiss  a    protest    that 
the    "Comptroller   General   determines    is    frivolous   or  which,    on 
its    face,   does    not    state   a  valid    basis    for    protest."      31    U.S.C. 
S    3554(a) . 

The   Act   expressly  requires   that    if   a    protest    is   filed 
prior    to   a   contract   award,    "a   contract  may   not   be   awarded    in 
any  procurement   after    the    Federal    agency  has   received    notice 
of   a    protest    with   respect    to   such    procurement    from   the    Conp- 
troller   General    and    while   the    protest    is    pending."      31   U.S.C. 
S    3553(c)(1).      The    procuring    agency  may   avoid    this   "stay"    only 
if   the    "head    of   the    procuring    activity"    makes   a    "written 
finding    that    urgent   and   compelling    circumstances    which    signifi- 
cantly affect    interests  of   the    United    States   will    not   permit 
waiting    for    the  decision  of   the    Comptroller    General    .    .    .    ." 
The    Comptroller    General   must   be   advised    of   this    finding,    and 
the    finding  may   not  be  made   "unless    the   award   of   the  contract 
is  otherwis"e    likely   to  occur   within    30   days    thereafter."      See 
31    U.S.C.    S    3553(c) (3)  . 

If  a  bid  protest  is  filed  within  ten  days  after  the  date 
a  contract  is  awarded,  the  procuring  agency  is  required  "upon 
receipt   of    that   notice,    immediately    [to]    direct   the   contractor 
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to  cease   performance   under    the   contract  and    to   suspend    any 
related   activities   that  may  result    in   additional    obligations 
being    incurred   by  the    United    States   under   that  contract.      Per- 
formance of   the  contract  may  not  be   res'jmed   while   the    protest 
is  pending."      31   U.S.C.    S    3553(d)(1).      As    is  true   with   respect 
to   a    pre-award    protest,    the    head   of    the    procuring    activity  may 
"waive"    the    "stay*    upon    a    written    finding    that    "urgent    and 
compelling    c ircumst?nces    that    significantly  affect    interests 
of   the    United    States   will    not   permit   waiting    for    the   decision 
of    the    Comptroller    General    concerning    the    protest."       In    addition, 
however,    the    Act   provides    an    additional    ground    for  waiver   of   a 
post-award    stay   upon    a    written    finding    "that    performance   of    the, 
contract    is    in    the   best    interests  of   the    United    States."      31 
U.S.C.    S    3553(d)(2). 

With   respect    to    remedies,    the    Act   authorizes   the    Comp- 
troller   General    to  determine    whether   a    solicitation  or    proposed 
award    complies   with   applicable    statutes   and    regulations   and, 
if    not,    to   recommend    that    the    procuring    agency   take  certain        ^ 
specified    types   of    action.      The    Act  does   not   purport    to   give 
the    Comptroller    General    the   authority   to    issue   binding   decisions 
on   the  merits  of   the   protest.      The   Act  does,   however,    state 
that    if    the    Comptroller    General   determines   that   a    solicitation 
or   award    does   not   comply   with   a    statute   or   regulation,    the 
Comptroller    General  may  declare   an  appropriate    interested 
party   to   be    entitled    to    the   costs  of    "filing    and    pursuing    the 
protest,    including    reasonable   attorneys'     fees"    and    "bid    and 
proposal    preparation."      31    U.S.C.    S    3554(c)(1).       In    addition, 
the   Act    states    that    these  monetary  awards  "shall   be   paid 
promptly  by    the    Federal    agency  concerned    out   of    funds   available 
to   or    for    the    use   of    the    Federal    agency    for    the    procurement 
of   property   and    services."    31    U.S.C.    S    3554(c)(2). 

Finally,    the   Act   requires   the   head  of  a   procuring    activity 
to   report    to    the    Comptroller    General    if    the    procuring    agency 
has    not    fully    implemented    the    Comptroller    General's   recommenda- 
tions  within    60    days    after   receipt   of   those    recommendations. 
The    Comptroller    General    is    then    required    to   submit   a    yearly 
report    to    Congress   describing    each    instance    in   which   a    federal 
agency  did    not    fully    implement    the    Comptroller   General's    recom- 
mendations.      31    U.S.C.    S    3554(e)(2). 

The    Department   of    Justice   commented   on    similar   bid    protest 
provisions   when   they   were   under  consideration  by  Congress  as 
;part  of    H.R.    5184.      See    Letter    to    Honorable   Jack   Brooks,    from 
Robert   A.    McConnell,    Assistant   Attorney   General,    Office   of 
Legislative    and    Intergovernmental    Affairs    (April    20,    1984). 
At    that    time    the    Department    specifically  objected    to    the    stay 
provisions   on    the   ground    that    they   would    unconstitutionally  vest 
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an   arm   of   the    Legislature  with   the   power   to  control    Executive 
Branch   actions.      The    Department   specifically  concluded    that 
the    stay  provision   "must   be  deleted    because   of   this  constitu- 
tional   infirmity."      Id.   at    3.       In    addition,    the    Department 
objected    to    the    provision   in    H.R.    5184   purporting    to   authorize 
the   Comptroller   General    to   enter    a   legally  binding   award  of 
attorney's    fees  and    bid    preparation  costs.      We   pointed   out 
that    this    provision    unconstitutionally  granted    the    Comptroller 
General    executive   or    judicial    authority    in    a  manner    inconsistent 
with    the    separation  of    powers    and    that,    accordingly,    the    section 
"must   be   deleted    in    order    to    remove    this    substantial    concern."       Id, 
The    Department's   objections    went    unheeded,    and   both    provisions   - 
were   enacted    into   law. 

When    the    Deficit   Reduction   Act  of    1984   was   presented    to 
the    President    for   his    signature,    he   specifically  objected    in   a 
signing    statement   to    the   bid    protest    provisions   upon  which   the 
Department   had    previously  commented:  ^ 

I    am    today  signing    H.R.    4170.      In    signing 
this    important   legislation,    I  must  vigorously 
object   to   certain    provisions   that   would 
unconstitutionally  attempt    to  delegate    to 
the   Comptroller   General    of   the    United    States, 
an  officer  of    Congress,    the   power    to   perform 
duties  and    responsibilities   that    in  our 
constitutional    system  may  be   performed   only 
by  officials  of   the   executive  branch.      This 
administration's    position  on   the    unconstitu- 
tionality of    these    provisions   was   clearly 
articulated    to   Congress  by   the    Department  of 
Justice   on    April    20,    1984.       I   am    instructing 
the   Attorney   General    to    inform   all    executive 
branch   agencies   as    soon    as    possible    with    respect 
to   how  they  may  comply   with   the    provisions  of 
this  bill    in    a  manner   consistent   with   the 
Constitution. 

20  Weekly  Comp.    Pres.    Doc.    1037    (July    18,    1984). 

II 

THE  CONSTITUTIONAL  ROLE  OF  THE  COMPTROLLER  GENERAL 

In  order  to  analyze  the  constitutionality  of  the, bid  pro- 
test' provisions  of  the  CICA,  it  is  necessary  first  to  understand 
what  types  of  functions  the  Comptroller  General  may  (and  may  not) 
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perform   under    the   constitutionally  prescribed    separation 
of   powers.      This   analysis    first    involves  consideration  of 
where   the   Comptroller   General    fits  within    the    tripartite 
structure  established   by   the   Constitution.      It    is   then 
necessary  to  determine,   given    the   Comptroller   General's   place 
in    that    structure,    what  duties    he  may  constitutionally   perform. 

A.      The    Comptroller   General's   Position    in    the   Tripartite 
Structure    of    the    Federal   Government ^^^^ 

The    Office  of    Comptroller    General    of   the    United    States 
was   created    by   the    Budget    and    Accounting    Act   of    1921.      See    42 
Stat.    23    (1921).      The    Budget   and    Accounting    Act   expressly   stated 
that    the    Comptroller    General    is    "independent   of    the   executive 
departments    .    .    .    ."       16.      Subsequent    legislation  made    it 
clear    that    the    Comptroller    General    is    part  of    the    Legislative 
Branch.      The    Reorganization   Act  of    1945   specified    that,    for 
the    purpose   of    that    Act,    the    term   "agency"    meant    any   executive 
department,    commission,    independent   establishment,    or  governni«nt 
corporation,    but   did    "not    include    the    Comptroller    General    of 
the    United    States   or    the    General    Accounting    Office,    which   are 
a    part  of    the    legislative   branch  of    the    Government."      59    Stat. 
616    (1945).      The    same    provision   was    included    in    the    Reorgani- 
zation   Act   of    1949.      See    63    Stat.    205    (1949).       The    Accounting 
and    Auditing    Act   of    1950    declared    that    the    auditing    for    the 
Government    would    be   conducted   by   the    Comptroller    General    "as 
an    agent  of    the    Congress    .     .     .    ."      64    Stat.    835    (1950). 

Although    the    President    nominates    and,    with    the    advice    and 
consent   of    the    Senate,    appoints    the    Comptroller    General,    the 
President    has    no    statutory   right    to   remove    the    Comptroller 
General,    even    for  cause.      See    31    U.S.C.    S    703    (1982).      The 
Conptroller    General    is   appointed    for   a    fifteen-year    term,    but 
he  may  be   removed    either   by    impeachment  or   by   a    joint    resolution 
of    Congress,    after    notice    and    an  opportunity    for    hearing,    for 
"(i)    permanent   disability;    (ii)    inefficiency;    (iii)    neglect 
of   duty;    (  iv)    malfeasance;    or    (v)    a    felony  or   conduct    involving 
moral    turpitude."       31    U.S.C.    S    703(e)(1).      Given    the    breadth 
of    the  grounds   of    removal,    particularly   the    terms    "inefficiency" 
and    "neglect   of   duty,"    Congress   enjoys   a    relatively   unlimited 
power   over    the    tenure    in   office   of    the    Comptroller    General.    2/ 


2/      The    Supreme    Court    has   recognized    that    the    power    to    remove 
an   official    is    necessarily   linked    to    the    power    to    supervise 
and    control    the    actions   of    that   official.      See   Humphrey' s 
Executor   v.    United    States,    295    U.S.    602,    627    (1935). 
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This  broad  power  of  removal  was  intended  to  give  Congress 
the  right  effectively  to  control  the  Comptroller  General,  as 
the  following  excerpts  from  the  legislative  history  of  the 
Budget  and  Accounting  Act  demonstrate: 

MR.  FESS.   In  other  words,  the  man  who  is 
appointed  may  be  independent  of  the  appointing 
power,  and  at  the  same  time  if  the  legislative 
branch  finds  that  he  is  not  desirable,  although 
he  may  be  desirable  to  the  appointing  power, 
the  legislative  branch  can  remove  him? 


MR.  HAWLEY.   Yes;  .... 

58  Cong.  Rec.  7136  (1919). 

[Ilf  the  bill  is  passed  this  would  give  the 
legislative  branch  of  the  Government  control 
of  the  audit,  not  through  the  power  of  appoint-     ■* 
ment,  but  through  the  power  of  removal. 

Id.  at  7211  (remarks  of  Rep.  Temple). 

On  the  basis  of  these  statutory  provisions,  it  has  become 
generally  accepted  that  the  Comptroller  General  is  an  arm  of 
Congress  and  is  within  the  Legislative  Branch.   The  Department 
of  Justice  has  consistently  taken  the  view  that  the  Comptroller 
General  is  a  "legislative  officer."   See,  e.g.  ,  Testimony  of 
Lawrence  A.  Hammond,  Deputy  Assistant  Attorney  General,  Office 
of  Legal  Counsel,  before  the  Subcommittee  on  Legislation  and 
National  Security,  House  Committee  on  Government  Operations, 
95th  Cong.,  2d  Sess.  (June  26,  1978).   The  courts  have  also 
reached  the  conclusion  that  the  Comptroller  General  is  "an 
arm  of  the  legislature."   See  Delta  Data  Systems  Corp.  v. 
Webster,  No.  84-5356,  slip  op.  at  9  n. 1  (D.C.  Cir.  Sep.  21, 
1984);  M.  Steinthal  &  Co.  v.  Seamans,  455  F.2d  1289  (D.C. 
Cir.  1971).   In  addition,  scholars  and  commentators  have 
recognized  the  position  of  the  Comptroller  General  within  the 
Legislative  Branch  and  his  direct  accountability  to  Congress. 
See  R.  Brown,  The  GAG:   Untapped  Source  of  Congressional 
power  (1970);  F.  Mosher,  The  GAP:   The  Quest  for  Accountability 
in  American  Government  (1979);  Willoughby,  The  Legal  Status 
and  Functions  of  the  General  Accounting  Office  of  the  National 
Government  (1927);  Cibinic  and  Lasken,  The  Comptroller  General 
and  Government  Contracts,  38  Geo.  Wash.  L.  Rev.  349  (1970); 
see  also  The  United  States  Government  Manual  1984/85  at  40. 
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The  extent  of  the  Comptroller  General's  direct  account- 
ability to  Congress  is  perhaps  best  demonstrated  by  publications 
of  Congress  itself  and  of  the  General  Accounting  Office  (GAO), 
which  the  Comptroller  General  heads.  2/   1"  1962,  the  Senate 
Committee  on  Government  Operations  published  a  report  that 
described  the  GAO  as: 

a  nonpolitical ,  nonpartisan  agency  in  the 
legislative  branch  of  the  Government  created 
by  the  Congress  to  act  in  its  behalf  in 
examining  the  manner  in  which  Government 
agencies  discharge  their  financial  responsi- 
bilities with  regard  to  public  funds  appro- 
priated or  otherwise  made  available  to  them 
by  the  Congress  and  to  make  recommendations 
looking  to  greater  economy  and  efficiency 
in  public  expenditures. 

S.  Doc.  No.  96,  87th  Cong.,  2d  Sess. ,  Functions  of  the  U.S. 
General  Accounting  Office  1  (1962). 

A  recent  publication  of  the  GAO  states  that  although  the 
Comptroller  General  is  appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate,  the  Comptroller  General  has 
"line  responsibility  to  the  Congress  alone."   United  States 
General  Accounting  Office,  GAO  1966-1981,  An  Administrative 
History  84  (1981).    The  same  publication  states  that  while  "the 
Comptroller  General  has  been  established  by  the  Congress  with  a 
great  measure  of  discretion  in  independent  action,  he  is  fully 
accountable  to  the  Congress.   The  Congress  has  by  law  and  by 
practice  exercised  its  accountability  in  several  different  ways." 
Id.  at  258.   This  direct  accountability  undoubtedly  has  an  impact 
on  the  positions  and  conclusions  the  Comptroller  General  reaches 
on  public  issues.   For  example,  the  GAO  has  stated  that  "as 
an  agent  of  Congress,  GAO  has  always  considered  it  inappropriate 
to  question  the  constitutionality  of  a  statute  enacted  by  the 
Congress  .  .  .  ."   General  Accounting  Office,  Principles  of 
Federal  Appropriations  Law  1-7  (1982). 


3/  Because  the  Comptroller  General  and  the  GAO  are  both  "a 
part  of  the  legislative  branch  of  the  Government,"  we  treat 
them  as  equivalents  for  the  purposes  of  this  constitutional 
analysis.   See  Reorganization  Act  of  1949,  63  Stat.  205  (1949) 
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Thus,    the   Comptroller   General    is   unquestionably  part  of 
■    -       •         -        -•-    and    is  directly  accountable    to   Congress. 


Congress  may  constitutionally  delegate  to  its  constitutent 
or  agents,  such  as  its  own  Committees.  The  scope  of  this 
power    is  discussed   below. 

B.      The    Duties   That   May  Constitutionally  Be    Performed   by 
An  Agent   of    the   Legislative  Branch 

The    fundamental    principle  of   the    United    States  .Constitution 
is   the  division  of    federal    power    among    three  branches  of  governr 
ment.      The    term   "separation  of   powers"    does   not   appear    in    the 
Constitution   nor  does   that  concept  manifest    itself    in  one 
specific   provision  of   the   Constitution.      The    Supreme   Court   has 
emphasized,    however,    that   the    separation  of   powers   "is  at 
the   heart  of  our   Constitution    .    .    .    ,"    and    the   Court  has   recog- 
nized  "the    intent  of   the    Framers   that   the   powers  of   the   three  ^ 
great  branches  of    the    National    Government   be    largely  separate 
from   one   another."      Buckley  v.    Valeo,    424    U.S.    1,    119-20    (1976). 
"The   principle  of   separation  of   powers  was   not   simply  an   abstract 
generalization    in    the  minds  of    the    Framers:      it    was   woven    into 
the   document    that    they  drafted    in    Philadelphia    in    the    summer 
of    1787."      Id.    at    124.      "The  very   structure  of   the   articles 
delegating    and    separating    powers   under   Arts.    I,    II,   and    III 
exemplify    the  concept  of   separation  of   powers    .    .    .    ."      INS   v. 
Chadha,    103    S.    Ct .    2764,    2781    (1983).       In    The   Federalist   No. 
47,    James    Madison  defended    this   tripartite   arrangement    in    the 
Constitution  by  reference   to   Montesquieu's   well-known  maxim 
that    the    legislative,    executive,    and   judicial   departments 
should   be    separate    and   distinct: 

The   reasons   on    which    Montesquieu  grounds 
his  maxim   are   a    further  demonstration  of 
his  meaning.      "When    the   legislative    and 
executive   powers   are   united    in    the    same 
person   or   body,"    says    he,    "there   can   be 
no    liberty,    because    apprehensions  may 
arise    lest    the    same  monarch   or    senate 
should    enact    tyrannical    laws    to   execute 
them    in   a    tyrannical  manner."      Again: 
"Were    the    power   of   judging    joined   with 
the   legislative,    the   life   and    liberty 
of    the    subject   would   be   exposed    to 
.       ■  arbitrary  control ,    for   the    judge   would. 

( cont' d) 
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(cont'd) 

then  be  the  legislator.   Were  it  joined 
to  the  executive  power,  the  judge  might 
behave  with  all  the  violence  of  an 
oppressor. " 

The  Federalist  No.  47,  303  (New  American  Library  Ed.  1961) 
(emphasis  in  original);  see  Buckley  v.  Valeo,  424  U.S.  1,  120-21 
(1976). 

The  division  of  delegated  powers  was  designed  *to  assure, 
as  nearly  as  possible,  that  each  Branch  of  Government  would 
confine  itself  to  its  assigned  responsibility."   INS  v.  Chadha, 
103  S.  Ct.  at  2784.   This  division  obliges  the  branches  both 
to  confine  themselves  to  their  constitutionally  prescribed 
roles  and  not  to  interfere  with  exercise  by  the  other  branches 
of  their  constitutional  duties.   Thus,  the  doctrine  of  separation 
of  powers  "may  be  violated  in  two  ways.   One  branch  may  interfere 
impermissibly  with  the  other's  performance  of  its  constitutionally 
assigned  function.   Alternatively  the  doctrine  may  be  violated 
when  one  branch  assumes  a  function  that  more  properly  is  entrusted 
to  another."   Id.  at  2790  (Powell,  J.  concurring)  (citations 
omitted) . 

This  constitutionally  prescribed  separation  of  powers  is 
not  merely  a  theoretical  concept;  it  creates  enforceable  limits 
upon  the  powers  of  each  branch.   The  Supreme  Court  has  emphasized 
that  it  "has  not  hesitated  to  enforce  the  principle  of  separation 
of  powers  embodied  in  the  Constitution  when  its  application  has 
proved  necessary  for  the  decisions  of  cases  or  controversies 
properly  before  it."   Buckley  v.  Valeo,  424  U.S.  at  123.   Thus, 
the  separation  of  powers  is  a  vital  part  of  the  structure  of 
the  Constitution  and  the  federal  government,  and  it  operates 
as  an  enforceable  limit  on  the  ability  of  one  branch  to  assume 
powers  that  properly  belong  to  another. 

At  various  times  in  the  Nation's  history,  the  Supreme  Court 
has  acted  to  restrain  each  of  the  other  branches  from  overstepping 
its  proper  constitutional  role.   In  particular,  the  Court  has 
been  sensitive  to  the  need  to  limit  Congress  to  the  performance 
of  its  legislative  duties  and  not  permit  it  to  usurp  executive 
or  judicial  functions.   The  Court  has  observed  that  because  of 
the  Framers '  specific  concerns  about  the  potential  abuse  of 
legislative  power,  "barriers  had  to  be  erected  to  ensure  that 
the  legislature  would  not  overstep  the  bounds  of  its  authority 
and  perform  the  functions  of  the  other  departments."   United 
States  V.  Brown,  381  U.S.  437,  444  (1965).   In  Springer  v. 
The  Philippine  Islands,  277  U.S.  189  (1928),  the  Court  stated: 

Legislative  power,  as  distinguished  from 
executive  power,  is  the  authority  to  make 

(cont'd) 


624 


( cont' d) 

laws,  but  not  to  enforce  them  or  appoint 
the  agents  charged  with  the  duty  of  such 
enforcement.   The  latter  are  executive 
functions. 

277  U.S.  at  202. 

In    Myers    v.    United    States,    272    U.S.    52    (1926),    the    Court 
held    that    Congress   could-  not    limit   or    interfere    with    the 
President's   ability   to    remove    executive   officials: 

Article    II   excludes   the   exercise  of   legislative 
power   by  Congress   to    provide    for   appointments 
and   removals,    except  only  as  granted    therein 
to   Congress    in    the  matter  of   inferior  offices    •    .    .    . 
(T) he   provisions  of   the    second    section  of    Article 
II,    which  blend    action   by   the    legislative   branch, 
or  by   part  of    it,    [senate   advice   and    consent]     in 
the   work  of   the   executive,   are   limitations   to  be 
strictly  construed    and    not   to  be   extended  by 
implication    .... 

272    U.S.    at    164. 

In    Buckley  v.   Valeo,    the    Court   ruled    that   Congress   was 
barred   by   the   Appointments    Clause    from  appointing    Officers  of 
the    United    States,    whom    it   defined    as    those    "exercising 
significant   authority  pursuant    to   the   laws  of   the    United 
States."       424   U.S.    at    126.       In    so    holding,    the    Court   expressly 
recognized    that   Congress's  broad    power   under   the    Necessary 
and    Proper   Clause   extends  only  so    far   as   its   legislative 
authority,    and  does   not   expand    that  authority   to   enconpass 
the   exercise   of  executive   powers: 

The    proper    inquiry   when   considering    the 
Necessary   and    Proper    Clause    is   not    the 
authority  of    Congress    to  create   an  office 
or    a   commission,    which    is   broad    indeed, 
but   rather    its   authority   to   provide    that 
its  own   officers  may  make    appointments    to 
such  office   or   commission. 

So    framed,    the   claim    that    Congress  may 
provide    for    this  manner. of   appointment 


( cont' d) 


( cont' d) 
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under   the    Necessary  and    Proper   Clause   of 
Art.    I    stands   on    no   better    footing    than 
the   claim    that    it  may   provide    for    such 
manner   of   appointment   because  of    its 
substantive    authority   to    regulate    federal 
elections.      Congress   could    not,    merely 
because    it   concluded    that    such   a   measure 
was   "necessary    and    proper"    to    the  discharge 
of    its    substantive    legislative    authority, 
pass    a   bill    of    attainder   or   ex   post    facto 
law  contrary   to    the    prohibitions   contained 
in    S    9    of    Art.    I.       No  more  may    it   vest    in 
itself,    or    in    its   officers,    the    authority 
to   appoint    Officers   of    the    United    States 
when    the    Appointments    Clause   by  clear 
implication   prohibits    it    from  doing    so. 


Id.    at    134-35. 


Finally,    the    Supreme   Court  has  most   recently  and    thoroughly 
considered    the    scope   of    Congress's   authority    to    act   other    than 
by   plenary   legislation    in    INS    v.    Chadha.       In    Chadha ,    the    Court 
declared    unconstitutional    a   one-house   legislative   veto    provision. 
In    so  doing,    the    Court    underscored    the   constitutional    require- 
ment   that,    in   order    for    Congress    to  bind    or    affect    the    legal 
rights   of  government   officials   or    private    persons   outside    the 
Legislative    Branch,    it  must    act   by   legislation    presented    to 
the    President    for    his    signature  or  veto: 

The  decision    to    provide    the    President 
with   a    limited    and    qualified    power    to 
nullify   proposed    legislation   by  veto 
was   based    on    the    profound    conviction   of 
the    Framers    that    the    powers   conferred 
on   Congress   were    the    powers   to   be   most 
carefully  circumscribed.       It    is   beyond 
doubt    that    lawmaking    was   a    power    to   be 
shared   by  both   Houses   and    the    President. 

103    S.    Ct .    at    2782.      When    Congress   takes   action    that    has    " the 
purpose   and    effect   of    altering    the    legal    rights,    duties    and 
relations   of    persons    .    .    .    outside    the    legislative   branch,       it 
must. act   by   passing    a    law   and    submitting    it    to    the    President 
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in   accordance   with   the    Presentment   Clauses   and    the   constitu- 
tionally  prescribed    separation  of    powers.      I^.    at    2784    (emphasis 
added).      The   Court  emphasized    that   "when    the    Framers    intended 
to  authorize  either   House  of    Congress    to   act   alone   and   outside 
of    its   prescribed    bicameral    legislative   role,    they  narrowly 
and    precisely  defined    the    procedure    for   such   action."      Id.   at 
2786.    4/ 

Finally,    with    respect    to    Congress's    power    over    the    Legisla- 
tive   Branch,    the    Court   concluded: 

One  might   also    include   another   "exception" 
to    the   rule    that    Congressional    action    having 
the    force  of   law  be   subject   to    the   bicameral 
requirement    and    the    Presentment    Clauses. 
Each   House   has   the    power    to   act  alone    in 
determining   specified    internal  matters. 
Art.    I,    S   7,    els.    2,    3,    and   S    5,    cl .    2.  ^ 

However,    this   "exception"    only  empowers 
Congress   to  bind    itself   and    xs   noteworthy 
only    insofar   as    it    further    indicates    the 
Framers'     intent    that   Congress   not  act    in   any 
legally  binding  manner  outside   a   closely 
circumscribed    legislative   arena,   except    in 
specific   and   enumerated    instances. 

Id.   at    2786    n.20    (emphasis  added). 

These    principles   have   never  been  directly  applied   by  a 
court    to   establish    the    constitutional    limits   on    Congress's 
authority   to   assign  duties   to    the    Ccmptroller   General.      In 


4/      As    the    Court   noted,    there    are   only    four    provisions    in    the 
Constitution   by    which   one    House  may   act   alone    with    the    unreview- 
able   force  of   law,    not   subject   to    the    President's  veto:      the 
power  of    the    House   of    Representatives    to    initiate    impeachment, 
the    power  of   the    Senate    to    try    individuals   who   have  been 
impeached   by   the    House;    the    power  of   the    Senate    to  approve  or 
disapprove   presidential    appointments;    and    the    power  of   the 
Senate    to  ratify   treaties   negotiated   by   the    President.      See 
103    S.    Ct.    at    2786.    . 
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particular,  we  are  aware  of  no  court  decision  that  has 
ever  held  that  the  Comptroller  General  may  constitutionally 
perform  executive  duties  or  take  actions  that  bind  individuals 
outside  the  Legislative  Branch.  V  Some  courts  have,  in 
dictum,  noted  that  the  Budget  and  Accounting  Act  purports  to 
give  the  Comptroller  General  broad  power  to  bind  the  Executive 
Branch.   See  United  States  ex  rel.  Skinner  &  Eddy  Corp.  v. 
McCarl,  275  U.S.  1  (1927);  United  States  ex  rel.  Brookfield 
Construction  Co.  v.  Stewart,  234  F.  Supp.  94,  100  (D.D.C.), 
af f  'd,  339  F.2d  753  (D.C.  Cir.  1964).   Other  courts  have 
stated,  solely  on  the  basis  of  statutory  language  and  without 
considering  any  possible  constitutional  issues,  that  the 
Comptroller  General's  settlement  of  accounts  is  binding  on 
the  Executive  Branch.   See  United  States  v.  Standard  Oil 
Co. ,  545  F.2d  624,  637-38  (9th  Cir.  1976);  Burkley  v.  United 
States,  185  F.2d  267  (7th  Cir.  1950);  Pettit  v.  United  States, 
488  F.2d  1026  (Ct.  CI.  1973).   In  none  of  these  cases,  however, 
did  the  courts  consider  generally  the  scope  of  authority  that 
could  constitutionally  be  assigned  to  the  Comptroller  General  ^ 
or,  specifically,  whether  the  Constitution  would  permit  the 
Comptroller  General,  as  an  arm  of  Congress,  to  take  action 
affecting  the  rights  or  obligations  of  Executive  Branch 
officials  or  private  citizens. 

Other  cases  have  expressly  recognized  that,  in  the 
context  of  the  Comptroller  General's  current  review  of  bid 
protests,  the  authority  of  the  Comptroller  General  is  purely 
advisory  and  does  not  bind  the  Executive  Branch.   See  Delta 
Data  Systems  Corp.  v.  Webster,  No.  84-5356,  slip  op.  at  8-9 
(D.C.  Cir.  Sep.  21,  1984);  Wheelabrator  Corp.  v.  Chafee,  455 
F.2d  1306,  1313  (D.C.  Cir.  1971);  Aero  Corp.  v.  Department 
of  the  Navy,  540  F.  Supp.  180,  206  (D.D.C.  1982);  Simpson 
Electric  Co.  v.  Seamans,  317  F.  Supp.  684,  686  (D.D.C.  1970). 


S/      In  Buckley  v.  Valeo,  the  Court  noted  that  the  Comptroller 
General  "is  appointed  by  the  President  in  conformity  with 
the  Appointments  Clause."   424  U.S.  at  128  n.l65.   This 
reference  was  not,  however,  an  indication  that  the  Comptroller 
General  is  authorized  to  perform  executive  responsibilities,  but 
rather,  simply  responded  to  an  argument  made  by  Congress  in 
Buckley  that  the  Office  of  Comptroller  General  was  precedent  sup- 
porting Congress's  asserted  right  to  make  certain  types  of 
appointments. 
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Indeed,  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  has  recently  recognized  that  there  "might 
be  a  constitutional  impediment  to  such  a  binding  effect.   See 
INS  V.  Chadha,  103  S.  Ct.  2764  (1983)."   Delta  Data  Systems 
Corp.  V.  Webster,  slip  op.  at  9  n.l. 

We  believe  that  if  a  court  were  to  apply  the  separation 
of  powers  principles  discussed  above  to  establish  the  constitu- 
tional role  of  the  Comptroller  General,  it  would  limit  the 
Comptroller  General  to  those  duties  that  could  constitutionally 
be  performed  by  a  congressional  committee.   Thus,  under  the 
above  principles,  the  Comptroller  General  may  not  act  in  an 
executive  capacity,  and  he  may  not  take  actions  that  bind 
individuals  and  institutions  outside  the  Legislative  Branch. 
He  may  advise  and  assist  Congress  in  reviewing  the  performance 
of  the  Executive  Branch  in  order  to  determine  if  legislative 
action  is  desirable  or  necessary.   He  may  not,  however, 
substitute  himself  for  either  the  executive  or  the  judiciary 
in  determining  the  rights  of  others  or  executing  the  laws  of  ^ 
the  United  States.   Our  analysis  of  the  bid  protest  provisions 
of  the  CICA  is  based  upon  these  conclusions. 

Ill 

THE  CONSITUTIONALITY  OF  THE  BID  PROTEST  PROVISIONS  OF  THE  CICA 

Given  the  foregoing  constitutional  principles,  there  are 
two  provisions  of  the  CICA  that  raise  significant  constitutional 
problems:   (1)  the  provision  requiring  a  procuring  agency  to 
stay  a  procurement  pending  resolution  by  the  Comptroller 
Ger  —  -->  ---  ,,.^K^ 

the 
cei 
costs. 

A.   The  Stay  Provision 

Under  the  stay  provision  of  the  CICA,  a  procuring  agency 
is  required  to  suspend  a  procurement  upon  the  filing  of  a  bid 
protest  until  the  Comptroller  General  issues  his  decision  on 
the  protest.   Thus,  the  Comptroller  General  is  given  the 
power  to  determine  when  the  stay  will  be  lifted  by  the  issuance 
of  his  decision  on  a  bid  protest.   As  a  practical  matter,  the 
Comptroller  General  could  effectively  suspend  any  procurement 
indefinitely  simply  by  delaying  for  an  indefinite  period  his 
decision  on  a  bid  protest.  . 
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From    a   constitutional    perspective,    we    find    nothing    improper 
in    the   requirement    for   a    stay,    in    and   of    itself.      Congress    fre- 
quently requires   Executive    Branch  agencies   to    notify   Congress  of 
certain   actions   and   wait   a    specified    period   before    implementing 
those    actions.      These    so-called    "report   and    wait"    requirements 
were    specifically   recognized    by   the    Supreme    Court    in   Chadha 
as   a   constitutionally  acceptable    alternative    to    the    leg  islative 
veto.      See    103    S.    Ct.    at    2783. 

The    problem    in    this    instance    arises    from    the    power   granted 
to   the    Comptroller    General    to    lift    the    stay.       The    CICA  gives    the 
Comptroller    General,    an    agent   of    Congress,    the    power    to   dictate 
when    a    procurement  may   proceed.       This    authority    amounts,    in 

Chadha' s    words,    to    a    power    that    has    the    "effect   of   altering  

the    legal    rights,   duties    and    relations   of    persons    .    .    .    outside 
the    legislative   branch."       See    103    S.    Ct .    at    2784.      As    a 
constitutional   matter,    there    is   very   little   difference   between 
this    power    and    the    power   of   a    legislative   veto. 

A   similar    issue    was    raised    in   American   Federation   of 
Government    Employees    v.    Pierce,    697    F . 2d    303    (D.C.    Cir .    I982). 
In    that   case,    the   court   of   appeals   considered    the   validity  of 
a    statute    that   required    the    Department   of    Housing    and    Urban 
Development    to    suspend    any   reorganization    until    it   received 
approval    from    the    House    and    Senate    Committees   on    Appropria- 
tions.     The   court   ruled    that    this    provision  could   be    interpreted 
simply  as   a    form   of   legislative  veto,   but    it  also    stated: 

The    provision   can    also   be    taken   as 
granting    the    Appropriations    Committees 
the    power    to   lift    a   congressionally- 
imposed    restriction  on   the    use   of 
appropriated    funds.       In    this   light, 
the   directive    is   nothing   more  or    less 
than    a   grant   of    legislative    power    to 
two    congressional    committees.       It    is 
plainly  violative  of    article    I,    section   7, 
which   prescribes   the   only  method    through 
which   legislation  may  be   enacted    and    which 
"restrictis]     the   operation   of    the    legislative 
power    to   those    policies   which  meet   the 
approval    of   three  constituencies,   or   a 
super-majority  of   two." 

.697    F.2d    at    306,    citing   Consumer   Energy  Council    v.    FERC,    673 
F. 2d    425,    464    (D.C.    Cir.    1982),    aff'd    103    S.    Ct.    3556    (1983). 
Similarly,    the   grant   to    the    Comptroller   General    of   the    power 
to   lift    the    stay    imposed    under    the   CICA   amounts    to    a  grant   of 
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legislative  power  to  an  arm  of  Congress.   This  grant  is 
clearly  inconsistent  with  the  principles  established  by  the 
Supreme  Court  in  Chadha,  which  were  accurately  anticipated 
by  the  D.  C.  Circuit  in  Pierce. 

A  difficult  problem  is  presented  in  this  instance,  however, 
by  the  question  of  the  extent  to  which  the  unconstitutional  pro- 
vision is  severable  from  the  remainder  of  the  CICA.   In  Chadha, 
the  Court  ruled  thct  an  unconstitutional  provision  is  generally 
presumed  to  be  severable.   The  Court  outlined  several  guidelines 
with  respect  to  evaluating  this  issue  in  a  specific  instance. 
First,  the  Court  stated: 

Only  recently  this  Court  reaffirmed  that 
the  invalid  portions  of  a  statute  are  to 
be  severed  "'[ujnless  it  is  evident  that 
the  Legislature  would  not  have  enacted  those 
provisions  which  are  within  its  power,  inde-       ^ 
pendently  of  that  which  is  not'"  Buckley  v. 
Valeo,  424  U.S.  1,  108  .  .  .   (1976),  quoting 
Champlin  Refining  Co.  v.  Corporation  Comm'n, 
286  U.S.  210,  234  ..  .   (1932). 

INS  V.  Chadha,  103  S.  Ct.  at  2774.   Thus,  unless  there  are 
clear  indications  that  Congress  would  have  intended  additional 
parts  of  a  statute  to  fall  because  of  the  invalidity  of  a 
single  provision,  the  invalid  provision  will  be  severed. 
Second,  the  Court  stated  that  a  severability  clause  is  strong 
evidence  that  Congress  did  not  intend  that  the  entire  statute 
or  any  other  part  of  it  would  fall  simply  because  another 
provision  was  unconstitutional.   103  S.  Ct.  at  2775.   Finally, 
the  Court  stated  that  "[a]  provision  is  further  presumed  severable 
if  what  remains  after  severance  is  'fully  operative  as  a  law.' 
Champlin  Refining  Co.  v.  Corporation  Comm'n,  supra,  286  U.S.  at 
234."   103  S.  Ct.  at  2775.   The  severability  issue  must  be 
analyzed  in  light  of  these  principles. 

The  only  aspect  of  the  stay  provision  that  is  directly 
unconstitutional  is  the  provision  authorizing  the  Comptroller 
General  to  lift  the  stay  by  issuing  his  decision  or  finding 
that  a  particular  protest  is  frivolous.   If  this  provision 
alone  were  severed,  the  stay  would  remain  in  effect  indefinitely 
because  there  would  be  no  remaining  statutory  basis  for  termi- 
nating the  stay.   Although  the  statute  could  technically 
operate  this  .way,  as  a  practical  matter  this  alternative  would 
seem  quite  draconian  because  it  would  permit  any  bid  protester 
effectively  to  cancel  a  procurement  simply  by  filing  a  protest. 
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It  is  clear  that  Congress  did  not  intend  such  a  result  when 
it  adopted  the  CICA.  See  H.R.  Rep.  No.  861,  98th  Cong.,  2d 
Sess.    1436-37    (1984)  . 

Alternatively,    the    stay  provisions  could   be    interpreted    to 
require   a  mandatory   stay   for   a    set    period  of   time    in  order    to 
give    the    Comptroller    General    an   opportunity   to    reach   a   decision 
on    the   bid    protest.      This    period   of    time  might   be    set   at    90 
working    days,    which    is    the    period    of   time   established    by   the 
CICA  as    the    standard    time    within    which    the    Comptroller    General 
should    issue    his   decision   on    a   bid    protest. 

We  do    not   believe,    however,    that    such   a   reworking   of    the 
statute    would    be   consistent   with   Congress's    intent.       First, 
such   a  construction   would    involve   essentially  a   redrafting   of 
the    stay  provision   rather    than    simple   severance  of   the  offending 
sections.       Second,    and  more    important,    it    would  mean    that   any 
time   a   bid    protest    were    filed,    a    procurement   would    automatically 
be  delayed    for   90   working   days.      Thus,    any    interested    party     ^ 
who  might   be    able    to    file   a    protest,    however    ill-founded, 
could    prevent   a    procurement    for    a    not    insubstantial    period    of 
time . 

We    do    not   believe    that    Congress    intended    the   bid    protest 
process    to   be    subject    to    such    potential   manipulation.    6/      In 
fact.    Congress   expressly   included    the   provision  granting    the 


6/     We   are    informed    by   representatives  of   the    Department  of 
Defense    that    there    would   be   a    significant    question   concerning 
the    proper    allocation  of   costs    incurred    by   an   otherwise 
successful   bidder  during    any  period    in   which  a    stay   were    in 
effect.       If    Congress  desires    to    enact   a   bid-protest    system 
in    which    frivolous    protests    stay   the   award   of    a   contract    for 
90    days    (or   any  other    set    period    of    time) ,    thereby   potentially 
increasing    substantially   the    ultimate   cost    to    the    Government 
of   a   procurement  because    the   original,   successful    bidder   will 
have    to   pass  on    to   the    Government   the  costs    incurred   because 
of   the  delay.    Congress  may  do   so.      We   would    not,   however, 
assume    an    intent  on    the    part   of    Congress    to  do    so;    if    Congress 
intends   to   legislate    such  an    arguably   inefficient   procurement 
system,    we   believe    it    should    be    required    to  do    so    expressly 
in   order   to' provide . for   the   political   accountability  that    is 
built    into  our  constitutional    system. 
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Comptroller  General  the  power  to  dismiss  frivolous  protests 
precisely  in  order  to  avoid  this  potential  abuse.   The 
conference  report  stated: 

The  conference  substitute  provides  that 
the  Comptroller  General  may  dismiss  at  any 
point  in  the  process  a  filing  determined  to 
be  frivolous  or  to  lack  a  solid  basis  for 
protest.   This  provision  reflects  the  intent 
of  the  conferees  to  keep  proper  contract 
awards  or  due  performance  of  contracts  from 
being  interrupted  by  technicalities  which 
interested  parties  in  bad  faith  might  other- 
wise attempt  to  exploit. 

H.R.  Rep.  No.  861,  98th  Cong.,  2d  Sess.  1436-37  (1984).   Given 
our  conclusion  that  the  provision  permitting  the  Comptroller 
General  to  terminate  the  stay  immediately  in  the  case  of  a 
frivolous  protest  is  unconstitutional,  we  do  not  believe     >. 
that  Congress  would  have  intended  for  all  contracts  to  be 
delayed  for  any  set  period  of  time  simply  upon  the  filing  of 
a  protest,  regardless  of  the  good  faith  of  the  protester  or 
merit  of  the  protest.   Therefore,  because  the  provisions 
permitting  the  Comptroller  General  to  terminate  the  stay  must 
be  severed  from  the  statute,  we  believe  that  the  entire  stay 
provision  must  be  stricken  as  well.  7/ 

This  result  is  consistent  with  the  approach  taken  by 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  in  American  Federation  of  Government  Employees  v.  Pierce. 
In  that  case,  as  previously  discussed,  the  court  declared  uncon- 
stitutional a  provision  that  required  a  stay  of  any  reorganization 
plan  within  HUD  until  two  congressional  committees  had  given 
specific  approval.   The  court  recognized  that  the  only  directly 
unconstitutional  aspect  of  this  statute  was  the. section  that 
gave  the  congressional  committees  the  power  to  terminate  the 
stay.   697  F.2d  at  307.   Although  the  court  could  have  severed 
that  provision  alone  from  the  statute  and  left  the  stay  provision 
in  effect,  it  determined  that  "the  prohibition  on  HUD  reorganiza- 
tion [was]  'inextricably  bound'  to  the  invalid  committee  approval 
device."   Td.  (citation  omitted).   In  the  present  instance,  the 
two  provisions  seem  equally  inextricably  bound,  and  we  believe 
that  Congress  would  not  have  enacted  the  stay  provision  "in 
the  absence  of  the  invalidated  provision."   See  Consumer  Energy 
Council  v.  FERC,  673  F.2d  at  442. 


7/  We  have  no  doubt  that,  under  the  severability  principles  set 
Torth  above,  the  stay  provision  may  be  severed.   The  Act  may 
operate  perfectly  well  without  the  stay  provision,  and  there  is 
no  indication  that  Congress  would  have  wished  the  entire  Act 
to  fall  if  the  stay  provision  were  invalidated. 
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B.   The  Provision  for  Awarding  Attorneys'  Fees  and 
Bid  Preparation  Costs 

The  provision  permitting  the  Comptroller  General  to 
award  costs,  including  attorneys'  fees  and  bid  preparation 
costs,  to  a  prevailing  protester,  and  which  purports  to 
require  federal  agencies  to  pay  such  awards  "promptly,"  31 
U.S.C.  §  3554(c)(2),  suffers  from  a  constitutional  infirmity 
similar  to  the  one  that  afflicts  the  stay  provision.   By 
purporting  to  vest  in  the  Comptroller  General  the  power  to 
award  damages  against  an  Executive  Branch  agency.  Congress 
has  attempted  to  give  its  agent  the  authority  to  alter  "the 
legal  rights,  duties  and  relations  of  persons  .  .  .   outside 
the  legislative  branch."   103  S.  Ct.  at  2784.   That  this 
authority  is  in  the  nature  of  a  judicial  power  makes  it  no 
less  impermissible  for  Congress  to  vest  it  in  one  of  its  own 
agents.   Congress  may  no  more  exercise  judicial  authority 
than  it  may  exercise  executive  authority.   See  INS  v.  Chadha,  ^ 
103  S.  Ct.  at  2788  (Powell,  J.,  concurring).   Although  Congress   ; 
may  by  statute  vest  certain  quasi- judicial  authority  in 
agencies  independent  of  Executive  Branch  control,  see  Humphrey' s 
Executor  v.  United  States,  295  U.S.  602  (1935),  Congress  may 
not  vest  such  authority  in  itself  or  one  of  its  arms,  in 
clear  violation  of  the  constitutionally  prescribed  separation 
of  powers. 

Based  on  our  discussion  of  the  law  of  severability  in  Part 
III. A.  above,  we  believe  that  the  damages  provision  is  clearly 
severable  from  the  remainder  of  the  CICA.   The  remainder  of 
the  Act  is  unrelated  to  the  damages  provision  and  may  clearly 
continue  to  operate  fully  as  a  law  without  the  invalid  provision. 
Moreover,  we  find  no  evidence,  either  in  the  statute  or  in  its 
legislative  history,  to  indicate  that  Congress  would  not  have 
enacted  the  remainder  of  the  CICA  without  the  damages  provision. 
Therefore,  only  the  damages  provision  need  be  stricken  from 
the  statute. 

We  wish  to  emphasize  that  we  do  not  question  the  validity 
of  the  remainder  of  the  CICA,  and,  in  particular,  the  general  grant 
of  authority  to  the  Comptroller  General  to  review  bid  protests. 
Congress  may,  consistent  with  the  Constitution,  delegate  to  a 
legislative  officer  the  power  to  review  certain  Executive  Branch 
actions  and  issue  recommendations  based  upon  that  review.   Thus, 
the  Comptroller  General  may  continue  to  issue  decisions  with 
respect  to  bid  protests.   In  accordance  with  the  principles 
discussed- above,  however,  these  decisions  must  be  regarded  as 
advisory  and  not  binding  upon  the  Executive  Branch. 
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IV 

CONCLUSION 


In  summary,  we  believe  that  the  stay  provisions  of  the 
CICA,  now  in  31  U.S.C.  S  3553(c)  and  (d),  are  unconstitutional 
and  should  be  severed  in  their  entirety  from  the  remainder  of 
the  Act.   In  addition,  the  damages  provision  contained  in 


We  recommend  that  Executive  Branch  agencies  implement 
these  legal  conclusions  in  the  following  manner.   First,  with     v. 
respect  to  the  stay  provisions,  all  executive  agencies  should 
proceed  with  the  procurement  process  as  though  no  stay  provision 
were  contained  in  the  CICA.   We  recognize  that,  under  the  Federal 
Acquisition  Regulation,  executive  agencies  have  voluntarily  agreed 
to  stay  procurements  pending  the  resolution  of  bid  protests  in 
certain  circumstances.   See  48  C.F.R.  S  14 . 407-8 ( b) ( 4  )  .   Execu- 
tive agencies  may  continue  to  comply  with  these  and  other  appli- 
cable regulations.   These  regulations  may  not,  however,  be 
based  upon  the  invalid  authority  of  the  stay  requirements  of 
the  CICA. 

With  respect  to  the  damages  provision  contained  in  31 
U.S.C.  §  3554(c),  executive  agencies  should  under  no  circum- 
stances comply  with  awards  of  costs,  including  attorneys'  fees 
or  bid  preparation  costs,  made  by  the  Comptroller  General.  We 
would  further  recommend  that  executive  agencies  not  respond  to 
the  Comptroller  General  on  the  merits  of  any  application  for  a 
damage  award  except  to  state  that  the  Executive  Branch  regards 
the  damages  provision  as  unconstitutional. 


^^t 


Larry  L.  Simms 

Acting  Assistant  Attorney  General 

Office  of  Legal  Counsel 
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ifi.  October  2,  1984.— MemoranJum  '^mm  Steven  R,  Ross,  General  Counsel  to  the 
ClerK  of  the  House,  to  Chairman  Jac-.  :-'Dks  regarding  constiti  tiona,  ity  of 
the  Competition  in  Contracting  Act. 


Olirk 


9.  ^ajpumH  daUi^ 


CDffia  of  tlie  Clerk 
P.^.  ^Housc  of  ^RcprcBcntatitos 

Poalimsbm.  fLffi.     20515 
October    2,    1984 


MEMORANDUM 

TO:         The  Honorable  Jack  Brooks 
Chairman 
Committee  on  Government  Operations 

FROM:       Steven  R.  Ross  -S  '^•*» 

General  Counsel  to  the  Clerk 

Charles  Tiefer  CT 

Assistant  General  Counsel  to  the  Clerk 

SUBJECT:     Constitutionality  of  the  Competition  in  Contracting  Act 

We  have  been  asked  to  address  the  constitutionality  of  the 
Competition  in  Contracting  Act  of  1984  ("the  Act")  (enacted  as 
Title  VII  of  the  Deficit  Reduction  Act  of  1984),  and  in 
particular  the  new  35  U.S.C.  §S  3551-3556  (enacted  by  section 
2741  of  the  Act).   On  April  20,  1984,  the  Department  of  Justice 
presented  its  views  on  the  predecessor  bill  of  the  Committee  on 
Government  Operations,  H.R.  5184.1/   The  Department's  analysis 
focused  on  a  key  provision,  section  204(b)(2),  which  provides  for 
a  stay  of  an  agency's  award  of  a  contract  upon  notification  of 
the  agency  that  bid  illegalities  are  being  protested.   As  its 
conclusion,  the  Department  stated  that  this  provision  is 


1/      Letter  to  Honorable  Jack  Brooks,  Chairman,  Committee  on 
Government  Operations,  from  Robert  A.  McConnell,  Assistant 
Attorney  General  for  Legislative  Affairs,  of  April  20,  1984  ("DOJ 
Letter" ) . 


45-885  O  -  85 
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unconstitutional  as  violating  the  separation  of  powers.   We 
disagree. 

Statutory  Mechanism 
A  review  of  the  statutory  mechanism  is  appropriate, 
particularly  since  the  Justice  Department's  analysis  centers  on 
its  assertion  that  the  statute  is  a  means  for  the  Comptroller 
General  to  put  a  permanent  hold  on  contracting.   The  Competition 
in  Contract  Act  of  1984  seeks  to  deal  with  endemic  agency 
failures  of  competitive  procurement  by  insuring  proper 
proceedings  for  charges  of  illegalities.   It  works  through  an 
automatic  stay  and  a  recommendation  by  the  Comptroller 
General.—/   under  the  Act,  an  "interested  party,"  meaning  an 
"actual  or  prospective  bidder  or  offeror,"—  can  file  a  protest 
concerning  alleged  violations  of  procurement  statutes  or 
regulations.   The  agency  immediately  receives  notice  of  the 
protest,  section  3553(b)(1),  and  the  agency's  receipt  of  notice 
automatically  stays  the  award  of  any  contract,—'  absent  "urgent 


2/   Legislative  hearings  concerning  the  act  were  held  on 
March  27  and  29,  1984. 

'IJ      Section  3551  provides  definitions. 

^J      " [A]  contract  may  not  be  awarded  in  any  procurement 
after  the  Federal  agency  has  received  notice  of  a  protest. . .while 
the  protest  is  pending."   Section  3553(b)(2). 
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and  compelling  circumstances."—' 

While  that  automatic  stay  is  in  effect,  the  agency  and  the 
Comptroller  General  proceed  with  the  bid  protest.   Within  twenty- 
five  days  after  notification  of  the  protest  (subject  to 
shortening  or  lengthening  for  various  reasons),—  the  agency 
submits  "a  complete  report  (including  all  relevant  documents)  on 
the  protested  procurement."   Section  3553(b)(2),—'   Then,  the 
Comptroller  General  decides  the  protest,  by  "deterrain [ ing) 
whether  the  solicitation,  proposed  award,  or  award  complies  with 
statute  and  regulation."   Sections  3552,  3553(a),  and 
3554(b)(1).   He  must  "issue  a  final  decision  concerning  a  protest 
within  90  working  days."   Section  3554(a)(1).—' 


bj     An  escape  clause  allows  "[tlhe  head  of  the  procuring 
activity  ...  [to]  authorize  the  award  of  the  contract 
(notwithstanding  a  protest...)  ...  upon  a  written  finding  that 
urgent  and  compelling  circumstances  which  significantly  affect 
interests  of  the  United  States  will  not  permit  waiting  for  the 
decision"  on  the  protest.   Section  3553(c)(2)(A). 

If  the  contract  has  been  awarded  before  notice  of  a  protest, 
performance  ceases,  section  3553(d)(1),  unless  the  head  of  the 
procuring  activity  malces  a  similar  written  finding  about  "urgent 
and  compelling  circumstances."   Section  3553(d)(2). 

^/  Section  3554(a)(2)  provides  an  express  procedure. 
Section  3554(a)(3)  provides  for  the  Comptroller  General  to 
dismiss  protests  which  on  their  face  do  not  state  a  valid  basis. 

2/   Interested  parties  receive  that  report  and  relevant 
unprivileged  documents.   Section  3553(f). 

V  The  Comptroller  General  can  take  longer  than  90  days  if 
he  "determines  and  states  in  writing  the  reasons  that  the 
specific  circumstances  of  the  protest  require  a  longer  period." 
section  3554(a) (1). 
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If  "the  Comptroller  General  determines  that,  the 
solicitation,  proposed  award,  or  award  does  not  comply  with  a 
statute  or  regulation,  the  Comptroller  General  shall  recommend 
that  the  Federal  agency"  take  one  of  several  steps,  such  as 
terminating  the  contract,  issuing  a  new  solicitation,  or 
recompeting  the  contract.   Section  3554(b)(1).—/   Also,  the 
Comptroller  General  has  discretion  to  declare  the  protester  to  be 
entitled  to  its  costs  for  filing  and  pursuing  the  protest  and  for 
bid  and  proposal  preparation,  to  be  paid  by  the  agency.   Section 
3554(c). 

In  its  challenge  to  this  provision,  the  Justice  Department 
characterizes  the  provision  as  providing  the  GAO  with  "the  power 
effectively  to  block  Executive  Action...."   DOJ  Letter  at  3.   The 
Justice  Department  letter  states  that  the  Act's  stay  provision 
"clearly  contemplates  the  possibility  that  with  respect  to  some 
contracts,  the  agency  will  simply  be  put  on  permanent  'hold' 
until  after  GAO  has  announced  its  'recommendation.'"   Id.   One 
reason  for  the  Justice  Department's  assertion  is  apparently  that 
H.R.  5184,  which  it  analyzed,  did  not  set  a  90-day  time  limit 
(absent  particular  circumstances)  on  Comptroller  General 
consideration;  the  conference  committee  set  that  limit  on  the 
statute.   In  any  event,  the  Department  likens  the  Act's  stay  to  a 


9/   An  agency  which  does  not  fully  implement  those 
recommendations  within  60  days  must  so  report  to  the  Comptroller 
General,  and  he,  in  turn,  reports  annually  on  instances  of  non- 
implementation.   Section  3554(e). 
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legislative  veto  or  committee  approval  provision,  citing  INS  v. 
Chadha,  103  S.  Ct.  2764  (1983). 15/ 

Analysis 
The  Justice  Department's  analysis  strains  the  plain  meaning 
of  the  statute  in  attempting  to  make  it  appear  improper.  Congress 
has  tried  a  clear  and  simple  mechanism  for  dealing  with  the 
endemic  problems  of  wasteful  agency  procurement  violations.   The 
Act  provides  for  an  automatic,  nondiscret ionary  stay  of  a 
contract  award  upon  notification  of  a  bid  protest.   Thus,  the 
statute  gives  bid  protesters,  whose  protests  trigger  the 
automatic  stay  —  not  the  Comptroller  General,  who  makes  no 
decision  regarding  a  stay  —  the  power  to  invoke  the  statutory 
stay.   In  essence,  based  on  years  of  investigations  of  improper 
procurement  awards.  Congress  decided  that  it  was  better  to  let  bid 
protesters  stay  allegedly  illegal  awards  before  they  occurred  so  that 
the  matter  could  be  looked  into  immediately,  than  to  leave  it  to 
agencies  to  give  out  awards  and  then,  maybe,  rectify  illegalities 
later.   Obviously,  the  judgment  that  such  a  mechanism  should  be 
implemented   to  get  agency  procurement  onto  the  lawful  track  could  be 
made  rationally  by  the  Committee  on  Government  Operations,  which  has 
spent  years  studying  the  problems  of  the  procurement  system. 


10/  The  Department  also  assails  the  provision  allowing  the 
Comptroller  General  to  assess  costs  to  a  bid  protester  of  an 
illegal  action  as  unconstitutional  under  Buckley  v.  Valeo,  424 
U.S.  1  (1976). 
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In  any  event,  it  is  the  bid  protester  who  invokes  the 
statute  staying  the  award,  and  the  legislative  veto  cases, 
involving  decisions  by  one  House  of  Congress  to  veto  agency 
decisions,  have  nothing  to  do  with  the  matter.   Rather  than 
acknowledging  that  bid  protests  cause  the  stay,  the  Justice 
Department  contends  that  the  statute  is  a  means  for  the  GAO  to 
put  agencies  "on  permanent  'hold.'"   This  Justice  Department 
analysis  predated  the  90-day  limit  placed  on  the  Comptroller 
General  in  the  statute  as  enacted,  rendering  the  Justice 
Department  letter  obsolete.   With  the  90-day  limit  in  place,  the 
real  authority  to  stay  contract  awards  temporarily  conferred  by 
the  statute  lies  with  the  bid  protester,  not  the  Comptroller 


General . 


11/ 


1 1/  Of  course,  a  provision  giving  such  effect  to  a  private 
bid  protest  involves  no  separation  of  powers  problem  since  the 
bid  protester  is  not  another  Branch  of  the  government.   See,  e.g, 
Currin  v.  Wallace,  306  U.S.  1  (1939). 

The  conferees  on  the  bill  noted  emphatically  regarding 
deadline  extensions,  including  extension  of  the  90-day  limit, 
that  they  "regard  such  extensions  as  exceptional,  however,  and  to 
be  used  in  unique  circumstances  only."   H.R.  Rep.  No.  861,  98th 
Cong.,  2d  Sess.  1435-36  (1984).   If  the  Justice  Department 
continued  to  adhere  to  its  view  of  the  statute  as  a  means  to  make 
a  "permanent  'hold'",  that  could  only  be  regarded  as  hyperbole. 
For  occasions  in  which  the  Comptroller  General  takes  a  longer 
period  than  90  days  notwithstanding  the  conference  report 
language,  he  must  cite  "specific  circumstances,"  which  would  be 
of  importance  in  any  concrete  challenge  to  the  statute.  To  take  a 
likely  example,  if  the  Comptroller  General's  decision  takes 
longer  than  90  days  only  because  the  agency  accused  of  illegality 
interposes  delays  before  providing  information,  or  organizes  its 
procurement  mechanism  to  defy  swift  analysis,  then  the 
responsibility  for  delay  may  lie  with  the  agency,  not  the  GAO. 
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The  real  thrust  of  the  Department's  argument  is  its 
ahistorical  challenge  to  the  very  notion  of  an  independent  audit 
and  account-settlement  officer  addressing  contract  matters  —  a 
challenge  plainly  inconsistent  with  the  Framers'  own 
constitutional  understanding.   In  its  key  argument,  the  Justice 
Department  challenges  the  GAO's  authority  "to  settle  the  accounts 
of  the  Government,  31  U.S.C.  §  3702,"  contending  that  "there  has 
been  considerable  discussion  over  the  years  questioning  whether 
this  settlement  authority  is  properly  lodged  in  a  legislative 
body  like  GAO."   DOJ  Letter  at  2  n.2.   The  Justice  Department 
argument  appears  to  be  that  "the  Comptroller  General  is  properly 
considered  to  be  an  officer  of  the  Legislative  Branch,"  DOJ 
Letter  at  1,  and  thus  cannot  exercise  the  authority  to  settle 
accounts  which  gave  rise  to  his  contract  role. 

Of  course,  the  Justice  Department  makes  no  reference 
whatsoever  to  the  history  of  the  comptroller  function  in  the 

government,  for  that  history  squarely  refutes  the  Department's 

1  ?/ 
views.^!^'   The  First  Congress  —  the  Congress  with  unparallel' 


12/  The  Department's  vague  assertion  that  "there  has  been 
considerable  discussion  over  the  years,"  with  the  implication 
that  many  believe  the  Comptroller  General's  authority  to  settle 
accounts  to  be  unconstitutional,  appears  to  be  an  attempt  by  the 
Department  to  manufacture  a  historical  record  in  its  favor  where 
there  has  been  none.   Not  one  source  is  cited  on  this  point  by 
the  Department.   Elsewhere,  the  Department  cites  the  classic 
study  of  the  GAO  by  the  eminent  W.  F.  Willoughby,  Director  of  the 
Institute  for  Government  Research  and  one  of  the  founders  of 
modern  public  policy  studies.   W.F.  Willoughby,  The  Legal  Status 
and  Functions  of  the  General  Accounting  Office  of  the  National 
Government  (1927),  cited  in  DOJ  Letter  at  1  n.l.   However,  the 
(footnote  continued) 
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understanding  of  the  Constitution,  based  among  other  factors  on 
its  numbering  as  Members  many  of  the  Framers  themselves — -- 
specifically  addressed  the  need  for  independent  judgment  in 
resolution  of  the  government's  accounts,  much  like  any  operation 
must  have  an  independent  auditor.   By  statute,  the  First  Congress 
established  the  office  of  Comptroller  of  the  Treasury,  "the  great 
grandparent  of  the  modern  Comptroller  General,"—'  with  the  duty 
to  superintend  the  accounts  of  the  government.   James  Madison, 
one  of  the  authors  of  the  Federalist  Papers,  and  the 
Representative  who  had  successfully  led  the  crucial  debate  that 
kept  Cabinet  officers  subject  to  presidential  removal,  argued 
that  "there  may  be  strong  reasons  why  an  officer  of  this  kind 
should  not  hold  his  office  at  the  pleasure  of  the  Executive 
branch  of  the  Government." — ■' 


Department  did  not  wish  to  cite  that  key  authority  on  this  point, 
for  good  reason.   Regarding  the  position  that  the  law 
establishing  the  GAO  as  the  agency  that  would  settle  accounts  was 
unconstitutional,  Willoughby  comments  disparagingly:  "the 
position  [may]  be  taken  that  Congress  was  without  constitutional 
authority  to  create  any  such  agency.   Though  this  position  may  be 
taken,  it  is  hard  to  see  how  it  can  be  maintained."   Id.  at  14. 
The  reasons  set  forth  by  Willoughby  are  those  confirmed  by  the 
unanimous  Supreme  Court  decision  in  Humphrey's  Executor  v.  United 
States,  295  U.S.  602  (1935). 

13/   See  Myers  v.  United  States,  272  U.S.  52  (1926). 

14/   F.  Mosher,  The  GAO:  The  Quest  for  Accountability  in 
American  Government  25  (1979). 

15/   2  Annals  of  Cong.  612  (1789),  noted  with  approval, 
Humphrey's  Executor  v.  United  States,  295  U.S.  602,  631  (1935). 
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Madison's  sound  judgment  ultimately  prevailed  in  the 
evolution  of  the  Comptroller  General's  role.   In  1795,  Congress 
made  the  Comptroller  of  the  Treasury's  judgments  "final  and 
conclusive,"   Act  of  March  3,  1795,  ch.  48,  §  4,  1  Stat.  441, 
442,  to  put  the  Comptroller's  functions  outside  of  political 
will.i^'   By  1809,  the  Comptroller's  "independence  of  status  ... 
seemed  clearly  indicated. "i-/   In  1R38,  the  Supreme  Court 
confirmed  the  validity  of  investiture  of  officers  with 
independent  responsibilities:  "in  such  cases,  the  duty  and 
responsibility  grow  out  of  and  are  subject  to  the  control  of  the 
law,  and  not  to  the  direction  of  the  President."   Kendall  v. 
United  States,  37  U.S.  (12  Pet.)  524  {1838).M/   ultimately,  the 
Budget  and  Accounting  Act  of  1921  implemented  the  historically- 
based  necessity  for  independent  supervision  of  the  accounts,  by 
vesting  the  account-settlement  function  in  the  Comptroller 
General  who  was  not  subject  to  Presidential  removal. 


16/   It  may  be  fairly  conjectured  that  Congress  learned  a 
great  deal  about  improper  government  procurement,  and  thus  began 
to  understand  the  necessity  for  independent  auditing  judgment, 
from  its  very  first  investigation.   That  investigation  concerned 
a  military  disaster  largely  brought  on  by  faulty  procurement. 
See  Chalou,  St.  Clair's  Defeat,  1792,  in  Congress  Investigates; 
1792-1794  1-18  (A.  Schlesinger  &  R.  Bruns  eds.  1975). 

17/  D.  Smith,  The  General  Accounting  Office;  Its  History, 
Activities  and  Organization  22  (1927). 

18/  For  further  discussion  of  the  firm  historic  grounding 
of  such  independent  officers,  see  Tiefer,  The  Constitutionality 
of  Independent  Officers  as  Checl<s  on  Abuses  of  Executive  Power, 
63  B.U.L.  Rev.  59  ( 1983)  . 
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The  constitutional  power  of  the  Congress  so  to  provide  was 
confirmed  in  Humphrey's  Executor  v.  United  States,  295  U.S.  602 
(1935),  the  fundamental  authority  on  this  subject,  which  cited 
directly  to  Madison's  original  observation  about  the  Comptroller, 
295  U.S.  at  631.   Conveniently,  in  citing  Buckley  v.  Valeo, 
supra,  the  Justice  Department  avoids  mentioning  that  the  Supreme 
Court  expressly  reconfirmed  its  Humphrey's  Executor  holding. 
"[T]he  President  may  not  insist  that  such  functions  be  delegated 
to  an  appointee  of  his  removable  at  will,  Humphrey's  Executor  v. 
United  States,  295  U.S.  602  (1935)."   Buckley  v.  Valeo,  supra, 
424  U.S.  at  141  (emphasis  supplied) — —'      Also  conveniently,  the 
Justice  Department  avoids  mentioning  that  the  Court  expressly 
distinguished  between  true  officers  of  the  House  or  Senate,  who 
are  chosen  by  their  House,  and  "the  Comptroller  General  [who]  is 
appointed  by  the  President  in  conformity  with  the  Appointments 
Clause."   Buckley  v.  Valeo,  424  U.S.  at  128  n.l65.   The 
Comptroller  General  can  hardly  be  equated  with  a  legislative  veto 
which  could  be  voted  at  will  by  Congress,  when  he  is  neither 
appointed  by  the  Congress,  nor  subject  to  removal  by  it  (absent 
enactment  of  a  joint  resolution);  there  is  nothing  in  Chadha  v. 
INS,  supra,  regarding  legislative  vetoes,  which  undermines  the 
validity  of  independent  officers  reconfirmed  in  Buckley  v.  Valeo. 

19/  The  Justice  Department's  contention  that  in  contract 
inquiTTes  directly  related  to  his  auditing  function,  the 
Comptroller  General  cannot  award  costs,  something  that  could  be 
done  by  any  of  the  independent  agencies  validated  by  Humphrey's 
Executor,  is  without  merit. 
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Conclusion 
Not  a  shred  of  historical  support  has  been  assembled  by  the 
Justice  Department  for  challenging  the  account-settlement 
function  from  which  the  Comptroller  General's  contract  functions 
arise.   By  fundamental  American  tradition  started,  and  amply 
justified,  by  the  Framers  themselves,  the  Congress's  sound 
approach  to  limiting  government  waste  and  fraud  has  been  to  stand 
an  independent  officer  over  the  government's  accounts  and 
contracts.   Buckley  v.  Valeo,  supra ,  expressly  validates  that 
tradition,  by  confirming  the  validity  of  an  officer  appointed  by 
the  President  but  not  subject  to  his  removal  for  the  performance 
of  independent  functions.   The  Competition  in  Contracting  Act  of 
1984  is  well  within  that  tradition,  particularly  considering  that 
the  Comptroller  General,  an  independent  officer  who  can  be  vested 
with  non-legislative  functions,  is  only  empowered  to  make 
"recommendations"  and  that  the  statute's  automatic  stay  feature 
vests  the  real  authority  to  stay  awards  in  the  bid  protester,  not 
the  Comptroller  General.   This  statutory  response  to  endemic 
procurement  problems  passes  constitutional  muster. 
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17   August  8,  1984.— Memorandum  from  the  American  Law.  Division,  Library  of 
Congress  to  the  Oversight  and  Management  Subcommittee,  Senate  Committee 
on  Governmental  Affairs,  regarding  constitutionality  of  the  Competition  in 
Contracting  Act  provisions. 


Congressional  Research  Service 
The  Library  of  Congress 


Washington,  D.C.     20540 


August   8,    1984 


•JO     :   Senate  Committee  on  Governmental  Affairs: 
Subcommittee  on  Oversight  and  Management 
Attn:   Jeffrey  A.  Mlnsky 


FROM 


American  Law  Division 


SUBJECT:      Constitutionality  of  Providing   a  Statutory  Base   for  General 
Accounting  Office  Bid  Protest   System 


Reference   Is  made   to   your   recent   Inquiry  requesting  our  comments  on 
certain   features  of   the  Procurement  Protest   System  established  by  Subtitle 
D,   Deficit  Reduction  Act  of   1984,   P.L.    98-369. 

In  order  "to   Insure   that   the  mandate   for   ['full   and  open']    competi- 
tion Is  enforced   and   that  vendors  wrongfully  excluded   from  competing   for 
government  contracts  receive  equitable  relief",    Subtitle  D  of  P.L. 
98-368   codifies  and   strengthens   "the  bid   protest    function  currently  In 
operation  at    the  General  Accounting  Office   (GAO)."     H.    (Conference) 
Rept.   98-861,   p.    1A35    (1984).)     Up   to    the   present   time,   GAO  has  been 
deciding   executive  branch  contract  award   protests  on  the  basis  of  its 
authority  to  determine   the   legality  of   public   expenditures.      31 
U.S.C.    §   3526.      See  United  States   v.    Stewart.    234   F.    Supp.    94,    99    (D. 
C.C.    1964),  affd.    339  F.    2d  753    (D.C.    Clr .   1964).     The    formalized   bid 
protest   procedures  of   the  new  law,   codified  at   sections   3551-3556   of 
Title  31,   United   States  Code,   become   effective  with   respect   to  any  pro- 
test   filed  after  January  14,    1985. 
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The  procedures  authorized  by  the  law  are  set  In  motion  by  submission 
of  a  protest  by  an  interested  party  (§  3553(a))  who  alleges  that  a  con- 
tract or  proposed  contract  award  falls  to  comply  with  procurement  law  or 
regulations  (§  3552).  An  Interested  party  Is  any  actual  or  prospective 
bidder  or  offeror  whose  direct  economic  interest  would  be  affected  by  the 
award  of  the  contract  or  by  failure  to  award  the  contract  for  the  procure- 
ment of  property  or  services  (§  3551). 

When  a  protest  Is  filed  with  GAO,  the  Comptroller  General  (CG)  must 
notify  the  executive  agency  involved  within  one  working  day  of  receipt  of 
the  protest  (§  3553(b)(1)).  The  executive  agency  is  given  25  working  days 
to  respond  to  the  protest  (§  3553  (b)(2)(A));  10  days  are  allowed  for  a 
response  if  the  CG  selects  the  express  option  procedures  authorized  by  §  355A 
(a)(2)  that  apply  when  a  protest  Is  susceptible  of  earlier  resolution 
(§3553  (b)(2)(C)). 

The  CG  has  90  working  days  from  receipt  of  the  protest  (§  3554(a)(1))  or 
45  calendar  days  under  the  express  option  (§  3554(a)(2))  to  declare  whether 
the  award  or  proposed  award  of  a  contract  complies  with  procurement  law 
or  regulations  (§§  3552  and  3553).  Generally,  a  contract  challenged  on 
these  grounds  cannot  be  awarded  pending  a  decision  by  the  CG  (§  3553(c)(1)). 
Moreover,  If  a  protest  Is  filed  within  10  days  after  the  award  of  the  con- 
tract, performance  on  that  contract  must  cease  and  all  related  activities 
that  may  result  in  additional  obligations  being  incurred  by  the  United 
States  must  be  suspended  pending  a  decision  by  the  CG  (§  3553(d)(1)). 
However,  the  executive  agency  involved  may  go  ahead  and  make  the  award  or 
continue  to  perform  on  an  awarded  contract  when  it  determines  and  notifies 
the  CG  that  compelling  circumstances  which  significantly  affect  interests 
of  the  United  States  require  it  (§  3553(c)(2)).  This  go  ahead  authority, 
however,  is  available  only  if  the  award  of  the  contract  is  likely  to  occur 
within  30  calendar  days  (§  3553(c)(3), (d)(2)). 
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If  the  CG  determines  that  the  solicitation,  proposed  award  or  award 
does  not  comply  with  procurement  law  or  regulations,  he  is  required  to 
recommend  corrective  action  to  the  agency  that  promotes  compliance  with 
legal  requirements  (§  3554(b)(1)).   The  CG  additionally  may  recommend  mone- 
tary awards  and  costs,  including  reasonable  attorneys'  fees  (§  3554(c)). 

The  authority  granted  the  CG  to  decide  bid  protests  is  not  exclusive. 
Accordingly,  an  Interested  party  retains  the  ability  to  pursue  other  admin- 
istrative or  judicial  relief  for  any  violation  of  a  procurement  law  or 
regulations  (§  3556). 

As  previously  indicated,  the  law  largely  formalizes  functions  presently 
being  performed  by  GAO  in  connection  with  the  award  of  executive  branch  con- 
tracts.  Specific  authority  to  recommend  attorneys'  fees  is  among  the  few 
departures  from  current  practice  made  by  the  law. 

In  brief,  when  a  protest  is  filed,  the  CG  has  to  decide  whether  awards 
or  proposed  awards  comply  with  law  or  regulations,  and  recommend  appropriate 
relief.   For  the  most  part,  the  law,  not  the  CG,  holds  up  a  proposed  award 
or  suspends  in  certain  circumstances  further  performance  on  an  award  prevlouf 
ly  made  to  enable  the  CG  to  decide  the  issue.   Some  limited  discretion  Is 
granted  the  CG  to  extend  the  time  which  an  agency  has  to  respond  to  a  prot.-'r 
(§  3553(a)(2)(B))  and  which  he  has  to  decide  the  merits  of  the  protest 
(§3554(a)(l)).   The  conference  report  indicates  that  the  latter  authorltv  i - 
to  be  used  sparingly  and  "in  unique  circumstances  only."  H.  Rept.  98-8fS'.  i- 
1436. 

Constitutional  objections  have  been  lodged  against  the  law.   At  tbo  • : -• 
of  signing  the  Deficit  Reduction  Act  of  1984,  President  Reagan  charged  r'  .: 
the  bid  protest  provisions  appear  to  violate  the  Constitution's  separatlnn 
powers  doctrine  by  giving  GAO  a  formal  role  in  the  awarding  of  executive 
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branch  contracts.  The  President's  view  In  this  matter  reflects  the  position 
previously  taken  by  the  Department  of  Justice  regarding  similar  legislation. 
See  April  20,  1984,  letter  to  Representative  Jack  Brooks,  Chairman,  Committee 
on  Government  Operations,  House  of  Representatives. 

Generally- speaking,  the  Department  takes  the  position  that  the  law  gives 
to  a  legislative  officer,  i.e.,  the  CG,  executive  or  judicial  authority  con- 
trary to  the  doctrine  of  separation  of  powers.  The  Department  relies  chiefly 
on  Buckley  v.  Valeo,  424  U.S.  I,  139  (1976)  in  support  of  this  conclusion  and 
invokes  INS  v.  Chadha,  103  S.  Ct.  2764  (1983)  to  assert  that  Congress  and, 
therefore,  the  CG  as  a  legislative  officer,  may  not  stay  the  award  or  perfor- 
mance of  a  contract  pending  review  by  a  legislative  official. 

These  constitutional  conclusions  are  based  on  the  assumption  that  the  CG 
is  a  purely  legislative  officer.  That  assumption  is  crucial  to  the  Department's 
constitutional  objections  stated  in  the  aforementioned  April  20,  letter  to 
Chairman  Jack  Brooks. 

The  Department's  April  20  letter,  additionally,  necessarily  assumes  that 
the  bid  protest  functions  formally  adopted  by  the  law  are  essentially  executive 
or  judicial  rather  than  legislative  in  nature.   If  these  assumptions  are  correct, 
the  law's  provisions  applicable  to  bid  protests  would  raise  the  constitutional 
issues  described  by  the  department.   That  "the  legislature  cannot  engraft  executive 
duties  on  a  [purely]  legislative  office"  consistent  with  the  separation  of  powers 
doctrine  is  virtually  beyond  question.   Springer  v.  Philippine  Islands,  217  U.S. 
189,  202  (1908).   Similarly,  it  is  fundamental  that  the  authority  to  administer  and 
enforce  the  public  laws  is  an  executive  function  which  can  only  be  enforced  by  "Of- 
ficers of  the  United  States".   Buckley  v.  Valeo,  424  U.S.  at  139-141. 

The  congressional  power  to  allocate  responsibilities  for  the  execution 
of  laws  is  a  broad  power.   "To  Congress  under  its  legislative  power  is  given 
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the  establishment  of  offices,  the  determination  of  their  Jurisdiction,  the 
prescribing  of  reasonable  and  relevant  qualifications  and  rules  of  eligi- 
bility of  appointees,  and  the  fixing  of  the  term  for  which  they  are  appointed 
and  their  compensation  ..."  Myers  v.  United  States,  272  U.S.  52,  129  (1926); 
Buckley  v.  Valeo,  424  U.S.  1,  134  (1976).   Also,  Congress  may  devolve  upon 
an  executive  official  already  in  office  additional  duties  which  are  germane 
to  that  office.   Shoemaker  v.  United  States,  147  U.S.  282,  301  (1893). 

In  light  of  the  acknowledged  power  of  Congress  to  establish  offices  and 
to  reasonably  regulate  many  incidents  relating  to  offices  within  constraints 
flowing  from  the  separation  of  powers  doctrine,  the  propriety  of  the  role  given  to 
GAO  in  awarding  government  contracts  by  the  law  turns  on  the  resolution  of  two 
matters:   first,  the  status  of  the  CG  as  either  an  executive  or  legislative 
officer;  second,  the  nature  of  the  functions  to  be  carried  out  by  the  GAO. 
Clearly,  if  the  CG  is  a  purely  legislative  officer,  the  grant  of  ex- 
ecutive functions  to  him  would  pose  separation  of  powers  problems.   However, 
if  his  functions  relating  to  bid  protests  are  such  that  Congress  itself 
could  have  discharged  them.  Congress  can  delegate  similar  functions  to  a 
subordinate  legislative  unit,  and  "there  can  be  no  question  that  the  [CG  as 
a  legislative  officer]  may  execute  them."  Buckley  v.  Valeo,  424  U.S.  at  137. 
Conversely,  if  the  CG  is  an  "Officer  of  the  United  States,"  the  confiding  of 
the  functions  in  question  on  him  would  not  violate  the  doctrine  of  separation 
of  powers. 

Although  the  answer  to  both  these  Issues  is  not  so  conclusive  as  to  be 
preclusive  of  contrary  argument,  evidence  supporting  the  view  that  the  CG  is 
an  "Officer  of  the  United  States"  and  that  the  bid  protest  functions  formalized 
by  the  law  are  executive  functions  which  he  can  discharge,  commands  more  respect. 


651 


Turning   to    the  latter   first.   It   should   be  noted    that  but    for   the  curious 
fashion   in  which  the   law  for   the  most    part    formalizes  GAO ' s  current   bid    pro- 
test  activities,    they  would   clearly  constitute  executive   functions.      In   the 
main,    these   involve  administration  and   enforcement  of   procurement  law  "to   ensure 
that    ...    ['full   and   open']    competition  Is  enforced  and   that  vendors  wrongfully 
excluded    ...    from  government  contracts   receive   equitable   relief."      H.    Pept.    No. 
98-861    at   1435.      (Emphasis   added).      These    functions   (i.e.,    deciding  whether   an 
award   or    prospective  award   compiles   with   law  and  regulations,    recommending   ad- 
ministrative  and   other   relief,    including   costs   and   attorneys'    fees.    Issuing 
regulations,    and    extending   response    time   and   decision-making    time)    which   are 
to   be   "exercised    free    from  day-to-day  supervision  of   either   Congress   or   the 
Executive   Branch    ...    are  of   kinds   usually   performed   by   Independent   regulatory 
agencies  or  by  some  department   In    the  Executive  Branch  under    the  direction  of 
an  Act  of   Congress...    These   administrative   functions  may  therefore  be   exercised 
only  by  persons  who    are    'Officers   of    the   United   States.'"      Buckley  v.   Valeo,   424 
U.S.   at   140-141. 

Although   the   bid   protests   functions    formalized   by  the   law  In   our  view 
entail   essentially   executive   activities,    the   law  is   written   In    terms   that 
seemingly  make    the   CG  an    information  gatherer   and    a   reviewing   and   advisory 
official   whose  resolution  of   a  bid   controversy,   while   entitled    to   respect. 
Is    for    the  most    part    free  of   compulsion.      He    is   authorized    to  decide    the    Is- 
sue of   an   actual   or   prospective   award's   conformance   with  law  or   regulations,   but 


652 


he  only  recommends  remedial  relief.  The  latter' s  actual  implementation 
is  left  to  the  contracting  executive  agency  Involved.   Moreover,  the 
latter,  as  indicated,  can  override  the  CG  in  appropriate  circumstances. 
For  the  most  part,  the  award  of  a  contract  or  performance  under  a  con- 
tract is  suspended  for  fixed  periods  by  the  operation  of  law,  not  by  ac- 
tion of  the  CG.   See  INS  v.  Chadha,  103  S.  Ct.  at  2786,  note  19,  re  the 
validity  of  durational  limits  on  authorizations.   Finally,  the  CG's 
role  is  expressly  made  nonexclusive  so  that  existing  administrative  and 
judicial  avenues  of  remedial  relief  remain  available  to  an  interested 
party. 

Viewed  in  this  narrow,  and  in  our  view,  artificial  light,  the  activi- 
ties to  be  carried  out  by  the  CG  under  the  law  could  be  carried  out  by  Con- 
gress itself.   "Insofar  as  the  powers  confided  ...  are  essentially  of  an  in- 
vestigative and  informative  nature,  falling  in  the  same  general  category  as 
the  powers  which  Congress  might  delegate  to  one  of  Its  own  committees,  there 
can  be  no  question  that. ..[a  legislative  officer]  may  exercise  them." 
Buckley  v.  Valeo,  424  U.S.  at  137.   In  other  words.  Congress  could  informally 
give  its  opinion  regarding  compliance  vel  non  with  law  or  regulations  of  a  con- 
tract award  and  recommend  appropriate  relief  when  there  has  been  a  failure  of 
compliance  with  legal  requirements.   An  informal  procedure  along  this  line  that 
is  devoid  of  any  compulsory  effect  seems  to  raise  no  separation  of  powers  prob- 
lems.  See  City  of  Alexandria  v.  United  States.  Appeal  No.  84-713  (June  21, 
1984).   Accordingly,  Congress  might  delegate  their  exercise  to  the  CG. 
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However,  it  would  blink  at  reality  to  conclude  that  the  CG's 
functions  in  this  regard  are  solely  of  an  Investigative  and  informative 
nature  and  that  his  influence  on  contracting  executive  agencies  is  limited 
to  moral  suasion.  Cf.  City  of  Alexandria  v.  United  States,  supra.   In  en- 
acting the  bid  protest  procedures,  the  conferees  stated  that  they  "believe[d] 
that  strong  enforcement  is  necessary  to  Insure  that  the  mandate  for  com- 
petition is  enforced  ..."  H.  Rept.  98-861  at  1435.   (Emphasis  added) 
Clearly,  Congress  did  not  Intend  that  the  CG  decide  whether  awards  or  pro- 
posed awards  comply  with  law  or  regulations  and  recommend  appropriate  admini- 
strative relief,  including  granting  attorneys'  fees,  as  an  academic  or  training 
exercise.   Although  suspension  of  an  award  or  performance  of  a  contract  pending 
a  GAO  decision  flows  largely  by  operation  of  law  in  the  vast  majority  of  cases 
and  can  be  overridden  by  the  contracting  executive  agency  In  appropriate  cases, 
the  CG's  resolution  and  recommendations  were  obviously  Intended  to  weigh  heavily 
on  agency  action.   In  the  words  of  Judge  Holtzoff  directly  on  point:  "As  a  prac- 
tical matter,  no  disbursing  officer  would  make  any .. .payments  in  the  face  of... 
[the  CG's  contrary]  ruling."  United  States  v.  Stewart,  234  F.  Supp.  at  °« . 

These  speculative  matters  aside,  however,  the  law  in  a  number  of  r'lfrl- 
culars  gives  the  GAO  the  kind  of  administrative  discretion  that  Is  usual  1. 
performed  by  Independent  regulatory  agencies  or  by  some  department  In  tbo 
Executive  Branch  under  the  direction  of  an  Act  of  Congress.   Thus,  whllf-  ''• 
time  that  an  agency  has  to  respond  to  a  bid  protest  that  Is  triggered  ^v  ' '  •■ 
filing  of  a  protest  by  an  Interested  party  Is  generally  fixed  by  the  In-  ■• 
25  working  days  (10  working  days  under  the  express  option),  the  CG  has  ':  - 
cretion  to  determine  a  longer  period  (§  3553(b)(2)(C)).   Similarly,  wb 1 ;  • 
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an  award  or  performance  under  a  contract  generally  Is  to  be  suspended  by  law 
for  a  fixed  period  of  90  days,  the  CG  is  authorized  to  extend  the  period  If 
he  determines  "that  the  specific  circumstances  of  the  protest  require  a  longer 
period"  (3554(a)(1)).   The  decision  in  INS  v.  Chadha,  103  S.  Ct.  at  2786 
clearly  signals  that  congressional  actions  at  odds  with  the  exercise  of 
statutorily  delegated  authority  to  an  agency  have  to  take  the  form  of 
law:   "Congress  must  abide  by  its  delegation  of  authority  until  that 
delegation  is  legislatively  altered  or  revoked."  If  Congress  Is  disabled 
from  mandating  an  extension  of  time  Informally  a«d  thus  preventing  the  exer- 
cise of  authority  delegated  to  an  agency,  a  similar  result  obtains  with 
respect  to  the  CG  if  he  Is  deemed  to  be  a  purely  legislative  officer.  As 
such,  he  would  stand  in  no  better  position  than  Congress. 

Other  features  of  the  new  law  suggest  that  something  more  than  moral 
suasion  Is  Involved.   For  example,  monetary  awards,  "Including  reasonable 
attorneys'  fees,"  that  the  CG  may  recommend  "shall  be  paid  promptly  by  the 
Federal  agency  concerned  out  of  funds  available  to  or  for  the  use  of  the 
Federal  agency  for  the  procurement  of  property  and  service"  (§  3554(c)92)). 
A  federal  agency  which  falls  to  fully  Implement  the  CG's  recommendations 
within  60  days  has  to  report  it  to  him  and  he,  Inturn,  Is  to  include  It 
in  an  annual  report  to  Congress  (§  3554(e)).   The  exaction  of  fees  and 
awards  are  typically  functions  exercised  by  agencies  and  courts. 
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Notwithstanding  that  the  law  generally  relies  on  the  agencies  to  en- 
force its  provisions  under  GAO's  direction,  it  does  not  seem  unfair  to  state 
that  it  is  instinct  with  obligation  and  compulsion  Imperfectly  expressed. 
However,  there  is  no  need  to  speculate  upon  these  matters  since  it  has  been 
judicially  determined  that  the  CG  is  performing  executive  functions  in  "ap- 
prov(lng]  or  dlsapprov[lng] .. .payments  made  by  Government  departments  and 
other  agencies,  as  well  as  ...[in]  settling  and  adjusting  accounts  in  which 
the  Government  Is  concerned. .. "United  States  v.  Stewart,  234  F.  Supp.  at  99. 
As  executive  functions  they  could  not  be  exercised  by  the  CG  if  he  were  a 
purely  legislative  officer. 

The  Department  of  Justice  rests  its  assumption  that  CG  Is  a  legislative 
official  and,  therefore,  ineligible  to  discharge  executive  functions  on 
the  statute  establishing  the  GAO  as  an  independent  instrumentality  and  wide- 
spread perceptions  of  the  CG  as  an  officer  of  the  Legislative  Branch. 

Although  the  department  describes  the  agency's  enabling  statute,  31 
U.S.C.  §  702(a),  as  making  the  GAO  an  "instrumentality  'independent  of  the 
executive  branch'",  the  law  reads  "Independent  of  the  executive  departments.' 
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The  law  on  Its  face,  therefore,  gives  GAO  Independence  vls-a-vls  the 
executive  departments,  not  In  express  terms  from  the  Executive  Branch. 
At  odds  with  the  assertion  that  he  Is  Independent  of  the  Executive  Branch 
are  the  requirements  that  the  CG  report  "to  the  President  when  requested 
by  the  President  on  the  work  of  the  ...  [GAO],"  31  U.S.C.  §  "'19(a),  and  to 
"give  the  President  Information  on  expenditures  and  accounting  Lr.e  President 
requests"  (31  U.S.C.  §  719(f)). 

Because  the  GAO  which  he  heads  is  generally  regarded  as  a  congressional 
support  agency,  the  CG  is  widely  perceived  on  Capitol  Hill  as  "their  man". 
See,  e.g.,  C.Q.  Guide  to  Congress  (2d  ed.)  485  (1976).   However,  neither  the 
statutory  nor  congressional  designations  preclude  the  courts  from  looking  be- 
hind them  and  making  determinations  on  the  basis  of  functional  activities  and 
other  factors.   See,  e.g.,  Glidden  Company  v.  Zdanok.  370  U.S.  530,  552  (1962): 
"...  whether  a  tribunal  is  to  be  recognized  as  one  created  under  Article  III 
depends  basically  upon  whether  its  establishing  legislation  complies  with  the 
limitations  of  that  article  ..."  Likewise,  the  nature  and  status  of  an  officer 
is  not  controlled  by  a  statutory  labels  expressed  or  Implied,  but  by  the  nature 
of  the  functions  to  be  performed  by  the  officer  and  the  manner  of  his  or  her 
appointment.   Buckley  v.  Valeo,  424  U.S.  at  138-139. 

Notwithstanding  congressional  and  other  assumptions  regarding  the  CG, 
both  the  mode  of  his  appointment  and  the  nature  of  some  of  his  duties  make 
him  an  "Officer  of  the  United  States."  He  is  appointed  by  the  President 
with  the  advice  and  consent  of  the  Senate  for  a  term  of  15  years.   31  U.S.C. 
§  703(a)(1)  and  (d).   That  the  CG  is  an  "Officer  of  the  United  States"  is 
confirmed  in  Buckley  v.  Valeo,  where  the  Supreme  Court  struck  down  the 
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Federal  Election  Commlssloc  (FEC),  none  of  whose  members  were  appointed  In 

conformity  with  Art.  II,  §  2,  cl.  2.   Finding  that  FEC  performed  significant 

enforcement  authority  pursuant  to  law,  principally  discretionary  power  to 

seek  judicial  relief,  the  Court  held  that  such  authority  could  be  exercised 

only  by  persons  who  are  appointed  in  conformity  with  the  Constitution's 

Appointments  Clause.   In  response  to  Commission's  attempts  to  analogize 

Itself  with  the  CG,  the  Court  observed  as  follows: 

Appellee  Commission  has  relied  for  analogous  support  on 
the  existence  of  the  Comptroller  General,  who  as  a  "legislative 
officer"  has  significant  duties  under  the  1971  Act.   §  308,  86 
Stat.  16.  But  irrespective  of  Congress'  designation,  cf.  31  U.S.C. 
§  65(d),  the  Comptroller  General  is  appointed  by  the  President 
in  conformity  with  the  Appointments  Clause.   424  U.S.  128,  note 
165.   (Emphasis  added) 

Briefly,  the  CG  as  an  "Officer  of  the  United  States"  is  capable  of  exercising 
administrative  and  enforcement  functions  which  neither  Congress  itself  nor 
purely  legislative  officers  can  perform  consistent  with  separation  of  powers 
principles. 

As  previously  noted,  the  exercise  by  the  CG  of  executive  as  well  as  legis- 
lative functions  was  recognized  in  United  States  v.  Stewart,  234  F.  Supp.  at 
99-100.   Noting  his  effective  involvement  in  bid  protest  matters  as  an  aspect  of 
his  statutory  authority  to  settle  public  accounts  and  contrasting  it  with  his  au- 
diting functions,  the  court  observed  as  follows: 

The  Comptroller  General  is  the  head  of  the  General  Accounting 
Office,  31  U.S.C.  §  41,   Unlike  heads  of  most  departments  and  estab- 
lishments of  the  Government,  he  occupies  a  dual  position  and  performs 
a  two-fold  function.   First,  he  makes  investigations  of  matters  re- 
lating to  the  receipt,  disbursement  and  application  of  public  funds, 
and  reports  the  results  of  his  scrutiny  to  the  Congress  with  appro- 
priate recommendations.   In  addition  he  pursues  investigations  that 
may  be  ordered  by  either  House  of  Congress,  or  by  any  Committee  of 
either  House,  In  matters  relating  to  revenue,  appropriations  or  ex- 
penditures, 31  U.S.C.  §  53.   In  performing  these  functions  the  status 
of  the  Comptroller  General  is  that  of  an  officer  of  the  legislative 
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branch  of  the  Government.  The  Congress  has  comprehensive 
authority  to  undertake  investigations  in  aid  of  legislation, 
or  in  connection  with  the  appropriation  of  funds.   Investi- 
gations are  an  aid  to  legislation  and  to  the  making  of  ap- 
propriations and  are  therefore  auxiliary  to  the  basic  func- 
tions of  the  Congress.   The  Congress  may  conduct  investigations 
either  through  Committees  or  through  an  official  such  as  the 
Comptroller  General. 

The  Comptroller  General  has  also  a  second  status  as  the 
chief  accounting  officer  of  the  Government.  His  second  prin- 
cipal function  is  that  of  approval  or  disapproval  of  pajnnents 
made  by  Government  departments  and  other  agencies,  as  well  as 
of  settling  and  adjusting  accounts  in  which  the  Government  Is 
concerned,  31  U.S.C.  §  71.  This  is  an  executive  function  and 
In  performing  it  the  Comptroller  General  acts  as  a  member  of 
the  Executive  branch  of  the  Government.  The  dual  status  of 
the  General  Accounting  Office  is  not  anomalous,  for  many  regu- 
latory commissions  fulfill  in  part  a  legislative  function  and 
in  part  carry  out  executive  duties,  Humphrey's  Executor  v. 
United  States.  295  U.S.  602  55  S.  Ct.  869,  79  L.  Ed.  1611. 
Cf ,  Myers  v.  United  States,  272  U.S.  52,  A7  S.  Ct.  21,  71  L. 
Ed.  160. 

In  more  recent  times,  Congress  has  grafted  other  executive  functions 
on  the  CG,  conspicuously  the  power  to  seek  judicial  relief.  The  Congressional 
Budget  and  Impoundment  Control  Act  of  1974,  2  U.S.C.  §§  686-687,  authorizes 
the  CG  to  monitor  executive  spending  actions  and  to  bring  a  civil  action 
in  the  federal  courts  to  require  budget  authority  to  be  made  available  for 
obligation.   Similarly,  the  General  Accounting  Office  Act  of  1980,  31  U.S.C. 
§  716(b),  empowers  the  CG  to  bring  a  civil  action  to  require  the  production 
of  certain  agency  records.   As  stated  by  the  Supreme  Court  in  Buckley  v. 
Valeo,  424  U.S.  at  140:   "...  responsibility  for  conducting  civil  litiga- 
tion in  the  courts  of  the  United  States  for  vindicating  public  rights  ... 
may  be  discharged  only  by  persons  who  are  'Officers  of  the  United  States'". 

Notwithstanding  that  the  CG  is  appointed  in  the  manner  constitutional! 
prescribed  for  the  appointment  of  "Officers  of  the  United  States"  and 
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that  he  discharges  unquestlonally  executive  functions.  It  Is  sometimes 
contended  that  since  he  Is  not  removable  at  the  will  of  the  President, 
he  Is  a  legislative  officer.   Initially,  It  may  be  noted  that  legisla- 
tive qualifications  on  removal  In  the  form  of  requiring  removal  for 
cause  do  not  convert  an  officer  Into  a  purely  legislative  officer.  See 
Buckley  v.  Valeo,  A24  D.S.  at  135  et  seq.  where  the  Court  discusses  the 
"trilogy  of  cases"  dealing  with  the  constitutional  authority  of  Congress 
to  circumscribe  the  President's  power  to  remove  officers  of  the  United 
States.   Although  qualifications  of  this  kind  may  not  be  imposed  on  purely 
executive  officers,  they  are  permissible  in  the  case  of  officers  who 
additionally  exercise  functions  which  are  legislative  or  judicial  in  nature. 
As  the  CG  execises  both  legislative  and  executive  functions,  United  States 
V.  Stewart,  234  F.  Supp.  at  99-100,  the  constitutional  authority  of  Congress 
to  circumscribe  the  President's  power  to  remove  him  is  consistent  with  the 
Court's  removal  jurisprudence. 

Under  existing  law,  31  U.S.C.  §  703(e)(1),  the  CG  "may  be"  removed  by 
impeachment  or  by  joint  resolution  for  specified  reasons  including  per- 
manent disability,  inefficiency,  neglect  of  duty,  malfeasance,  or  a  felony 
or  conduct  Involving  moral  turpitude.   While  the  law  provides  that  he 
"may  be"  removed  by  impeachment  or  by  law  (I.e.,  a  joint  resolution),  the 
law  on  its  face  does  not  preclude  removal  by  the  President.  Compare  and 
contrast  "may  be"  and  "shall  only  be". 

Despite  some  question  regarding  the  propriety  of  removal  by  law  for 
the  enumerated  reasons  —  a  matter  which  need  not  concern  us  now  —  the 
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alternative  means  of  effecting  the  CG's  removal  are  Instructive.   Clearly, 
If  the  CG  were  a  purely  legislative  officer,  Congress  could  remove  him 
without  recourse  to  law  or  the  impeachment  process.   In  providing  for 
removal  by  a  joint  resolution  which  has  to  be  submitted  to  the  President, 
Congress  signaled  its  appreciation  of  the  fact  that  the  CG  was  something 
more  than  a  legislative  officer.   This  signal  is  reinforced  by  the  alter- 
native removal  procedure,  namely  impeachment,  which  under  Art.  II,  §  4 
is  available  only  in  the  case  of  the  President,  the  Vice  President  and 
all  civil  officers.   Although  the  availability  of  impeachment  to  re- 
move legislative  officers  who  are  neither  Senators  or  Representatives  is 
problematical,  the  Senate  in  the  impeachment  trial  of  Senator  William 
Blount  in  1797  effectively  ruled  that  members  of  Congress  cannot  be  Im- 
peached.  3  Hinds'  Precedents  of  the  House  of  Representatives  §  2294  et 
seq.  (1907)  In  brief,  the  statutory  removal  provisions  applicable  to  the 
CG  do  not  derogate  from  his  being  an  "Officer  of  the  United  States"  for 
certain  purposes,  but  are  consistent  therewith. 

In  summary,  notwithstanding  GAO ' s  independence  vIs-a-vIs  the  executive 
departments  and  widespread  misconceptions  regarding  the  CG's  status,  there 
are  good  and  compelling  reasons  for  concluding  that  be  is  an  "Officer  of  the 
United  States"  and  as  such  has  the  capacity  to  discharge  the  executive  func- 
tions of  resolving  bid  protests  as  formalized  by  Subtitle  D  of  the  Deficit 
Reduction  Act  of  1984. 


d^^ 


Raymond  J.Mjelada 
Senior   Specialist  In 
American   Public   Law 
American  Law  Division 
August   8,    1984 
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18,  August  1,  1984. --Memo rand urn  from  Morgan  F.  Frankel ,  Assistant  Counsel, 

Office  of  Senate  Legal  Counsel,  to  Senate  Governmental  Affairs  Committee, 
regarding  "Constitutionality  of  Procurement  Statute." 
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From:   Morgan  J.  Frar 
Date:   August  1,  1984 

Re:    Constitutionality  of  Procurement  Statute 
Introduction 
You  have  requested  our  views  concerning  the  opinion  of 
the  Department  of  Justice  that  provisions  of  Title  VII  of  the 
Deficit  Reduction  Act  of  1984  ("the  Act")  establishing  a 
statutory  basis  for  the  bid  protest  system  administered  by 
the  Comptroller  General  are  unconstitutional.  The  Department 
raised  two  principal  separation-of-powers  objections  to  the 
enactment  of  an  earlier  version  of  the  Act,  H.R.  5184. 
First,  it  asserted  that  the  bill's  vesting  of  judicial  or 
executive  powers  in  the  Comptroller  General  violates  the 
Appointments  Clause  of  the  Constitution  and  Pucklev  v.  Valeo, 
424  O.S.  1  (1976).   Second,  it  contended  that  the  bill  vio- 
lates the  prohibition  of  In'migraticr.  and  Faturalization 
Service  v.  Chadha,  103  S.Ct.  27o4  (1983)  ,  against  leoislative 
action  by  the  legislative  branch  without  action  by  both 
Houses  and  oresentation  to  the  Presi<?ent.   We  disagree  with 
the  Department's  conclusions  and  believe  that  Title  VII  is 
consistent  with  the  doctrine  of  separation  of  powers  as 
illuminated  by  the  Supreme  Court. 
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The  Statutory  Scheme 
The  Department's  objections  are  directed  at  two  pro- 
visions of  the  Act.-l/  First,  section  2741(a)  establishes  a 
statutory  procedure  for  interested  parties  to  file  protests 
with  the  Comptroller  General  alleging  violations  of  govern- 
ment procurement  requirements.   Under  the  statutory  scheme,  - 
the  initiation  of  a  bid  protest  with  the  Comptroller  General 
automatically  stays  the  authority  of  the  procuring  agency  to 
award  a  contract.   The  purpose  of  the  stay  is  to  enable  the 
Comptroller  General  expeditiously  to  consider  the  protest  and 
the  agency's  response,  and  to  preclude  the  intervening  award 
of  a  contract  from  altering  the  circumstances  of  his  deci- 
sion.  To  that  end,  the  statute  prohibits  the  award  of  a 
contract  in  a  procurement  subject  to  a  pending  protest, 
unless  the  procuring  agency  has  advised  the  Comptroller 
General  that  "urgent  and  compelling  circumstances  which  sig- 
nificantly affect  interests  of  the  United  States  will  not 
permit  waiting  for  the  decision  of  the  Comptroller 


2/  While  the  legislation  was  pending  in  the  Congress,  the 
Department  also  objected  to  a  provision  of  H.R.  5184  that 
would  have  authorized  courts  to  refer  bid  disputes  to  the 
Comptroller  General.   This  provision  is  not  contained  in  the 
Act.   Instead  the  conference  report  states,  "The  Comptroller 
General  currently  receives  from  courts  and  agencies  requests 
concerning  the  propriety  of  procurements.   The  conferees 
intend  that  the  Comptroller  General  have  the  discretion  to 
continue  to  process  these  requests  in  a  manner  consistent 
with  the  one  used  for  bid  protests."   130  Cong.  Rec.  H6760 
(daily  ed.  June  22,  1984). 
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General."   (To  be  codified  at  31  O.S.C.  S  3553(c).)   The  Act 
provides  the  Comptroller  General  with  discretion  to  establish 
a  period  of  forty-five  days,  ninety  days,  or  a  longer  period 
if  necessary,  to  complete  his  review  of  the  protest  or  to 
dismiss  a  protest  as  frivolous  at  any  time.   (To  be  codified 
at  31  O.S.C.  S  3554(a).) 

If  the  Comptroller  General  determines  that  a  protested 
procurement  does  not  comply  with  a  statute  or  regulation,  he 
may  recommend  that  the  agency  take  actions,  such  as  recom- 
peting  the  contract  or  issuing  a  new  solicitation,  to  promote 
compliance  with  its  procurement  obligations.   (To  be  codified 
at  31  O.S.C.  S  3554(b).)   To  complete  this  purely  recom- 
mendatory scheme,  procuring  agencies  must  report  to  the 
Comptroller  General  if  they  have  not  fully  implemented  the 
Comptroller  General's  recommendations,  and  the  Comptroller 
General  must  annually  report  to  Congress  on  agencies' 
failures  to  implement  his  recommendations.   (To  be  codified 
at  31  O.S.C.  S  3554(e).) 

Second,  section  2741(a)  of  the  Act  authorizes  the 
Comptroller  General  to  award  to  a  successful  protesting  party 
his  costs,  including  attorneys'  fees,  of  pursuing  the  protest 
and  of  bidding  on  the  procurement.   (To  be  codified  at  31 
O.S.C.  §  3554(c).)   The  statute  provides  that  such  monetary 
awards  "shall  be  paid  promptly  by  the  Federal  agency  con- 
cerned."  (To  be  codified  at  31  O.S.C.  §  3554(c).) 
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The  Department  of  Justice's  Objections 
The  Justice  Department  asserts  that  the  statutory  bid 
protest  system  violates  Chadha  because  it  "delegates  to  an 
entity  such  as  GAO  the  power  effectively  to  block  Executive 
action  outside  the  legislative  process."   Letter  of  Assistant 
Attorney  General  Robert  A.  McConnell  to  Representative  Jack 
Brooks,  Apr.  20,  1984,  at  3.   The  Department  analogizes  the 
role  of  the  Comptroller  General  in  the  protest  process  to 
that  of  a  congressional  committee  in  a  "committee  approval" 
provision,  "the  only  difference  being  that  the  GAO  would  play 
the  pivotal  role."   Id.   This  argument  is  grounded  upon  the 
Department's  view  that  the  Comptroller  General  is  a  legisla- 
tive entity:   "The  GAO  is  an  instrumentality  'independent  of 
the  executive  branch,'  31  U.S.C.  §  702(a),  and  the 
Comptroller  General  is  properly  considered  to  be  an  officer 
of  the  Legislative  Branch."   Id.  at  1. 

The  Status  of  the  Comptroller  General 
as  an  Officer  of  the  United  States 

The  Department's  separation  of  powers  objections  to 

the  statute's  vesting  of  authority  in  the  Comptroller  General 

fail  because  the  Department  miscomprehends  the  status  of  the 

Comptroller  General.   Although  for  some  purposes  he  may  be 

considered  a  legislative  official, 

[t]he  Comptroller  General  has  also  a  second 
status  as  the  chief  accounting  officer  of 
the  Government.   ...  This  is  an  executive 
function  and  in  performing  it  the  Como- 
troller  General  acts  as  a  member  of  the 
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Executive  Branch  of  the  Government.   The 
dual  status  of  the  General  Accounting  Office 
is  not  anomalous,  for  many  regulatory  com- 
missions fulfill  in  part  a  legislative  func- 
tion and  in  part  carry  out  executive 
duties, . . . 

United  States  v.  Stewart,  264  F.Supp.  89,  99  (D.D.C.),  aff 'd, 
339  F.2d  753  (D.C.  Cir.  1964)  (emphasis  supplied).   The  fact 
that  the  General  Accounting  Office  is  statutorily  "indepen- 
dent of  the  executive  departments,"  31  U.S.C.  §  702(a),  no 
more  renders  it  a  legislative  entity  than  the  independence  of 
the  Federal  Trade  Commission  renders  it  a  congressional 
body.   The  Supreme  Court  has  long  recognized  the  legitimacy 
of  agencies,  like  the  Federal  Trade  Commission,  that  perform 
a  combination  of  quasi-judicial,  quasi-legislative,  or  quasi- 
executive  functions  and  that,  though  composed  of  presidential 
appointees,  operate  free  from  executive  control.   See 
Humphrey's  Execotor  v.  United  States,  295  U.S.  602,  628 
(1935)  (the  Federal  Trade  Commission  is  "a  body  which  shall 
be  independent  of  executive  authority,  except  in  its 
selection" ) . 

Rather  than  focusing  on  the  hybrid  functions  of  such 
an  entity,  for  separation  of  powers  purposes  the  Supreme 
Court  looks  to  its  mode  of  selection.   In  Buckley  v.  Valeo, 
424  U.S.  1,  133  (1975) (per  curiam)  (quoting  Humphrey's 
Executor) ,  the  Court  held  that  the  Appointments  Clause  of  the 
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Constitutiorv2/  "controls  the  appointment  of  the  members  of  a 
typical  administrative  agency  even  though  its  functions  ... 
may  be  'predominantly  quasi-judicial  and  quasi-legislative' 
rather  than  executive."   Congress  had  given  the  Federal  Elec- 
tion Commission,  whose  membership  then  included  individuals 
appointed  by  Members  of  Congress,  "extensive  rulemaking  and 
adjudicative  powers."   Id.  at  110.   The  Court  concluded  that 
the  composition  and  duties  of  the  Commission  violated  the 
Appointments  Clause:   "[A]ny  appointee  exercising  significant 
authority  pursuant  to  the  laws  of  the  United  States  is  an 
'Officer  of  the  United  States,'  and  must,  therefore,  be 
appointed  in  the  manner  prescribed  by  §  2,  cl.  2  of"  article 
two  of  the  Constitution.   Id.  at  126. 

The  Comptroller  General  is  "appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate."   31 


_2/      [The  President]  shall  nominate,  and  by  and 
with  the  Advice  and  Consent  of  the  Senate, 
shall  appoint  Ambassadors,  other  public 
Ministers  and  Consuls,  Judges  of  the  supreme 
Court,  and  all  other  Offices  of  the  United 
States ,  whose  Appointments  are  not  herein 
otherwise  provided  for,  and  which  shall  be 
established  by  Law:   but  the  Congress  may  by 
Law  vest  the  Appointment  of  such  inferior 
Officers,  as  they  think  proper,  in  the 
President  alone,  in  the  Courts  of  Law,  or  in 
the  Heads  of  Departments. 

Art.  II,  Sec.  2,  Cl.  2  (emphasis  supplied). 
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0.S.C.  §  703 (a) (1).-^  Accordingly,  under  Buckley  he  properly 
exercises  authority  as  an  officer  of  the  United  States — ' 
Because  of  the  Comptroller  General's  status  as  an  officer  of 
the  United  States,  the  Department's  invocation  of  Chadha  is 


_3/  The  Comptroller  General's  status  as  an  officer  of  the 
United  States  is  not  affected  by  the  existence  of  statutory 
restrictions  on  his  removal.   31  U.S.C.  §  703(e)(1). 
Although  these  limitations  have  never  been  tested,  see,  e.g.  , 
Myers  v.  United  States,  272  U.S.  52  (1926);  Humohrey's 
Executor ,  supra,  under  the  Constitution  it  is  solely  the  mode 
of  appointment  that  determines  whether  an  official  is  "an 
officer  of  the  United  States." 

_4/   In  fact,  the  Supreme  Court  explicitly  recognized  the 
propriety  of  the  Comptroller  General's  status  in  Buckley.   In 
that  case  the  Federal  Election  Commission  had  attempted  to 
analogize  its  role  to  that  of  the  Comptroller  General.   The 
Court  pointed  out  the  weakness  of  the  analogy:   "[IJrrespec- 
tive  of  Congress'  designation  ...  [of  the  Comptroller  General 
as  a  legislative  officer,]  the  Comptroller  General  is 
appointed  by  the  President  in  conformity  with  the  Appoint- 
ments Clause."   Buckley,  supra,  424  U.S.  at  128  n.l65. 

Moreover,  the  Justice  Department  has  previously  acknow- 
ledged the  Comptroller  General's  status  as  an  officer  of  the 
United  States.   The  plaintiff  in  The  Boeing  Co.  v.  United 
States,  680  F.2d  132  (Ct.Cl.  1982),  cert,  denied,  103  S.Ct. 
1768  (1983),  raised,  among  many  issues,  a  challenge  to  the 
constitutionality  under  Buckley  of  the  appointment  of  members 
to  a  former  governmental  entity  known  as  the  Cost  Accounting 
Standards  Board,  which  was  comprised  of  the  Comptroller 
General  and  four  individuals  appointed  by  him.   Construing 
the  Board's  functions  as  advisory,  the  Department  viewed  it 
as  a  legislative  entity.   However,  the  Department  agreed  with 
the  plaintiff  that,  irrespective  of  the  characterization, 
although  the  appointment  of  the  four  other  members  of  the 
Board  might  be  troublesome  under  Buckley,  the  participation 
on  the  Board  of  the  Comptroller  General,  an  officer  of  the 
United  States  appointed  by  the  President,  raised  no  consti- 
tutional problems.   See  Letter  of  Deputy  Assistant  Attorney 
General  Stuart  E.  Schiffer  to  Senate  Legal  Counsel  Michael 
Davidson,  Nov.  25,  1980,  at  4  ("Comptroller  General  passes 
muster"  under  Appointments  Clause).   The  court  did  not  reach 
the  constitutional  issue. 


45-885  0-85-22 
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inapposite.   Consistent  with  the  Court's  decisions  in  Buckley 
and  Chadha,  the  Congress  has  a  choice:   it  may  create  purely 
legislative  entities  and  appoint  purely  legislative  officials 
to  administer  them,  in  which  case  any  authority  the  officials 
exercise  outside  the  legislative  branch  must  meet  the  consti- 
tutional requirements  of  bicameralism  and  presentation  to  the 
President.   Alternatively,  the  Congress  may  establish  govern- 
mental entities  to  exercise  delegated  authority,  in  which 
case  the  officials  in  those  entities  may  be  appointed  only  by 
the  President,  the  courts,  or  the  heads  of  departments. 
Here,  the  Congress  has  properly  chosen  to  delegate  authority 
to  an  officer  appointed  by  the  President.-^/ 

This  understanding  of  the  role  of  the  Comptroller 
General  as  an  officer  of  the  United  States  coheres  with  the 
functions  previously  assigned  to  the  Comptroller  General  by 
statute.   The  Comptroller  General  has  sweeping  statutory 
authority  to  audit  accounts  and  expenditures  of  agencies  of 
the  United  States  Government.   31  U.S.C.  §§  3522-3525.   The 
Comptroller  General  also  has  statutory  authority  to  settle 
all  accounts  of  the  Government,  to  settle  claims  of  or 
against  the  Government,  and  to  supervise  the  recovery  of 


_5/  The  fact  that  the  Comptroller  General  also  performs 
statutory  reporting  and  investigatory  duties  in  aid  of 
Congress,  see,  e.g. ,  31  U.S.C.  §§  712,  717-719,  does  not 
alter  his  status  as  an  officer  of  the  United  States.   The 
Supreme  Court  recognized  in  Humphrey's  Executor  that  the 
Federal  Trade  Commission  performs  both  types  of  statutory 
duties.   295  U.S.  at  628. 
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debts  due  the  Government.   31  D.S.C.  §§  3526-31,  3702.   More- 
over, decisions  of  the  Comptroller  General  are  binding  upon 
agencies  of  the  Executive  Branch.   See  United  States  ex  rel. 
Skinner  s  Eddy  Corp.  v.  McCarl,--275  U.S.  1,  4  n.2  (1927). 

The  suggestion  by  the  Executive  Branch  that  the  dele- 
gation of  authority  to  the  Comptroller  General  in  the  Deficit 
Reduction  Act  contravenes  the  separation  of  powers  brings 
into  question  the  broad  responsibilities  that  the  Congress 
has  delegated  to  the  Comptroller  General  over  time.   The 
Justice  Department  here  maintains  that  the  statutory  role  of 
the  Comptroller  General  in  the  bid  protest  system  constitutes 
an  unconstitutional  authority  "to  block  Executive  action 
outside  the  legislative  process."   McConnell  Letter,  supra , 
at  3.   Further,  the  Department  objects  specifically  to  the 
Comptroller  General's  authority  to  award  legal  costs  against 
procuring  agencies: 

Whether  this  authority  is  analyzed  as  GAO's 
performing  a  judicial  function  which  is 
binding  on  an  executive  agency,  or  as  GAO's 
rendering  an  administrative  decision  for  the 
Executive  Branch,  it  is  clearly  unconstitu- 
tional.  The  doctrine  of  separation  of 
powers  does  not  ...  permit  the  Legislative 
Branch  to  execute  the  law  by  determining  how 
contracts  should  be  awarded  or  to  adjudicate 
claims  against  the  Executive  Branch. 

Id.  (citation  omitted).   There  is  no  language  in  Buckley  or 
Chadha  to  support  such  an  attack  on  the  important  role  of  the 
Comptroller  General  in  assuring  the  sound  and  lawful  admin- 
istration of  the  Government's  finances. 
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Conclusion 
In  sum,  nothing  in  the  Supreme  Court's  decisions  in 
Buckley  or  Chadha  nor  in  the  doctrine  of  separation  of  powers 
appears  to  forbid  the  Comptroller  General's  role  in  the  bid 
protest  system  contained  in  Title  VII  of  the  Deficit 
Reduction  Act  of  1984,  because  the  Comptroller  General  is  an 
officer  of  the  United  States,  appointed  by  the  President  and 
confirmed  by  the  Senate.   The  fact  that  the  Comptroller 
General  also  performs  numerous  distinct  functions  at  the 
direction  of  Congress,  in  aid  of  the  legislative  function, 
does  nothing  to  alter  this  conclusion. 
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19   August  1,  1984. -Joint  letter  from  the  House  Committee  on  Government 
Operations  and  Senate  Committee  on  Governmental  Affairs  to  Comptroller 
General  Charles  A.  Bowsher  requesting  the  establishment  of  an  inter- 
divisional  task  force  to  review  implementation  of  the  Competition  in 
Contracting  Act. 

Congre£{£{  of  tfje  Winittti  Btatti 

raasfjinflfon,  ©.C    20515 

Auaust    1,    1984 


The  Honorable  Charles  A.  Bowsher 
Comptroller  General  of  the  United  States 
Washington,  D.C.   20548 

Dear  Mr.  Bowsher: 

As  you  know,  the  Competition  in  Contracting  Act  was 
recently  enacted  into  law  as  part  of  the  Deficit  Reduction 
Act  of  1984.   We  want  to  thank  you  and  your  staff  for  the 
strong  support  and  assistance  provided  during  the  considera- 
tion of  this  important  government-wide  procurement  reform 
legislation. 

Our  work  is  not  done,  however,  as  we  must  ensure  that 
(1)  the  amendments  to  the  Federal  Acquisition  Regulation 
required  to  implement  this  Act  accurately  reflect  congres- 
sional intent;  (2)  implementation  is  carried  out  in  a  timely 
fashion,  allowing  for  a  public  comment  period,  in  order  to 
meet  the  April  1,  1985  deadline;  and  (3)  the  procuring  agen- 
cies comply  with  the  statutory  and  regulatory  requirements 
of  the  Act. 

Accordingly,  we  request  that  you  establish  an  inter- 
divisional  task  force  to  review  the  implementation  of,  and 
subsequent  compliance  with,  the  Competition  in  Contracting 
Act.   We  request  that  GAO  report  its  findings,  conclusions, 
and  recommendations  by  March  1,  1985,  to  the  Senate  Govern- 
mental Affairs  Subcommittee  on  Oversight  of  Government  Manage- 
ment and  the  House  Government  Operations  Committee. 

We  also  request  that  you  report  by  December  15,  1984, 
on  GAO's  plans  to  implement  the  bid  protest  provisions  con- 
tained in  section  2713  and  subtitle  D  of  the  Act,  which  take 
effect  on  January  15,  1985. 

Again,  thank  you  and  your  staff  for  your  hard  work  and 
diligence  toward  increasing  competition  in  Federal  contract- 
ing.  We  greatly  appreciate  your  efforts. 

Sincerely, 


fr"  ^ ^7>)    /W<^n^^ 


WILLIAM  S.  COHEN,  Chairman     JACJ^  BROOKS,  Chairman 
Subcommittee  on  Oversight     Hoilee  Committee  on 

of  Government  Management      Government  Operations 
Senate  Committee  on 

Governmental  Affairs 
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'V  '/  -  r -Vi/  ;-  L  •  -  ■'-■ 

CARL  LEVIN     '  FRANK  HORTON 

Ranking  Minority  Member       Ranking  Minority  Member 
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20.  July  31,  1984. — Letter  from  Defense  Acquisition  Regulatory  Council  and 

Civilian  Agency  Acquisition  Council  to  Rep.  Frank  Horton  regarding  establishment 
of  Ad  Hoc  Interagency  Task  Group. 

OFFICE  OF  THE  UNDER  SECRETARY  OF  DEFENSE 


ENGJNEERIMG 

(AM) 

Representative  Frank  Horton 
Committee  on  Government  Operations 
House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Horton: 

The  Competition  in  Contracting  Act  of  198t  substantially  changes  the  basic 
statutes  underlying  the  Federal  procurement  system.   Agencies  will  be  required  to 
achieve  full  and  open  competition  by  soliciting  sealed  bids  or  requesting  competitive 
proposals,  unless  a  statutory  exception  is  met  to  use  other  than  competitive 
procedures.   Among  its  major  provisions,  the  Act  imposes  new  Justification,  approval, 
and  notice  requirements  for  contracts  employing  other  than  full  and  open  competition; 
requires  appointment  of  a  competition  advocate  in  each  procuring  activity;  codifies 
the  General  Accounting  Office  bid  protest  process;  and  provides  statutory  authority 
for  the  General  Services  Board  of  Contract  Appeals  to  resolve  protests  regarding  ADP 
procurement. 

The  Defense  Acquisition  Regulatory  Council  and  the  Civilian  Agency 
Acquisition  Council  have  established  a  joint  Ad  Hoc  Interagency  Task  Group  to  draft 
proposed  coverage  incorporating  the  new  Competition  in  Contracting  Act  of  1981  into 
the  Federal  Acquisition  Regulations  system.   The  two  Councils  will  jointly  oversee 
the  task  group  and  will  approve  draft  coverage  by  30  September  igSl). 

Industry  will  be  asked  to  assist  up  front  by  providing  comments  on  major 
issues  regarding  the  implementation  of  the  Act.   Because  of  the  stringent  time 
constraints  imposed  by  the  legislation,  public  comments  on  the  proposed  FAR  revisions 
will  be  requested  on  an  expedited  basis  so  that  the  Councils  can  utilize  that  input 
in  developing  final  coverage  by  mid-October.   Public  comment  will  also  be  invited  on 
the  final  rule. 

The  final  coverage  must  be  published  in  a  Federal  Acquisition  Circular  and 
the  Federal  Register  by  December  1981)  so  that  orientation/training  can  be 
accomplished.   FAR  solicitations  incorporating  the  Act  will  require  at  least  three 
months  lead  time  to  achieve  effective  Implementation  by  its  31  March  1985  statutory 
deadline. 

Sincerely, 


hi 


/:■ 


Udt 


>c 


MARY   ANN  GILLEECE 
Deputy  Under  Secretary 
/(Acquisition  Management) 


/  ' 


ALLAN  W.  BERES 
Assistant  Administrator 
for  Acquisition  Policy 
GSA 


S.  J.  EVANS 

Assistant  Administrator 
for  Procurement 
NASA 
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21.     Jttly  19,   1984.— Article  by  Myron  Struck,   "President  Resists  Wider  GAO 
Role,     Washington  Post,  p.  A19. 


President  Res^ 

the  Executiye.  Branch!^ 


-•:^.v:.rx-i  ^'-  By  MyroBStrock'     *  '■  ■•m--^  ->.-;^-: 

-Whor-PresidentReagaii' signed  the-  $6&'biIIioir'def- 
idt-K(inctioa  biB  yesterday;  hs  only  coimient'  was's 
^Rnf  statmient  ccitlpzing:  a  provision'  of  the  measure- 
tfaae  wiir  make  it  easier  Xa-  challenge^  the  awanfiog"  <rf 
federal  contracts.     .-    ■  '-.'.'..<'   ..jtt*  ,:^/~       "_ 

Citing  Josticer  Department;  researdii  Rtegan  said  he 
had  tOrNigoroasty^objeet*  becaase  the  lawwill  let  the 
Gsoerar  Accoanting  OfSx  bkida'  executive-  branch 
ageacle^|n»»  awarding  contracts'lf  a-Twl  protest*  has 
been ffleit."--*  ■  .^  — .>:'i'j«\^  ;v>..3;^\|^at--^s9>ia?t3 
'^T'anr^mstnictin^t&e  attoniey  genorai  ta  mfonfr  aO 
oecntive  branch,  agencies : . .  honr  they  may  compijr 
with  the  provisions  of  this  bill  in  »  manner  cooastent 
with  the GqnstitatioQrReagan' said.    '■'-"'-■  --.■>"' /^^Kt 

For  63  years  the^^  GAO.'an  arm-  of  Congress,  Tb»  re- 
viewed bid  protests-,  but  agencies  usually  awanf 'a»> 
tracts  before  it  has  a  chance  to-  issue  -an-  opiuoa'dn 
whether  »  contract  was  awarded  correctly.'      '-"■  ■   '• 

Beginning /an.^  I.  the  new  law  win  requnre  agencies  to 
holdups contracttfaat  has-been  award^if  a  legitimate 
^sotest  has-  been  filed  with  the  GAO.  The;  GAO  inll  con> 
ttaie  to  dismiss.  withouV  detailed  studies,  complamts 
that  it  deems  "frivolous,""  -"    -   _  -  «?*'-,'.    " '^  ^' ' 

^odsy,  unde^the  regiifatioiis,  these  is  little  eooaid- 
eratioa  that  an  agency  has  to-  give  fa  a  ted  protester,. 
'  ant  they- rarely^  issue  stop-worir  ordfers  evevf  gross 
infra^ione  have  turned  up,*' said  Seymour  E&ds»  the 
GACsassocate' general  counsel- focnprocuremieal  "^ 
'  Reagan,  however,  said  the  measure  "Vouid' ancoo- 
stitntiraially  attempt  to  delegate  tothecoraptrofler  gen- 
eral .of  the- United  States,  aa  officer  of  Coagnaa,  the 
power  to  perform  duties  and  responsibilities  that  iaour 
constitiitionai  system  may  be  performed  only  by  of&- 
ctalsitf  the  executive  branch.*  -       •' 

The  comptroller  general,  who  saves  a  single,  15- 
year  term  as  head  of  the  GAO,  is  selected  by  the  pres- 
ident, subject  to.  Senate  confirmation.  But  he  heads  a 
'   legislative  branch  agency  and  cannot  be  removed  by  the 
presidenC  ■    - 

The  GAO  had  sought  the  new  provision  and  had 
worked  with  Rep,  Jack  Brooks  (D-Tex.).  chairman,  of 
the  House  Government  Operations  Gimmittee,  to  draft 
a;  version  that  would  be  sensitive  to  concerns  about  the 
separation  of  powers.  .  . .   - 

'       Efros  contended  that  "the  new  law  does  not  gjve  the 
I   GAO  the  power  to  order  the  federal  agencies  to  hold  up 
a<  procurement,"  Instead,  he  said,  it  requires  the  agen- 
aes  to  hold  up.  a  contract  after  GAO  notifies  them  of  a 
legjtmiate bid  protest  '         ...        ■--      -.r..-. 

(1}54<Efros  said  that,  Jtn^most -cases,  the  new  law.  also^  will 
,■■  require  agencies  to- file  their  views  on  avbid  protest 
within  25  days,  and  will  require  a  GAO  decision  within 
90  days.  Previously,  there  were  no  deadlines^     . 
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22.  July  18,  1984. --Statement  of  the  President  on  signing  of  Competition  in 
Contracting  Act,  "Deficit  Reduction  Act  of  1984,"  Meekly  Compilation  of 
Presidential  Documents,  Vol.  20,  No.  28,  p.  1037. 


Deficit  Reduction  Act  of  1984 


Statement  on  Signing  H.R.  4170  Into  Law 
July  18.  1984 

I  am  today  signing  H.R,  4170.  In  signing 
this  important  legislation,  I  must  sigorously 
object  to  certain  provisions  that  would  un- 
constitutionally attempt  to  delegate  to  the 
Comptroller  General  of  the  United  States, 
an  officer  of  Congress,  the  power  to  per- 
form duties  and  responsibilities  that  in  our 
constitutional  system  may  be  performed 
only  by  officials  of  the  executive  branch. 
This  administration's  position  on  the  uncon- 
stitutionality of  these  provisions  was  clearly 
articulated  to  Congress  by  the  Department 
of  Justice  on  April  20,  1984.  I  am  instruct- 
ing the  Attorney  General  to  inform  all  exec- 
utive branch  agencies  as  soon  as  possible 
with  respect  to  how  they  may  comply  with 
the  provisions  of  this  bill  in  a  manner  con- 
sistent with  the  Constitution. 

Note:  As  enacted,  H.R.  4170  is  Public  Law 
98-369.  approved  July  18. 
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23   July  18  1984. --Portion  of  Public  Law  98-369,  Deficit  Reduction  Act 
'  of  1984  containing  the  Competition  in  Contracing  Act,  with  related 
portion  of  June  23,  1984,  conference  report.  Report  98-861,  containing 
the  statement  of  managers. 


PUBLIC  LAW  98-369-JULY  18,  1984 


DEFICIT  REDUCTION  ACT  OF  1984 


677 


PUBLIC  LAW  98-369— JULY  18,  1984 


98  STAT.  1175 


(b)  Eftective  Date.— The  amendment  made  by  this  section  shall 
apply  to  articles  containing  distilled  spirits  brought  into  the  United 
States  after  September  30, 1985. 

TITLE  VII— COMPETITION  IN 
CONTRACTING 


26  use  7652 
note. 


Competition  in 
Contracting  Act 
of  1984. 


SHORT  TITLE  ' 

Sec.  2701.  This  title  may  be  cited  as  the  "Competition  in  Contract-    41  USC  251  note, 
ing  Act  of  1984". 

Subtitle  A— Amendments  to  the  Federal  Prop- 
erty and  Administrative  Services  Act  of  1949 

PROCUREMENT  PROCEDURES 

Sec.  2711.  (aXl)  Section  303  of  the  Federal  Property  and  Adminis- 
trative Services  Act  of  1949  (41  U.S.C.  253)  is  amended  to  read  as 
follows: 

"competition  requirements 

"Sec.  303.  (aXD  Except  as  provided  in  subsections  (b),  (c),  and  (g) 
and  except  in  the  case  of  procurement  procedures  otherwise  ex- 
pressly authorized  by  statute,  an  executive  agency  in  conducting 
a  'procurement  for  property  or  services — 

"(A)  shall  obtain  full  and  open  competition  through  the  use  of 
competitive  procedures  in  accordance  with  the  requirements  of 
this  title  and  the  modifications  to  regulations  promulgated 
pursuant  to  section  2752  of  the  Competition  in  Contracting  Act 
of  1984;  and  •P<«'.  P-  1203. 

"(B)  shall  use  the  competitive  procedure  or  combination  of 
competitive  procedures  that  is  best  suited  under  the  circum- 
stances of  the  procurement. 
"(2)  In  determining  the  competitive  procedures  appropriate  under 
the  circumstance,  an  executive  agency — 
"(A)  shall  solicit  sealed  bids  if— 

"(i)  time  permits  the  solicitation,  submission,  and  evalua- 
tion of  sealed  bids; 

"(ii)  the  award  will  be  made  on  the  basis  of  price  and 
other  price-related  factors; 

"(iii)  it  is  not  necessary  to  conduct  discussions  with  the 
responding  sources  about  their  bids;  and 

"(iv)  there  is  a  reasonable  expectation  of  receiving  more 
than  one  sealed  bid;  and 
"(B)  shall  request  competitive  proposals  if  sealed  bids  are  not 
appropriate  under  clause  (A). 
"fb)(l)  An  executive  agency  may  provide  for  the  procurement  of 
property  or  services  covered  by  this  section  using  competitive  proce- 
dures but  excluding  a  particular  source  in  order  to  establish  or 
maintain  any  alternative  source  or  sources  of  supply  for  that  proper- 
ty or  service  if  the  agency  head  determines  that  to  do  so — 

'■(A)  would  increase  or  maintain  competition  and  would  likely 
result  in  reduced  overall  costs  for  such  procurement,  or  for  any 
anticipated  procurement,  of  such  property  or  services; 
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"(B)  would  be  in  the  interest  of  national  defense  in  having  a 
facility  (or  a  producer,  manufacturer,  or  other  supplier)  avail- 
able for  furnishing  the  property  or  service  in  case  of  a  national 
emergency  or  industrial  mobilization;  or 

"(C)  would  be  in  the  interest  of  national  defense  in  establish- 
ing or  maintaining  an  essential  engineering,  research,  or  devel- 
opment capability  to  be  provided  bv  an  educational  or  other 
nonprofit  institution  or  a  federally  funded  research  and  devel- 
opment center. 
"(2)  In  fulfilling  phe  statutory  requirements  relating  to  small 
business  concerns  smd  socially  and  economically  disadvantaged 
small  business  concerns,  an  executive  agency  shall  use  competitive 
procedures  but  may  restrict  a  solicitation  to  allow  only  such  busi- 
ness concerns  to  compete. 

"(c)  An  executive  agency  may  use  procedures  other  than  competi- 
tive procedures  only  when— 

"(1)  the  property  or  services  needed  by  the  executive  agency 
are  available  from  only  one  responsible  source  and  no  other 
type  of  property  or  services  will  satisfy  the  needs  of  the  execu- 
tive agency; 

"(2)  the  executive  agency's  need  for  the  property  or  services  is 
of  such  an  unusual  and  compelling  urgency  that  the  Govern- 
ment would  be  seriously  injured  unless  the  executive  agency  is 
permitted  to  limit  the  number  of  sources  from  which  it  solicits 
bids  or  proposals; 

"(3)  it  is  necessary  to  award  the  contract  to  a  particular 
source  or  sources  in  order  (A)  to  maintain  a  facility,  producer, 
manufacturer,  or  other  supplier  available  for  furnishing  prop- 
erty or  services  in  case  of  a  national  emergency  or  to  achieve 
industrial  mobilization,  or  (B)  to  establish  or  maintain  an  essen- 
tial engineering,  research,  or  development  capability  to  be  pro- 
vided by  an  ^ucational  or  other  nonprofit  institution  or  a 
federally  funded  research  and  development  center; 

"(4)  the  terms  of  an  international  agreement  or  treaty  be- 
tween the  United  States  Government  and  a  foreign  government 
or  international  organization,  or  the  written  directions  of  a 
foreign  government  reimbursing  the  executive  agency  for  the 
cost  of  the  procurement  of  the  property  or  services  for  such 
government,  have  the  effect  of  requiring  the  use  of  procedures 
other  than  competitive  procedures; 

"(5)  a  statute  expressly  authorizes  or  requires  that  the  pro- 
curement be  made  through  another  executive  agency  or  from  a 
specified  source,  or  the  agency's  need  is  for  a  brand-name 
commercial  item  for  authorized  resale; 

"(6)  the  disclosure  of  the  executive  agency  s  needs  would 
compromise  the  national  security  unless  the  agency  is  permit- 
ted to  limit  the  number  of  sources  from  which  it  solicits  bids  or 
proposals;  or 
"(7)  the  head  of  the  executive  agency— 

"(A)  determines  that  it  is  necessary  in  the  public  interest 
to  use  procedures  other  than  competitive  procedures  in  the 
particular  procurement  concerned,  and 

"(B)  notifies  the  Congress  in  writing  of  such  determina- 
tion not  less  than  30  days  before  the  award  of  the  contract. 
"(dXD  For  the  purposes  of  applying  subsection  (cXl)— 

"(A)  in  the  case  of  a  contract  for  property  or  services  to  be 
awarded  on  the  basis  of  acceptance  of  an  unsolicited  research 
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proposal,  the  propserty  or  services  shall  be  considered  to  be 
available  from  only  one  source  if  the  source  has  submitted  am 
unsolicited  research  proposal  that  demonstrates  a  unique  and 
innovative  concept  tne  substance  of  which  is  not  otherwise 
available  to  the  United  States  and  does  not  resemble  the  sub- 
stance of  a  pending  competitive  procurement;  and 

"(B)  in  the  case  of  a  follow-on  contract  for  the  continued 
development  or  production  of  a  major  system  or  highly  special- 
ized equipment  when  it  is  likely  that  award  to  a  source  other 
than  the  original  source  would  result  in  (i)  substantial  duplica- 
tion of  cost  to  the  Government  which  is  not  expected  to  be 
recovered  through  competition,  or  (ii)  unacceptable  delays  in 
fulfilling  the  executive  agency's  needs,  such  property  may  be 
deemed  to  be  available  only  from  the  original  source  and  may 
be  procured  through  procedures  other  than  competitive  proce- 
dures. 
"(2)  The  authority  of  the  head  of  an  executive  agency  under 
subsection  (cX7)  may  not  be  delegated. 

"(e)  An  executive  agency  using  procedures  other  than  competitive 
procedures  to  procure  property  or  services  by  reason  of  the  applica- 
tion of  subsection  (cX2)  or  (cX6)  shall  request  offers  from  £is  many 
potential  sources  as  is  practicable  under  the  circumstances. 

"(0(1)  Except  as  provided  in  paragraph  (2),  an  executive  agency 
may  not  award  a  contract  using  procedures  other  than  competitive 
procedures  unless — 

"(A)  the  contracting  officer  for  the  contract  justifies  the  use  of 
such  procedures  in  writing  and  certifies  the  accuracy  and  com- 
pleteness of  the  justification; 
"(B)  the  justification  is  approved — 

"(i)  in  the  case  of  a  contract  for  an  amount  exceeding 
$100,000  (but  equal  to  or  less  than  $1,000,000),  by  the  com- 
petition advocate  for  the  procuring  activity  (without  further 
delegation); 

"(ii)  in  the  case  of  a  contract  for  an  amount  exceeding 
$1,000,000  (but  equal  to  or  less  than  $10,000,000),  by  the 
head  of  the  procuring  activity  or  a  delegate  who,  if  a 
member  of  the  armed  forces,  is  a  general  or  flag  officer  or,  if 
a  civilian;  is  serving  in  a  position  in  grade  GS--16  or  above 
under  the  General  Schedule  (or  in  a  comparable  or  higher  5  USC  5332. 
position  under  another  schedule);  or 

"(iii)  in  the  case  of  a  contract  for  an  amount  exceeding 
$10,000,000,  by  the  senior  procurement  executive  of  the 
agency  designated  pursuant  to  section  16(3)  of  the  Office  of 
Federal  Procurement  Policy  Act  (41  U.S.C.  414(3))  (without    97  Stat.  1330. 
further  delegation);  and 
"(C)  Any  required  notice  has  been  published  with  respect  to 
such  contract  pursuant  to  section  18  of  the  OfTice  of  Federad 
Procurement  PoHcy  Act  amd  all  bids  or  proposals  received  in    Post.  p.  1196. 
response  to  such  notice  have  been  considered  by  such  executive 
agency. 
"(2)  In  the  case  of  a  procurement  permitted  by  subsection  (cX2), 
the  justification  and  approval  required  by  paragraph  (1)  may  be 
made  after  the  contract  is  awarded.  The  justification  and  approval 
required  by  paragraph  (1)  is  not  required  in  the  case  of  a  procure- 
ment permitted  by  subsection  (cXT)  or  in  the  case  of  a  procurement 
conducted  under  the  Act  of  June  25.  1938  (41  U.S.C.  46  et  seq.), 
popularly  referred  to  as  the  Wagner-O'Day  Act. 
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"(3)  The  justification  required  by  paragraph  (IXA)  shall  include— 
"(A)  a  description  of  the  agency's  needs; 
"(B)  £m  identification  of  the  statutory  exception  from  the 
requirement  to  use  competitive  procedures  and  a  demonstra- 
tion, based  on  the  proposed  contractor's  qualifications  or  the 
nature  of  the  procurement,  of  the  reasons  for  using  that  excep- 
tion; 

"(C)  a  determination  that  the  anticipated  cost  will  be  fair  and 
reasonable; 

"(D)  a  description  of  the  market  survey  conducted  or  a  state- 
ment of  the  reasons  a  market  survey  was  not  conducted; 

"(E)  a  listing  of  the  sources,  if  any,  that  expressed  in  writing 
an  interest  in  the  procurement;  and 

"(F)  a  statement  of  the  actions,  if  any,  the  agency  may  take  to 
remove  or  overcome  a  barrier  to  competition  before  a  subse- 
quent procurement  for  such  needs. 
"(4)  The  justification  required  by  paragraph  (IXA)  and  any  related 
information  shall  be  made  available  for  inspection  by  the  public 
consistent  with  the  provisions  of  section  552  of  title  5,  United  States 
Code. 
"(5)  In  no  case  may  an  executive  agency — 

"(A)  enter  into  a  contract  for  property  or  services  using 
procedures  other  than  competitive  procedures  on  the  basis  of 
the  lack  of  advance  planning  or  concerns  related  to  the  amoimt 
of  funds  available  to  the  agency  for  procurement  functions;  or 
"(B)  procure  property  or  services  from  another  executive 
agency  unless  such  other  executive  agency  complies  fully  with 
the  requirements  of  this  title  in  its  procurement  of  such  prop- 
erty or  services. 
The  restriction  set  out  in  clause  (B)  is  in  addition  to,  and  not  in  lieu 
of,  any  other  restriction  provided  by  law. 

"(gXl)  In  order  to  promote  efficiency  and  economy  in  contracting 

and  to  avoid  unnecessary  burdens  for  agencies  and  contractors,  the 

regulations  modified,  in  accordance  with  section  2752  of  the  Compe- 

Post,  p.  1203.  tition  in  Contracting  Act  of  1984  shall  provide  for  special  simplified 

procedures  for  small  purchases  of  property  and  services. 

"(2)  For  the  purposes  of  this  title,  a  small  purchase  is  a  purchase 
or  contract  for  an  £unount  which  does  not  exceed  $25,000. 

"(3)  A  proposed  purchase  or  contract  for  an  amount  above  $25,000 
may  not  be  divided  into  several  purchases  or  contracts  for  lesser 
amounts  in  order  to  use  the  smaJl  purchase  procedures  required  by 
paragraph  (1). 

"(4)  In  using  small  purchase  procedures,  an  executive  agency  shall 
promote  competition  to  the  maximum  extent  practicable.' . 

(2)  Title  ni  of  such  Act  is  further  amended  by  inserting  after. 
section  303  the  following  new  sections: 

"planning  and  SOUCfTATION  REQUIREMENTS 

41  use  253a.  "Sec.  303A.  (aXD  In  preparing  for  the  procurement  of  property  or 

services,  an  executive  agency  shall — 

"(A)  specify  its  needs  and  solicit  bids  or  proposals  in  a  manner 
designed  to  achieve  full  and  open  competition  for  the 
procurement; 

"(B)  use  advsmce  procurement  planning  and  market  research; 
and 
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"(C)  develop  specifications  in  such  manner  as  is  necessary  to 
obtain  full  and  open  competition  with  due  regard  to  the  nature 
of  the  property  or  services  to  be  acquired. 
"(2)  Each  solicitation  under  this  title  shall  include  specifications 
which — 

"(A)  consistent  with  the  provisions  of  this  title,  permit  full 
and  open  competition; 

"(B)  include  restrictive  provisions  or  conditions  only  to  the 

extent  necessary  to  satisfy  the  needs  of  the  executive  agency  or 

as  authorized  by  law. 

"(3)  For  the  purposes  of  paragraphs  (1)  and  (2),  the  type  of 

specification  includwl  in  a  solicitation  shall  depend  on  the  nature  of 

the  needs  of  the  executive  agency  and  the  market  available  to 

satisfy  such  needs.  Subject  to  such  needs,  specifications  may  be 

stated  in  terms  of — 

"(A)  function,  so  that  a  variety  of  products  or  services  may 
qualify; 

"(B)  performance,  including  specifications  of  the  range  of 
acceptable  characteristics  or  of  the  minimum  acceptable  stand- 
airds;  or 
"(C)  design  requirements. 
"(b)  In  addition  to  the  specifications  described  in  subsection  (a), 
each  solicitation  for  sealed  bids  or  competitive  proposals  (other  than 
for  small  purchases)  shall  at  a  minimum  include — 
"(1)  a  statement  of — 

"(A)  all  significant  factors  (including  price)  which  the 
executive  agency  reasonably  expects  to  consider  in  evaluat- 
ing sealed  bids  or  competitive  proposals;  and 

(B)  the  relative  importance  assigned  to  each  of  those 
factors;  and 
"(2XA)  in  the  case  of  sealed  bids— 

"(i)  a  statement  that  sealed  bids  will  be  evaluated  without 
discussions  with  the  bidders;  and 

"(ii)  the  time  and  place  for  the  opening  of  the  sealed  bids; 
or 
"(B)  in  the  case  of  competitive  proposals — 

"(i)  a  statement  that  the  proposals  are  intended  to  be 
evaluated  with,  and  awards  made  after,  discussions  with 
the  offerors,  but  might  be  evaduated  and  awarded  without 
discussions  with  the  offerors;  and 

"(ii)  the  time  and  place  for  submission  of  proposals. 

"evaluation  and  award 

"Sec.  303B.  (a)  An  executive  agency  shall  evaluate  sealed  bids  and    n  use  253o. 
competitive  proposals  based  solely  on  the  factors  specified  in  the 
solicitation. 

"(b)  All  sealed  bids  or  competitive  proposals  received  in  response 
to  a  solicitation  may  be  rejected  if  the  agency  head  determines  that 
such  action  is  in  the  public  interest. 

"(c)  Sealed  bids  shall  be  opened  publicly  at  the  time  and  place 
stated  in  the  solicitation.  The  executive  agency  shall  evaluate  the 
bids  without  discussions  with  the  bidders  and,  except  as  provided  in 
subsection  (b),  shall  award  a  contract  with  reasonable  promptness  to 
the  responsible  source  whose  bid  conforms  to  the  solicitation  and  is 
most  advantageous  to  the  United  States,  considering  only  price  and 
the  other   price-related   factors  included  in  the  solicitation.   The 
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award  of  a  contract  shall  be  made  by  transmitting  written  notice  of 
the  award  to  the  successful  bidder. 

"(dXl)  The  executive  agency  shall  evaluate  competitive  proposals 
and  may  award  a  contract — 

"(A)  after  discussions  conducted  with  the  offerors  at  any  time 
after  receipt  of  the  proposals  and  before  the  award  of  the 
contract;  or 

"(B)  without  discussions  with  the  offerors  (other  thsm  discus- 
sions conducted  for  the  purpose  of  minor  clarification)  when  it 
can  be  clearly  demonstrated  from  the  existence  of  full  and  open 
competition  or  accurate  prior  cost  experience  with  the  product 
or  service  that  acceptance  of  an  initial  proposal  without  discus- 
sions would  result  in  the  lowest  overall  cost  to  the  Government.. 
"(2)  In  the  case  of  award  of  a  contract  under  paragraph  (IXA),  the 
executive  agency  shall  conduct,  before  such  award,  written  or  oral 
discussions  with  all  responsible  sources  who  submit  proposals  within 
the  competitive  rsmge,  considering  only  price  and  the  other  factors 
included  in  the  solicitation. 

"(3)  In  the  case  of  award  of  a  contract  under  paragraph  (IXB),  the 
executive  agency  shall  award  the  contract  based  on  the  proposals  as 
received  (auid  as  clarified,  if  necessary,  in  discussions  conducted  for 
the  purpose  of  minor  clarification). 

"(4)  Except  as  otherwise  provided  in  subsection  (b),  the  executive 
agency  shall  award  a  contract  with  reasonable  promptness  to  the 
responsible  source  whose  proposal  is  most  advantageous  to  the 
United  States,  considering  only  price  amd  the  other  factors  included 
in  the  solicitation.  The  executive  agency  shall  award  the  contract  by 
transmitting  written  notice  of  the  award  to  such  source  and  shall 
promptly  notify  all  other  offerors  of  the  rejection  of  their  proposals. 
"(e)  If  the  agency  head  considers  that  a  bid  or  proposal  evidences  a 
violation  of  the  antitrust  laws,  such  agency  head  shall  refer  the  bid 
or  proposal  to  the  Attorney  General  for  appropriate  action.". 

(3)  Section  309  of  such  Act  (41  U.S.C.  259)  is  amended  by  adding  at 
the  end  thereof  the  following  new  subsections: 

"(b)  The  term  'competitive  procedures'  means  procedures  under 
which  £in  executive  agency  enters  into  a  contract  pursuant  to  full 
and  open  competition.  Such  term  also  includes — 

"(1)  procurement  of  architectural  or  engineering  services  con- 
ducted in  accordance  with  title  IX  of  this  Act  (40  U.S.C.  541  et 
seq.); 

"(2)  the  competitive  selection  of  basic  research  proposals  re- 
sulting from  a  general  solicitation  and  the  peer  review  or 
scientific  review  (as  appropriate)  of  such  proposals;  and 

"(3)  the  procedures  established  by  the  Administrator  for  the 
multiple  awards  schedule  program  of  the  General  Services  Ad- 
ministration if — 

"(A)  participation  in  the  program  has  been  open  to  all 
responsible  sources;  and 
"(B)  orders  and  contracts  under  such  procedures  result  in 
I  the  lowest  overall  cost  adtemative  to  meet  the  needs  of  the 

Government. 
"(c)  The  terms  'full  and  open  competition'  and  'responsible  source' 
have  the  same  meanings  provided  such  terms  in  section  4  of  the 
Post,  p  1195.  Office  of  Federal  Procurement  Policy  Act  (41  U.S.C.  403).". 

(b)  The  table  of  contents  of  such  Act  is  amended  by  striking  out 
the  item  relating  to  section  303  and  inserting  in  lieu  thereof  the 
following: 
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"Sec.  303.  Competition  requirements. 

"Sec.  303 A.  Planning  and  solicitation  requirements. 

"Sec.  303B.  Evaluation  and  award.". 

(c)  The  amendments  made  by  this  section  do  not  supersede  or    4i  USC253  note. 
affect  the  provisions  of  section  8(a)  /)f  the  Small  Business  Act  (15 
U.S.C.  637(a)). 

COST  OR  PRICING  DATA 

Sec.  2712.  Section  304  of  the  Federal  Property  and  Administrative 
Services  Act  of  1949  (41  U.S.C.  254)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 

"(dXD  A  prime  contractor  or  any  subcontractor  shall  be  required 
to  submit  cost  or  pricing  data  under  the  circumstances  listed  below, 
and  shall  be  required  to  certify  that,  to  the  best  of  such  contractor's 
or  subcontractor's  knowledge  and  belief,  the  cost  or  pricing  data 
submitted  were  accurate,  complete,  and  current — 

"(A)  before  the  award  of  amy  prime  contract  under  this  title 
using  procedures  other  than  sealed-bid  procedures,  if  the  con- 
tract price  is  expected  to  exceed  $100,000; 

"(B)  before  the  pricing  of  any  contract  change  or  modification, 
if  the  price  adjustment  is  expected  to  exceed  $100,000,  or  such 
lesser  amount  as  may  be  prescribed  by  the  agency  head; 

"(C)  before  the  award  of  a  subcontract  at  any  tier,  when  the 
prime  contractor  and  each  higher  tier  subcontractor  have  been 
required  to  furnish  such  a  certificate,  if  the  price  of  such 
subcontract  is  expected  to  exceed  $100,000;  or 

"(D)  before  the  pricing  of  any  contract  change  or  modification 

to  a  subcontract  covered  by  clause  (C),  if  the  price  adjustment  is 

expected  to  exceed  $100,000,  or  such  lesser  amount  as  may  be 

prescribed  by  the  agency  head. 

"(2)  Any  prime  contract  or  change  or  modification  thereto  under 

which  a  certificate  is  required  under  paragraph  (1)  shall  contain  a 

provision  that  the  price  to  the  Government,  including  profit  or  fee, 

shall  be  adjusted  to  exclude  any  significant  sums  by  which  it  may  be 

determined  by  the  agency  head  that  such  price  was  increased 

because  the  contractor  or  any  subcontractor  required  to  furnish 

such  a  certificate,  furnished  cost  or  pricing  data  which,  as  of  a  date 

agreed  upon  between  the  parties  (which  date  shall  be  as  close  to  the 

date  of  agreement  on  the  price  as  is  practicable),  were  inaccurate, 

incomplete,  or  noncurrent. 

"(3)  For  the  purpose  of  evaluating  the  accuracy,  completeness,  and 
currency  of  cost  or  pricing  data  required  to  be  submitted  by  this 
subsection,  any  authorized  representative  of  the  agency  who  is  an 
employee  of  the  United  States  Government  shall  have  the  right, 
until  the  expiration  of  three  years  after  final  payment  under  the 
contract  or  subcontract,  to  examine  all  books,  records,  documents, 
and  other  data  of  the  contractor  or  subcontractor  related  to  the 
proposal  for  the  contract,  the  discussions  conducted  on  the  proposal, 
pricing,  or  performance  of  the  contract  or  subcontract. 

"(4)  When  cost  or  pricing  data  are  not  required  to  be  submitted  by 
this  subsection,  such  data  may  nevertheless  be  required  by  the 
agency  if  the  agency  head  determines  that  such  data  are  necessary 
for  the  evaluation  by  the  executive  agency  of  the  reasonableness  of 
the  price  of  the  contract  or  subcontract. 

"(5)  The  requirements  of  this  subsection  need  not  be  applied  to 
contracts  or  subcontracts — 

"(A)  where  the  price  is  based  on — 
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"(i)  adequate  price  competition, 

"(ii)  established  catalog  or  market  prices  of  commercial 

items  sold  in  substantial  quantities  to  the  general  public,  or 

"(iii)  prices  set  by  law  or  regulation,  or 

"(B)  in  exceptional  cases,  where  the  agency  head  determines 

that  the  requirements  of  this  subsection  may  be  waived  and 

states  in  writing  the  reasons  for  such  determination.". 

AUTOMATED  DATA  PROCESSING  DISPUTE  RESOLUTION 

Sec.  2713.  (a)  Section  111  of  the  Federal  Property  and  Administra- 
tive Services  Act  of  1949  (40  U.S.C.  759)  is  amended  by  adding  at  the 
end  thereof  the  following  new  subsection: 

"(hXl)  Upon  request  of  an  interested  party  in  connection  with  any 
procurement  conducted  under  the  authority  of  this  section  (includ- 
ing procurements  conducted  under  delegations  of  procurement  au- 
thority), the  board  of  contract  appeals  of  the  General  Services 
Administration  (hereafter  in  this  subsection  referred  to  as  the 
'board'),  shall  review  any  decision  by  a  contracting  officer  alleged  to 
violate  a  statute  or  regulation.  Such  review  shall  be  conducted 
under  the  standard  applicable  to  review  of  contracting  officer  final 
decisions  by  boards  of  contract  appeals.  An  interested  party  who  has 
filed  a  protest  under  subchapter  V  of  chapter  35  of  title  31,  United 
Post.  p.  1199.  States  Code,  with  respect  to  a  procurement  or  proposed  procurement 
may  not  file  a  protest  with  respect  to  that  procurement  or  propjosed 
procurement  under  this  subsection. 

"(2XA)  When  a  protest  under  this  subsection  is  filed  before  the 
award  of  a  contract  in  a  protested  procurement,  the  board,  at  the 
request  of  an  interested  party  and  within  10  days  of  the  filing  of  the 
protest,  shall  hold  a  hearing  to  determine  whether  the  board  should 
suspend  the  procurement  authority  of  the  Administrator  or  the 
Administrator's  delegation  of  procurement  authority  for  the  pro- 
tested procurement  on  an  interim  basis  until  the  board  can  decide 
the  protest. 

"(B)  The  board  shall  suspend  the  procurement  authority  of  the 

Administrator  or  the  Administrator  s  delegation  of  procurement 

authority  unless  the  Federal  agency  concerned  establishes  that — 

"(i)  absent  action  by  the  board,  contract  award  is  likely  to 

occur  within  30  days  of  the  hearing;  and 

"(ii)  urgent  and  compelling  circumstances  which  significantly 
affect  interests  of  the  United  States  will  not  permit  waiting  for 
the  decision  of  the  board. 

"(3XA)  If  the  Board  receives  notice  of  a  protest  under  this  subsec- 
tion after  the  contract  has  been  awarded  but  within  10  days  after 
the  contract  award,  the  board  shall,  at  the  request  of  an  interested 
party  and  within  10  days  after  the  date  of  the  filing  of  the  protest, 
hold  a  hearing  to  determine  whether  the  board  .should  suspend  the 
procurement  authority  of  the  Administrator  or  the  Administrator's 
delegation  of  procurement  authority  for  the  challenged  procurement 
on  an  interim  basis  until  the  board  can  decide  the  protest.  • 

"(B)  The  board  shall  suspend  the  procurement  authority  of  the 
Administrator  or  the  Administrator  s  delegation  of  procurement 
authority  to  acquire  any  goods  or  services  under  the  contract  which 
are  not  previously  delivered  and  accepted  unless  the  Federal  agency 
concerned  establishes  that  urgent  and  compelling  circumstances 
which  significantly  affect  interests  of  the  United  States  will  not 
permit  waiting  for  the  decision  of  the  board. 
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"(4XA)  The  board  shall  conduct  such  proceedings  and  allow  such 
discovery  as  may  be  required  for  the  expeditious,  fair,  and  reasona- 
ble resolution  of  the  protest. 

"(B)  Subject  to  any  deadlines  imposed  by  section  9(a)  of  the 
Contract  Disputes  Act  of  1978  (41  U.S.C.  608(a)),  the  board  shall  give 
priority  to  protests  filed  under  this  subsection.  The  board  shall  issue 
its  final  decision  within  45  working  days  after  the  date  of  the  filing 
of  the  protest,  unless  the  board's  chairman  determines  that  the 
specific  and  unique  circumstances  of  the  protest  require  a  longer 
period,  in  which  case  the  board  shall  issue  such  decision  within  the 
longer  period  determined  by  the  chairman. 

"(C)  The  board  may  dismiss  a  protest  the  board  determines  is 
frivolous  or  which,  on  its  face,  does  not  state  a  valid  basis  for  protest. 
"(5XA)  In  making  a  decision  on  the  merits  of  protests  brought 
under  this  section,  the  board  shall  accord  due  weight  to  the  policies 
of  this  section  and  the  goals  of  economic  and  efficient  procurement 
set  forth  in  this  section. 

"(B)  If  the  board  determines  that  a  challenged  agency  action 
violates  a  statute  or  regulation  or  the  conditions  of  any  delegation  of 
procurement  authority  issued  pursuant  to  this  section,  the  board 
may  suspend,  revoke,  or  revise  the  procurement  authority  of  the 
Administrator  or  the  Administrators  delegation  of  procurement 
authority  applicable  to  the  challenged  procurement. 

"(O  Whenever  the  board  makes  such  a  determination,  it  may,  in 
accordance  with  section  1304  of  title  31,  United  States  Code,  further 
declare  an  appropriate  interested  party  to  be  entitled  to  the  costs 
of— 

"(i)  filing  and  pursuing  the  protest,  including  reasonable  at- 
torney's fees,  and 
"(ii)  bid  and  proposal  preparation. 
"(6XA)  The  final  decision  of  the  board  may  be  appealed  by  the 
head  of  the  Federal  agency  concerned  and  by  any  interested  party, 
including  interested  parties  who  intervene  in  any  protest  filed  under 
this  subsection,  as  set  forth  in  the  Contract  Disputes  Act  of  1978  (41 
U.S.C.  601  et  seq.). 

"(B)  If  the  board  revokes,  suspends,  or  revises  the  procurement 
authority  of  the  Administrator  or  the  Administrator's  delegation  of 
procurement  authority  after  the  contract  award,  the  affected  con- 
tract shall  be  presumed  valid  as  to  all  goods  or  services  delivered 
and  accepted  under  the  contract  before  the  suspension,  revocation, 
or  revision  of  such  procurement  authority  or  delegation. 

"(C)  Nothing  contained  in  this  subsection  shall  affect  the  board's 
power  to  order  any  additional  relief  which  it  is  authorized  to  provide 
under  amy  statute  or  regulation.  However,  the  procedures  set  forth 
in  this  subsection  shall  only  apply  to  procurements  conducted  under 
the  authority  contained  in  this  section.  In  addition,  nothing  con- 
tained in  this  subsection  shall  affect  the  right  of  any  interested 
party  to  file  a  protest  with  the  contracting  agency  or  to  file  an 
action  in  a  district  court  of  the  United  States  or  the  United  States 
Claums  Court. 

"(8)  Not  later  than  January  15,  1985,  the  board  shall  ado(>t  and 
issue  such  rules  and  procedures  as  may  be  necessary  to  the 
expeditious  disposition  of  protests  filed  under  the  authority  of  this 
subsection. 

"(9)  For  purposes  of  this  subsection — 

"(A)  the  term   'protest'   means  a  written  objection  by  an 
interested  party  to  a  solicitation  by  a  Federal  agency  for  bids  or 
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proposals  for  a  proposed  contract  for  the  procurement  of  prop- 
erty or  services  or  a  written  objection  to  a  proposed  award  or 
the  award  of  such  a  contract;  and 

"(B)  the  term  'interested  party'  means,  with  respect  to  a 
contract  or  proposed  contract  described  in  subparagraph  (A),  an 
actual  or  prospective  bidder  or  offeror  whose  direct  economic 
interest  would  be  affected  by  the  award  of  the  contract  or  by 
failure  to  award  the  contract.". 

Effective  date.  (b)  The  amendment  made  by  this  section  shall  cease  to  be  effective 

40  use  759  note,    on  January  15, 1988. 

CONFORMING  AMENDMENTS 

Sec.  2714.  (aXD  Section  302  of  the  Federal  Property  and  Adminis- 
trative Services  Act  of  1949  (41  U.S.C.  252)  is  amended— 

(A)  by  striking  out  the  second  sentence  in  subsection  (b);  and 

(B)  by  striking  out  subsections  (c),  (d),  (e),  and  (D  and  inserting 
in  lieu  thereof  the  following: 

"(cXD  This  title  does  not  (A)  authorize  the  erection,  repair,  or 
furnishing  of  any  public  building  or  public  improvement,  but  such 
authorization  shall  be  required  in  the  same  manner  as  heretofore,  or 
(B)  permit  any  contract  for  the  construction  or  repair  of  buildings, 
roads,  sidewalks,  sewers,  mains,  or  similar  items  using  procedures 
Ante,  p.  1175.  other  than  sealed-bid  procedures  under  section  303(aX2XA),  if  the 
conditions  set  forth  in  section  303(aX2XA)  apply  or  the  contract  is  to 
be  performed  outside  the  United  States. 

"(2)  Section  303(aX2XA)  does  not  require  the  use  of  sealed-bid 
procedures  in  cases  in  which  section  204(e)  of  title  23,  United  States 
Code,  applies.". 

(2)  The  heading  of  section  304  of  such  Act  (41  U.S.C.  254)  is 
amended  to  read  as  follows: 

"contract  requirements". 

(3)  Section  304  of  such  Act  (41  U.S.C.  254)  is  amended— 

(A)  by  striking  out  "negotiated  pursuant  to  section  302(c)"  in 
the  first  sentence  of  subsection  (a)  and  inserting  in  lieu  thereof 
"awjirded  after  using  procedures  other  than  sealed-bid 
procedures"; 

(B)  by  striking  out  "negotiated  pursuant  to  section  302(c)"  in 
the  second  sentence  of  subsection  (a)  and  inserting  in  lieu 
thereof  "awarded  after  using  procedures  other  than  sealed-bid 
procedures";  and 

(C)  by  striking  out  "negotiated  without  advertising  pursuant 
to  authority  contained  in  this  Act"  in  the  first  sentence  of 
subsection  (c)  and  inserting  in  lieu  thereof  "awarded  after  using 
procedures  other  than  sealed-bid  procedures". 

(4)  Section  307  of  such  Act  (41  U.S.C.  257)  is  amended— 

(A)  by  striking  out  the  first  sentence  of  subsection  (a)  and 
inserting  in  lieu  thereof  the  following:  "Determinations  and 
decisions  provided  in  this  Act  to  be  made  by  the  Administrator 
or  other  agency  head  shall  be  final.  Such  determinations  or 
decisions  may  be  made  with  respect  to  individual  purchases.or 
contracts  or,- except  for  determinations  or  decisions  under  sec- 
Ante.  p  1175.  tions  303,  303A,  and  303B,  with  respect  to  classes  of  purchases 

or  contracts."; 
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(B)  by  striking  out  "Except  as  provided  in  subsection  (b),"  in 
the  second  sentence  of  subsection  (a)  emd  inserting  in  lieu 
thereof  "Except  as  provided  in  section  303(dX2),"; 

(C)  by  striking  out  "this  chapter"  in  such  sentence  and  insert- 
ing in  Ueu  thereof  "this  Act"; 

(D)  by  striking  out  subsection  (b); 

(E)  by  striking  out  "by  paragraphs  (11),  (12),  (13).  or  (14)  of 
section  302(c),"  in  subsection  (c); 

(F)  by  redesignating  subsection  (c)  as  subsection  (b);  and 

(G)  by  striking  out  subsection  (d). 

(5)  Section  308  of  such  Act  (41  U.S.C.  258)  is  amended  by  striking 
out  "entered  into  pursuant  to  section  302(c)  without  advertising, ' 
and  inserting  in  lieu  thereof  "made  or  awau-ded  after  using  proce- 
dures other  than  sealed-bid  procedures". 

(6)  Section  310  of  such  Act  (41  U.S.C.  260)  is  amended  by  striking 
out  "section  302(cX15)  of  this  title  without  regard  to  the  advertising 
requirements  of  sections  302(c)  and  303"  and  inserting  in  lieu 
thereof  "the  provisions  of  this  title  relating  to  procedures  other  than 
sealed-bid  procedures". 

(b)  The  table  of  contents  of  such  Act  is  amended  by  striking  out 
the  item  relating  to  section  304  and  inserting  in  lieu  thereof  the 
following: 

"Sec  304.  Contract  requirements.". 

Subtitle  B — Amendments  to  Title  10,  United 
States  Code 

DECLARATION  OF  POUCY 

Sec.  2721.  Section  2301  of  title  10,  United  States  Code,  is  amended 
to  read  as  follows: 

"§  2301.  Congressional  defense  procurement  policy 

"(a)  The  Congress  finds  that  in  order  to  ensure  national  defense 
preparedness,  conserve  fiscal  resources,  and  enhance  defense  pro- 
duction capability,  it  is  in  the  interest  of  the  United  States  that 
property  and  services  be  acquired  for  the  Department  of  Defense  in 
the  most  timely,  economic,  and  efficient  manner.  It  is  therefore  the 
policy  of  Congress  that — 

"(1)  full  and  open  competitive  procedures  shall  be  used  by  the 
Department  of  Defense  in  accordance  with  the  requirements  of 
this  chapter; 

"(2)  services  and  property  (including  weapon  systems  and 

•  associated  items)  for  the  Department  of  Defense  be  acquired  by 

any  kind  of  contract,  other  than  cost-plus-a-percentage-of-cost 

contracts,  but  including  multiyear  contracts,  that  will  promote 

the  interest  of  the  United  States; 

"(3)  contracts,  when  appropriate,  provide  incentives  to  con- 
tractors to  improve  productivity  through  investment  in  capital 
facilities,  equipment,  and  advanced  technology; 

"(4)  contracts  for  advance  procurement  of  components,  parts, 
and  materials  necessary  for  manufacture  or  for  logistics  support 
of  a  weapon  system  should,  if  feasible  and  practicable,  be  en- 
tered into  in  a  manner  to  achieve  economic-lot  purchases  and 
more  efficient  production  rates; 
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"(5)  the  head  of  an  agency  use  advance  procurement  planning 
and  market  research  and  prepare  contract  specifications  in  such 
a  manner  as  is  necessary  to  obtain  full  and  open  competition 
with  due  regard  to  the  nature  of  the  property  or  services  to  be 
acquired;  and 

"(6)  the  head  of  an  agency  encourage  the  development  and 

maintenance  of  a  procurement  career  management  program  to 

ensure  a  professional  procurement  work  force. 

"(b)  Further,  it  is  the  policy  of  Congress  that  procurement  pjolicies 

and  procedures  for  the  agencies  named  in  section  2303  of  this  title 

shall  in  accordance  with  the  requirements  of  this  chapter — 

"(1)  promote  full  and  open  comp>etition; 

"(2)  be  implemented  to  suppxjrt  the  requirements  of  such 
agencies  in  time  of  war  or  national  emergency  as  well  as  in 
peacetime; 

"(3)  promote  responsiveness  of  the  procurement  system  to 
agency  needs  by  simplifying  and  streamlining  procurement 
processes; 

"(4)  promote  the  attainment  and  maintenance  of  essential 
capability  in  the  defense  industrial  base  and  the  capability  of 
the  United  States  for  industrial  mobilization; 

"(5)  provide  incentives  to  encourage  contractors  to  take  ac- 
tions and  make  recommendations  that  would  reduce  the  costs  to 
the  United  States  relating  to  the  purchase  or  use  of  property  or 
services  to  be  acquired  under  contracts; 

"(6)  promote  the  use  of  commercial  products  whenever  practi- 
cable; and 

"(7)  require  descriptions  of  agency  requirements,  whenever 
practicable,  in  terms  of  functions  to  be  performed  or  perform- 
ance required. 
"(c)  Further,  it  is  the  policy  of  Congress  that  a  fair  proportion  of 
the  purchases  and  contracts  entered  into  under  this  chapter  be 
placed  with  small  business  concerns.". 

CLARIFICATION  OF  APPUCABIUTY  OF  CHAPTER  137  OF  TITLE  10  TO  THE 
SECRETARY  OF  DEFENSE;  DEFINITIONS  , 

Sec.  2722.  (a)  Section  2302  of  title  10,  United  States  Code,  is 
amended  to  read  as  follows: 

"§  2302.  Definitions 

"In  this  chapter: 

"(1)  'Head  of  an  agency'  means  the  Secretary  of  Defense,  the 
Secretary  of  the  Army,  the  Secretary  of  the  Navy,  the  Secretary 
of  the  Air  Force,  the  Secretary  of  Transportation,  and  the 
Administrator  of  the  National  Aeronautics  and  Space  Adminis- 
tration. 

"(2)  'Competitive  procedures'  means  procedures  under  which 
the  head  of  an  agency  enters  into  a  contract  pursuant  to  full 
and  open  competition.  Such  term  also  includes — 

"(A)  procurement  of  architectural  or  engineering  services 
conducted  in  accordance  with  title  IX  of  the  Federal  Prop- 
40  use  541.  erty  and  Administrative  Services  Act  of  1949  (41  U.S.C.  541 

et  seq.); 

"(B)  the  competitive  selection  for  award  of  basic  research 
proposals  resulting  from  a  general  solicitation  and  the  peer 
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review  or  scientific  review  (as  appropriate)  of  such  propos- 
als; and 

"(O  the  procedures  established  by  the  Administrator  of 
General  Services  for  the  multiple  award  schedule  program 
of  the  General  Services  Administration  if— 

"(i)  participation  in  the  program  has  been  open  to  all 
responsible  sources;  and 

"(ii)  orders  and  contracts  under  such  program  result 
in  the  lowest  overadl  cost  alternative  to  meet  the  needs 
of  the  United  States. 
"(3)  The  terms  'full  and  open  competition'  and  'responsible 
source'  have  the  same  meanings  provided  such  terms  in  section 
4  of  the  Office  of  Federal  Procurement  Policy  Act  (41  U.S.C. 
403).".  Pos'-  P- 1195. 

(b)  Section  2303  ofsuch  title  Ls  amended—  lO  USC  2303. 

(1)  in  subsection  (a) — 

(A)  by  striking  out  "purchase,  and  contract  to  purchase," 
and  inserting  in  lieu  thereof  "procurement"; 

(B)  by  striking  out  "named  in  subsection  (b),  and  all 
services,"  and  inserting  in  lieu  thereof  "(other  than  land) 
and  all  services"; 

(C)  by  redesignating  clauses  (1)  through  (5)  as  clauses  (2) 
through  (6),  respectively;  and 

(D)  by  inserting  before  clause  (2)  (as  so  redesignated)  the 
following  new  clause: 

"(1)  The  Department  of  Defense."; 

(2)  by  striking  out  subsection  (b);  and 

(3)  by  redesignating  subsection  (c)  as  subsection  (b). 

PROCUREMENT  PROCEDURES 

Sec.  2723.  (aXD  Section  2304  of  title  10,  United  States  Code,  is 
amended — 

(A)  by  striking  out  subsections  (a)  through  (e)  and  (g),  (h),  and 

ay, 

(B)  by  redesignating  subsection  (f)  as  subsection  (h);  and 
(Q  by  inserting  ailer  the  section  heading  the  following: 

"(aXl)  Except  as  provided  in  subsections  (b),  (c),  and  (g)  and  except 
in  the  case  of  procurement  procedures  otherwise  expressly  author- 
ized by  statute,  the  head  of  an  agency  in  conducting  a  procurement 
for  property  or  services — 

"(A)  shall  obtain  full  and  open  competition  through  the  use  of 
competitive  procedures  in  accordance  with  the  requirements  of 
this  chapter  and  the  modifications  to  regulations  promulgated 
pursuant  to  section  2752  of  the  Competition  in  Contracting  Act 
of  1984;  and  Post.  p.  1203. 

"(B)  shall  use  the  competitive  procedure  or  combination  of 
competitive  krocedures  that  is  best  suited  under  the  circum- 
stances of  the  procurement. 
"(2)  In  determining  the  competitive  procedure  appropriate  under 
'  the  circumstances,  the  head  of  an  agency — 
"(A)  shall  solicit  sealed  bids  if— 

"(i)  time  permits  the  solicitation,  submission,  and  evalua- 
tion of  sealed  bids; 

"(ii)  the  award  will  be  made  on  the  basis  of  price  and 
other  price-related  factors; 
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"(iii)  it  is  not  necessary  to  conduct  discussions  with  the 
responding  sources  about  their  bids;  and 

"(iv)  there  is  a  reasonable  exf)ectation  of  receiving  more 
than  one  sealed  bid;  and 
"(B)  shall  request  competitive  proposals  if  sealed  bids  are  not 
appropriate  under  clause  (A). 
"(bXl)  The  head  of  an  agency  may  provide  for  the  procurement  of 
property  or  services  covered  by  this  chapter  using  competitive  proce- 
dures but  excluding  a  particular  source  in  order  to  establish  or 
maintain  an  alternative  source  or  sources  of  supply  for  that  prop- 
erty or  service  if  the  head  of  the  agency  determines  that  to  do  so — 
"(A)  would  increase  or  maintain  comp>etition  and  would  likely 
result  in  reduced  oversill  costs  for  such  procurement,  or  for  any 
anticipated  procurement,  of  property  or  services; 

"(B)  would  be  in  the  interest  of  national  defense  in  having  a 
facility  (or  a  producer,  manufacturer,  or  other  supplier)  avail- 
able for  furnishing  the  property  or  service  in  case  of  a  national 
emergency  or  industrial  mobilization;  or 

"(C)  would  be  in  the  interest  of  national  defense  in  establish- 
ing or  maintaining  am  essential  engineering,  research,  or  devel- 
opment capability  to  be  provided  by  an  educational  or  other 
nonprofit  institution  or  a  federally  funded  research  and  devel- 
opment center. 
"(2)  In  fulfilling  the  statutory  requirements  relating  to  small 
business   concerns   and   socially   and   economically  disadvantaged 
small  business  concerns,  the  head  of  an  agency  shall  use  competitive 
procedures  but  may  restrict  a  solicitation  to  allow  only  such  busi- 
ness concerns  to  compete. 

"(c)  The  head  of  an  agency  may  use  procedures  other  than  com- 
petitive procedures  only  when — 

"(1)  the  property  or  services  needed  by  the  agency  are  avail- 
able from  only  one  responsible  source  and  no  other  type  of 
property  or  services  will  satisfy  the  needs  of  the  agency; 

"(2)  the  agency's  need  for  the  property  or  services  is  of  such 
an  unusual  and  compelling  urgency  that  the  United  States 
would  be  seriously  injured  unless  the  agency  is  permitted  to 
limit  the  number  of  sources  from  which  it  solicits  bids  or 
profxjsals; 

"(3)  it  is  necessary  to  award  the  contract  to  a  particular 
source  or  sources  in  order  (A)  to  maintain  a  facility,  producer, 
manufacturer,  or  other  supplier  available  for  furnishing  prop- 
erty or  services  in  case  of  a  national  emergency  or  to  achieve 
industrial  mobilization,  or  (B)  to  establish  or  maintain  am  essen- 
tiail  engineering,  research,  or  development  capability  to  be  pro- 
vided by  an  educational  or  other  nonprofit  institution  or  a 
federally  funded  research  and  development  center; 

"(4)  the  terms  of  an  intemationad  agreement  or  a  treaty 
between  the  United  States  and  a  foreign  government  or  interna- 
tional organization,  or  the  written  directions  of  a  foreign  gov- 
ernment reimbursing  the  agency  for  the  cost  of  the  procure- 
ment of  the  property  or  services  for  such  government,  have  the 
effect  of  requiring  the  use  of  procedures  other  tham  competitive 
procedures; 

"(5)  a  statute  expressly  authorizes  or  requires  that  the  pro- 
curement be  made  through  another  aigency  or  from  a  specified 
source,  or  the  agency's  need  is  for  a  bramd-namae  commercial 
item  for  authorized  resale; 
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"(6)  the  disclosure  of  the  agency's  needs  would  compromise 
the  national  security  unless  the  agency  is  permitted  to  limit  the 
number  of  sources  from  which  it  solicits  bids  or  proposals;  or 
"(7)  the  head  of  the  agency— 

"(A)  determines  that  it  isjiecessary  in  the  public  interest 

to  use  procedures  other  than  competitive  procedures  in  the 

particxilar  procurement  concerned,  and 

;  "(B)  notifies  the  Congress  in  writing  of  such  determina- 

i  tion  not  less  than  30  days  before  the  award  of  the  contract. 

]    "(dXl)  For  the  purposes  of  applying  subsection  (cXl) — 

;  "(A)  in  the  case  of  a  contract  for  property  or  services  to  be 

;-        awarded  on  the  basis  of  acceptance  of  an  unsolicited  research 

proposal,  the  property  or  services  shall  be  considered  to  be 

-         available  from  only  one  source  if  the  source  has  submitted  an 

,'  unsolicited  research  proposal  that  demonstrates  a  unique  and 

I  innovative  concept  the  substance  of  which  is  not  otherwise 

I  available  to  the  United  States  and  does  not  resemble  the  sub- 

I  stance  of  a  pending  competitive  procurement;  and 

I  "(B)  in  the  case  of  a  follow-on  contract  for  the  continued 

I  development  or  production  of  a  major  system  or  highly  special- 

{  ized  equipment  when  it  is  likely  that  award  to  a  source  other 

\  than  the  originsil  source  would  result  in  (i)  substantial  duplica- 

\  tion  of  cost  to  the  United  States  which  is  not  expected  to  be 

recovered  through  competition,  or  (ii)  unacceptable  delays  in 

fulfilling  the  agency's  needs,  such  property  may  be  deemed  to  be 

available  only  from  the  original  source  and  may  be  procured 

through  procedures  other  than  competitive  procedures. 

"(2)  The  authority  of  the  head  of  an  agency  under  subsection  (cX7) 

may  not  be  delegated. 

"(e)  The  head  of  an  agency  using  procedures  other  than  competi- 
tive procedures  to  procure  property  or  services  by  reason  of  the 
application  of  subsection  (cX2)  or  (c)(6)  shall  request  offers  from  as 
I     many  potential  sources  as  is  practicable  under  the  circumstances. 
f         "(fXD  Except  as  provided  in  paragraph  (2),  the  head  of  an  agency 
'      may  not  award  a  contract  using  procedures  other  than  competitive 

procedures  unless — 
\  "(A)  the  contracting  officer  for  the  contract  justifies  the  use  of 

!  such  procedures  in  writing  and  certifies  the  accuracy  and  com- 

■  pleteness  of  the  justification; 

"(B)  the  justification  is  approved — 

"(i)  in  the  case  of  a  contract  for  an  amount  exceeding 
$100,000  (but  equal  to  or  less  than  $1,000,000),  by  the  com- 
petition advocate  for  the  procuring  activity  (without  further 
delegation); 

"(ii)  in  the  case  of  a  contract  for  an  amount  exceeding 
$1,000,000  (but  equal  to  or  less  than  $10,000,000),  by  the 
head  of  the  procuring  activity  or  a  delegate  who,  if  a 
member  of  the  armed  forces,  is  a  general  or  flag  officer  or,  if 
a  civilian,  is  serving  in  a  position  in  grade  GS-16  or  above 
under  the  General  Schedule  (or  in  a  comparable  or  higher  5  USC  5332. 
position  under  another  schedule);  or 

"(iii)  in  the  case  of  a  contract  for  an  amount  exceeding 
$10,000,000,  by  the  senior  procurement  executive  of  the 
agency  designated  pursuant  to  section  16(3)  of  the  Office  of 
Federal  Procurement  Policy  Act  (41  U.S.C.  414(3))  (without    97  stat.  1330. 
further  delegation);  and 
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"(C)  any  required  notice  has  been  published  with  respect  to 
such  contract  pursuant  to  section  18  of  the  Office  of  Federal 
Post,  p,  1196  Procurement  Policy  Act  and  all  bids  or  proposals  received  in 

response  to  that  notice  have  been  considered  by  the  head  of  the 
agency. 
"(2)  In  the  case  of  a  procurement  permitted  by  subsection  (cX2), 
the  justification  and  approval  required  by  paragraph  (1)  may  be 
made  after  the  contract  is  awarded.  The  justification  and  approval 
required  by  paragraph  (1)  is  not  required  in  the  case  of  a  procure- 
ment permitted  by  subsection  (cX7)  or  in  the  case  of  a  procurement 
conducted  under  the  Act  of  June  25,  1938  (41  U.S.C.  46  et  seq.), 
popularly  referred  to  as  the  Wagner-O'Day  Act. 

"(3)  The  justification  required  by  paragraph  (IXA)  shall  include — 
"(A)  a  description  of  the  agency's  needs; 

"(B)  an  identification  of  the  statutory  exception  from  the 
requirement  to  use  competitive  procedures  and  a  demonstra- 
tion, based  on  the  proposed  contractor's  qualifications  or  the 
nature  of  the  procurement,  of  the  reasons  for  using  that 
exception; 

"(C)  a  determination  that  the  anticipated  cost  will  be  fair  and 
reasonable; 

"(D)  a  description  of  the  market  survey  conducted  or  a  state- 
ment of  the  reasons. a  market  survey  was  not  conducted; 

"(E)  a  listing  of  the  sources,  if  any,  that  expressed  in  writing 
an  interest  in  the  procurement;  amd 

"(F)  a  statement  of  the  actions,  if  any,  the  agency  may  take  to 
remove  or  overcome  any  barrier  to  competition  before  a  subse- 
quent procurement  for  such  needs. 
"(4)  The  justification  required  by  paragraph  (IXA)  amd  any  related 
information  shall  be  made  available  for  inspection  by  the  public 
5  use  552.  consistent  with  the  provisions  of  section  552  of  title  5. 

"(5)  In  no  case  may  the  head  of  an  agency — 

"(A)  enter  into  a  contract  for  property  or  services  using 

procedures  other  than  competitive  procedures  on  the  basis  of 

the  lack  of  advance  planning  or  concerns  related  to  the  amount 

of  funds  available  to  the  agency  for  procurement  functions;  or 

"(B)  procure  property  or  services  from  another  agency  unless 

such  other  agency  complies  fully  with  the  requirements  of  this 

chapter  in  its  procurement  of  such  property  or  services. 

The  restriction  contained  in  clause  (B)  is  in  addition  to,  and  not  in 

lieu  of,  any  other  restriction  provided  by  law. 

"(gXD  In  order  to  promote  efficiency  £ind  economy  in  contracting 

and  to  avoid  unnecessary  burdens  for  agencies  and  contractors,  the 

regulations  modified  in  accordance  with  section  2752  of  the  Competi- 

Post.  p  1203  tion  in  Contracting  Act  of  1984  shall  provide  for  special  simplified 

procedures  for  small  purchases  of  property  and  services. 

"(2)  For  the  purposes  of  this  chapter,  a  small  purchase  is  a 
purchase  or  contract  for  an  amount  which  does  not  exceed  $25,000. 
"(3)  A  proposed  purchase  or  contract  for  an  amount  above  $25,000 
may  not  be  divided  into  several  purchases  or  contracts  for  lesser 
amounts  in  order  to  use  the  small  purchase  procedures  required  by 
parjigraph  (1).  . 

"(4)  In  using  small  purchase  procedures,  the  head  of  an  agency 

shall  promote  competition  to  the  maximum  extent  practicable.". 

(2)  The  heading  of  such  section  is  amended  to  read  as  follows: 
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"§  2304.  Contracts:  competition  requirements". 

(b)  Section  2305  of  such  title  is  amended  to  read  as  follows:     10USC2305. 

"§  2305.  Contracts:  planning,  solicitation,  evaluation,  and  award 
procedures 

"(aXlXA)  In  preparing  for  the  procurement  of  property  or  services, 
the  head  of  sm  agency  shall — 

"(i)  specify  the  agency's  needs  and  solicit  bids  or  proposals  in 
a  manner  designed  to  achieve  full  and  open  competition  for  the 
procurement; 

"(ii)  use  advance  procurement  planning  and  market  research; 
and 

"(iii)  develop  specifications  in  such  manner  as  is  necessary  to 
obtain  full  and  open  competition  with  due  regard  to  the  nature 
of  the  property  or  services  to  be  acquired. 
"(B)  Each  solicitation  under  this  chapter  shall  include  specifica- 
tions which — 

"(i)  consistent  with  the  provisions  of  this  chapter,  permit  full 
and  open  competition;  and 

"(ii)  include  restrictive  provisions  or  conditions  only  to  the 
extent  necessary  to  satisfy  the  needs  of  the  agency  or  as  author- 
ized by  law. 
"(C)  For  the  purposes  of  subparagraphs  (A)  and  (B),  the  type  of 
specification  included  in  a  solicitation  shall  depend  on  the  nature  of 
the  needs  of  the  agency  and  the  market  available  to  satisfy  such 
needs.  Subject  to  such  needs,  specifications  may  be  stated  in  terms 
of— 

"(i)  function,  so  that  a  variety  of  products  or  services  may 
qualify; 

"(ii)  performance,  including  specifications  of  the  range  of 
acceptable  characteristics  or  of  the  minimum  acceptable  stand- 
ards; or 
"(iii)  design  requirements. 
"(2)  In  addition  to  the  specifications  described  in  paragraph  (1),  a 
solicitation  for  sealed  bids  or  competitive  proposals  (other  than  for 
small  purchases)  shall  at  a  minimum  include — 
"(A)  a  statement  of^ 

"(i)  all  significant  factors  (including  price)  which  the  head 
of  the  agency  reasonably  expects  to  consider  in  evaluating 
sealed  bids  or  competitive  proposals;  and 

"(ii)  the  relative  importance  assigned  to  each  of  those  ■ 
factors;  and 
"(BXi)  in  the  case  of  sealed  bids — 

"(I)  a  statement  that  sealed  bids  will  be  evaluated  with- 
out discussions  with  the  bidders;  and 

"(U)  the  time  and  place  for  the  opening  of  the  sealed  bids; 
or 
"(ii)  in  the  case  of  competitive  proposals — 

"(I)  a  statement  that  the  proposals  are  intended  to  be 
evaluated  with,  and  awards  made  after,  discussions  with 
the  offerors,  but  might  be  evaluated  and  awarded  without 
discussions  with  the  offerors;  and 

"(II)  the  time  and   place  for  submission  of  proposals. 
(bXl)  The  head  of  an  agency  shall  evaluate  sealed  bids  and 
competitive  proposals  based  solely  on  the  factors  specified  in  the 
solicitation. 
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"(2)  All  sealed  bids  or  competitive  proposals  received  in  response 
to  a  solicitation  may  be  rejected  if  the  head  of  the  agency  determines 
that  such  action  is  in  the  public  interest. 

"(3)  Sealed  bids  shall  be  opened  publicly  at  the  time  and  place 
stated  in  the  solicitation.  The  head  of  the  agency  shall  evaluate  the 
bids  without  discussions  with  the  bidders  and,  except  as  provided  in 
paragraph  (2),  shall  award  a  contract  with  reasonable  promptness  to 
the  responsible  bidder  whose  bid  conforms  to  the  solicitation  and  is 
most  advantageous  to  the  United  States,  considering  only  price  and 
the  other  price-related  factors  included  in  the  solicitation.  The 
award  of  a  contract  shall  be  made  by  transmitting  written  notice  of 
the  award  to  the  successful  bidder. 

"(4XA)  The  head  of  an  agency  shall  evaduate  competitive  proposals 
and  may  award  a  contract — 

"(i)  after  discussions  conducted  with  the  offerors  at  any  time 
after  receipt  of  the  proposals  and  before  the  award  of  the 
contract;  or 

"(ii)  without  discussions  with  the  offerors  (other  than  discus- 
sions conducted  for  the  purpose  of  minor  clarification)  when  it 
can  be  clearly  demonstrated  from  the  existence  of  full  and  open 
competition  or  accurate  prior  cost  experience  with  the  product 
or  service  that  acceptance  of  an  initial  proposal  without  discus- 
sions would  result  in  the  lowest  overall  cost  to  the  United 
States. 
"(B)  In  the  case  of  award  of  a  contract  under  subparagraph  (AXi), 
the  head  of  the  agency  shall  conduct,  before  such  award,  written  or 
oral  discussions  with  all  responsible  sources  who  submit  proposals 
within  the  competitive  range,  considering  only  price  and  the  other 
factors  included  in  the  solicitation. 

"(C)  In  the  case  of  award  of  a  contract  under  subparagraph  (AXii), 
the  head  of  the  agency  shall  award  the  contract  based  on  the 
proposals  received  (anci  as  clarified,  if  necessary,  in  discussions 
conducted  for  the  purpose  of  minor  clarification). 

"(D)  Except  as  provided  in  paragraph  (2),  the  head  of  the  agency 
shall  award  a  contract  with  reasonable  promptness  to  the  responsi- 
ble source  whose  proposal   is  most  advantageous  to  the  United 
States,  considering  only  price  and  the  other  factors  included  in  the 
solicitation.  The  head  of  the  agency  shall  award  the  contract  by 
transmitting  written  notice  of  the  award  to  such  source  and  shall 
promptly  notify  all  other  offerors  of  the  rejection  of  their  proposals. 
"(5)  If  the  head  of  an  agency  considers  that  a  bid  or  projx)sal 
evidences  a  violation  of  the  antitrust  laws,  he  shall  refer  the  bid 
or  propx)sal  to  the  Attorney  General  for  appropriate  action.". 
10  use  2304  (c)  The  amendments  made  by  this  section  do  not  supersede  or 

note.  affect  the  provisions  of  section  8(a)  of  the  Small  Business  Act  (15 

U.S.C.  637(a)). 

COST  OR  PRICING  DATA;  CONFORMING  AMENDMENTS 

Sec.  2724.  (a)  The  second  sentence  of  subsection  (a)  of  section  2306 
of  title  10,  United  States  Code,  is  amended  to  read  as  follows: 
"Subject  to  the  limitation  in  the  preceding  sentence,  the  other 
provisions  of  this  section,  and  other  applicable  provisions  of  law,  the 
head  of  an  agency,  in  awarding  contracts  under  this  chapter  after 
using  procedures  other  than  sealed-bid  procedures,  may  enter  into 
any  kind  of  contract  that  he  considers  will  promote  the  best  inter- 
ests of  the  United  States". 
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(b)  Subsection  (b)  of  such  section  is  amended  by  striking  out 
"negotiated  under  section  2304"  in  the  first  sentence  of  subsection 
(b)  and  inserting  in  lieu  thereof  "awarded  under  this  chapter  after 
using  procedures  other  than  sealed-bid  procedures". 

(c)  Subsection  (c)  of  such  section  is  amended  by  striking  out 
"section  2304  of  this  title,"  and  inserting  in  lieu  thereof  "this 
chapter". 

(d)  Subsection  (e)  of  such  section  is  amended  by  striking  out 
"$25,000  or"  in  clause  (2)  and  inserting  in  lieu  thereof  "the  greater 
of  (A)  the  smaJl  purchase  amount  under  section  2304(g)  of  this  title, 
or  (B)". 

(e)  Subsection  (f)  of  such  section  is  amended — 

(A)  in  paragraph  (1)— 

(i)  by  striking  out  "his"  in  the  matter  precedmg  clause  (A) 
and  inserting  in  lieu  thereof  "such  contractor's  or  sub- 
contractor's"; 

(ii)  by  striking  out  "he"  in  the  matter  preceding  clause 
(A);  ^       ^. 

(iii)  by  striking  out  "negotiated  prime  contract  under  this 
title  where"  in  clause  (A)  and  inserting  in  lieu  thereof 
"prime  contract  under  this  chapter  entered  into  after  using 
procedures  other  than  sealed-bid  procedures,  if; 

(iv)  by  striking  out  "for  which"  in  clauses  (B)  and  (D)  and 
inserting  in  lieu  thereof  "if; 

(v)  by  striking  out  "where"  in  clause  (C)  and  inserting  in 
lieu  thereof  "when"; 

(vi)  by  striking  out  "5500,000"  each  place  it  appears  and 
inserting  in  lieu  thereof  "$100,000";  and 

(vii)  by  striking  out  "prior  to"  each  place  it  appears  and 
inserting  in  lieu  thereof  "before"; 

(B)  in  paragraph  (2),  by  striking  out  "negotiated"  both  places 
it  appears; 

(C)  by  redesignating  paragraph  (3)  as  paragraph  (5)  and  strik- 
ing out  "negotiation, '  in  such  paragraph  and  inserting  in  lieu 
thereof  "proposal  for  the  contract,  the  discussions  conducted  on 
the  proposal,"; 

(D)  by  inserting  a  period  after  "noncurrent"  in  paragraph  (2); 

(E)  by  striking  out  ":  Provided,  That  the  requirements"  in 
paragraph  (2)  smd  inserting  in  lieu  thereof  the  following: 

"(3)  The  requirements";  and 

(F)  by  inserting  after  paragraph  (3)  (as  designated  by  clause 
(E))  the  following  new  paragraph: 

"(4)  When  cost  or  pricing  data  is  not  required  to  be  submitted  by 
this  subsection,  such  data  may  nevertheless  be  required  by  the  head 
of  the  agency  if  the  head  of  the  agency  determines  that  such  data  is 
necessary  for  the  evsduation  by  the  agency  of  the  reasonableness  of 
the  price  of  the  contract  or  subcontract."'. 

(0  The  heading  of  such  section  is  amended  to  read  as  follows: 

"§  2306.  Kinds    of    contracts;    cost    or    pricing    data:    truth    in 
negotiation". 

DETERMINATIONS  AND  DECISIONS 

Sec.  2725.  Section  2310  of  title  10,  United  States  Code,  is 
amended — 

(1)  in  subsection  (a)— 
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(A)  by  inserting  ",  except  for  determinations  and  deci- 
sions under  section  2304  or  2305  of  title,"  in  the  first 
sentence  after  "contract  or";  and 

(B)  by  inserting  ",  including  a  determination  or  decision 
under  section  2304  or  2305  of  this  title,"  in  the  second 
sentence  after  "decision";  and 

(2)  by  striking  out  subsection  (b)  and  inserting  in  lieu  thereof 

the  following: 

"(b)    E^ch    determination    or    decision    under    section    2306(c), 

2306(gXl),  2307(c),  or  2313(c)  of  this  title  shall  be  based  on  a  written 

finding  by  the  person  making  the  determination  or  decision,  which 

finding  shall  set  out  facts  and  circumstances  that — 

"(1)  clearly  indicate  why  the  type  of  contract  selected  under 
section  2306(c)  of  this  title  is  likely  to  be  less  costly  tham  any 
other  type  or  that  it  is  impracticable  to  obtain  property  or 
services  of  the  kind  or  quality  required  except  under  such  a 
contract; 

"(2)  support  the  findings  required  by  section  2306(gXl)  of  this 
title; 

"(3)  clearly  indicate  why  advance  payments  under  section 
2307(c)  of  this  title  would  be  in  the  public  interest;  or 

"(4)  clearly  indicate  why  the  application  of  section  2313(b)  of 
this  title  to  a  contract  or  subcontract  with  a  foreign  contractor 
or  foreign  subcontractor  would  not  be  in  the  public  interest. 
Such  a  finding  is  final  and  shall  be  kept  available  in  the  agency  for 
at  least  six  years  after  the  date  of  the  determination  or  decision.  A 
copy  of  the  finding  shall  be  submitted  to  the  General  Accounting 
Office  with  each  contract  to  which  it  applies.". 

UMITATION  ON  AUTHORITY  TO  DELEGATE  CERTAIN  FUNCTIONS 

Sec.   2726.   Section   2311    of  title   10,   United   States   Code,   is 
amended — 

(1)  by  striking  out  ''The  head"  and  inserting  in  lieu  thereof 
"Except  as  provided  in  section  2304(dX2)  of  this  title,  the  head"; 
and 

(2)  by  striking  out  "chapter"  and  all  that  follows  and  inserting 
in  lieu  thereof  "chapter.". 

CONFORMING  AMENDMENTS 

Sec.  2727.  (a)  The  table  of  sections  at  the  beginning  of  chapter  137 
of  title  10,  United  States  (3ode,  is  smiended — 

(1)  by  striking  out  the  item  relating  to  section  2301  and 
inserting  in  lieu  thereof  the  following: 

"2301.  Congressional  defense  procurement  policy.";  and 

(2)  by  striking  out  the  items  relating  to  sections  2304,  2305, 
and  2306  and  inserting  in  lieu  thereof  the  following: 

"2304.  Contracts:  competition  requirements. 

"2305.  Contracts:  planning,  solicitation,  evaluation,  and  award  procedures. 
"2306.  Kinds  of  contracts;  cost  or  pricing  data;  truth  in  negotiation.". 
Ante,  p  1187.  (b)  Subsection  (h)  of  section  2304  of  such  title  (as  redesignated  by 

section  2723(aXlXB))  is  amended— 

(1)  by  striking  out  "negotiated  under  this  section"  and  insert- 
ing in  lieu  thereof  "awarded  after  using  procedures  other  than 
sealed-bid  procedures";  and 
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(2)  by  striking  out  "formal  advertising"  and  inserting  in  lieu 
thereof  "sealed-bid  procedures". 

(c)  Section  2313(b)  of  such  title  is  amended  by  striking  out  "negoti-   lO  USC  2313. 
ated  under  this  chapter"  and  inserting  in  lieu  thereof  "awarded 

after  using  procedures  other  than  sealed-bid  procedures". 

(d)  Section  2356  of  such  title  is  amended  by  striking  out_  "the  10  USC  2356. 
formal  advertising  prescribed  by  section  2305  of  this  title"  and 
inserting  in  lieu  thereof  "a  solicitation  for  sealed  bids  under  chapter 

137  of  this  title". 

Subtitle  C— Amendments  to  the  Office  of 
Federal  Procurement  Policy  Act 

DEFINITIONS 

Sec.  2731.  The  section  of  the  Office  of  Federal  Procurement  Policy 
Act  relating  to  defmitions  (41  U.S.C.  403)  is  redesignated  as  section  4  97  Stat.  1326. 
and  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (4); 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (5)  and 
inserting  in  lieu  thereof  ";  and";  and 

(3)  by  adding  at  the  end  thereof  the  following  new  paragraphs: 
"(6)   the   term    'competitive   procedures'    means   procedures 

under  which  an  agency  enters  into  a  contract  pursuant  to  full 
and  open  competition; 

"(7)  the  term  'full  and  open  competition',  when  used  with 
respect  to  a  procurement,  means  that  all  responsible  sources  are 
permitted  to  submit  sealed  bids  or  competitive  proposals  on  the 
procurement;  and 

"(8)  the  term  'responsible  source'  means  a  prospective  con- 
tractor who — 

"(A)  has  adequate  financial  resources  to  perform  the 
contract  or  the  ability  to  obtain  such  resources; 

"(B)  is  able  to  comply  with  the  required  or  proposed 
delivery  or  performance  schedule,  taking  into  consideration 
all  existing  commercial  and  Government  business 
commitments; 

"(C)  has  a  satisfactory  performance  record; 
"(D)  has  a  satisfactory  record  of  integrity  and  business 
ethics; 

"(E)  has  the  necessary  organization,  experience,  account- 
ing and  operational  controls,  and  technical  skills,  or  the 
ability  to  obtain  such  organization,  experience,  controls, 
and  skills; 

"(F)  has  the  necessary  production,  construction,  and  tech- 
nical equipment  and  facilities,  or  the  ability  to  obtain  such 
equipment  and  facilities;  and 

"(G)  is  otherwise  qualified  and  eligible  to  receive  an 
award  under  applicable  laws  and  regulations.". 

PROCUREMENT  NOTICE  AND  RECORDS;  ADVOCATES  FOR  COMPETITION 

Sec.  2732.  (a)  The  Office  of  Federal  Procurement  Policy  Act  is 
further  amended  by  adding  at  the  end  thereof  the  following  new 
sections: 
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Commerce 
Business  Daily, 
publication 


"procurement  notice 

41  use  416.  "Sec.  18.  (aXl)  Except  as  provided  in  subsection  (c)— 

"(A)  an  executive  agency  intending  to  solicit  bids  or  proposals 
for  a  contract  for  property  or  services  for  a  price  expected  to 
exceed  $10,000  shall  furnish  for  publication  by  the  Secretary  of 
Commerce  a  notice  described  in  subsection  (b);  and 

"(B)  an  executive  agency  awarding  a  contract  for  property  or 
services  for  a  price  exceeding  $25,000  shall  furnish  for  publica- 
tion by  the  Secretary  of  Commerce  a  notice  announcing  such 
award  if  there  is  likely  to  be  any  subcontract  under  such 
contract. 
"(2)  The  Secret2u-y  of  Commerce  shall  publish  promptly  in  the 
Commerce  Business  Daily  each  notice  required  by  paragraph  (1). 
"(3)  Whenever  an  executive  agency  is  required  by  paragraph  (IXA) 
to  furnish  a  notice  of  a  solicitation  to  the  Secretary  of  Commerce, 
such  executive  agency  may  not — 

"(A)  issue  such  solicitation  earlier  than  15  days  after  the  date 
on  which  such  notice  is  published  by  the  Secretary  of  Com- 
merce; or 

"(B)  establish  a  deadline  for  the  submission  of  all  bids  or 
proposals  in  response  to  such  solicitation  that  is  earlier  than  30 
days  after  the  date  on  which  such  solicitation  is  issued. 
"(b)  Each  notice  required  by  subsection  (aXlXA)  shall  include — 
"(1)  an  accurate  description  of  the  property  or  services  to  be 
contracted  for,  which  description  is  not  unnecessarily  restrictive 
of  competition; 

"(2)  the  name,  business  address,  and  telephone  number  of  the 
officer  or  employee  of  the  executive  agency  who  may  be  con- 
tacted for  the  purpose  of  obtaining  a  copy  of  the  solicitation; 
"(3)  the  name,  business  address,  and  telephone  number  of  the 
contracting  officer; 

"(4)  a  statement  that  all  responsible  sources  may  submit  a 
bid,  proposal,  or  quotation  which  shall  be  considered  by  the 
executive  agency;  and 

"(5)  in  the  case  of  a  procurement  using  procedures  other  than 
competitive  procedures,  a  statement  of  the  reason  justifying  the 
use  of  such  procedures  aind  the  identity  of  the  intended  source. 
"(cXl)  A  notice  is  not  required  under  subsection  (aXl)  if— 

"(A)  the  notice  would  disclose  the  executive  agency's  needs 
and  the  disclosure  of  such  needs  would  compromise  the  national 
security; 

"(B)  the  proposed  procurement  would  result  from  acceptance 
of  any  unsolicited  proposal  that  demonstrates  a  unique  and 
innovative  research  concept,  and  the  publication  of  any  notice 
of  such  unsolicited  research  proposal  would  disclose  the  origi- 
nality of  thought  or  innovativeness  of  the  proposal  or  would 
disclose  proprietary  information  associated  with  the  proposal; 
"(C)  the  procurement  is  made  against  an  order  placed  under  a 
requirements  contract,  or 

"(D)   the   procurement  is   made   for   perishable  subsistence 

supplies. 

"(2)  The  requirements  of  subsection  (aXlXA)  do  not  apply  to_  any 

procurement  under  conditions  described  in  clause  (2),  (3),  (4),  (5),  or 

(7)  of  section  303(c)  of  the  Federal  Property  and  Administrative 

Ante.  p.  1175.  Services  Act  of  1949  (41  U.S.C.  253(c))  or  clause  (2),  (3),  (4).  (5),  or  (7) 

Ante.  p.  1187.  q{  section  2304(c)  of  title  10,  United  States  Cbde. 
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"(3)  The  requirements  of  subsection  (aXlXA)  shall  not  apply  in  the 
case  of  any  procurement  for  which  the  head  of  the  executive  agency 
makes  a  determination  in  writing,  with  the  concurrence  of  the 
Administrator,  that  it  is  not  appropriate  or  reasonable  to  publish  a 
notice  before  issuing  a  solicitation. 

"record  requirements 

"Sec.  19.  (a)  Each  executive  agency  shall  establish  and  maintain    41  USC  417. 
for  a  period  of  five  years  a  computer  file,  by  fiscal  year,  containing 
unclassified  records  of  all  procurements,  other  than  small  pur- 
chases, in  such  fiscal  year. 

"(b)  The  record  established  under  subsection  (a)  shall  include— 
"(1)  with  respect  to  each  procurement  carried  out  using  com- 
petitive procedures — 

"(A)  the  date  of  contract  award; 

"(B)  information  identifying  the  source  to  whom  the  con- 
tract was  awarded; 

"(C)  the  property  or  services  obtained  by  the  Government 
under  the  procurement;  and 
"(D)  the  total  cost  of  the  procurement; 
"(2)  with  respect  to  each  procurement  carried  out  using  proce- 
dures other  than  competitive  procedures— 

"(A)  the  information  described  in  clauses  (IXA),  (IXB), 
(1)(C),  and  (IXD); 

"(B)  the  reason  under  section  303(c)  of  the  Federal  Prop- 
erty and  Administrative  Services  Act  of  1949  (41  U.S.C.    Ante.  p.  1175. 
253(c))  or  section  2304(c)  of  title  10,  United  States  Code,  as    Ante.  p.  1187. 
the  case  may  be,  for  the  use  of  such  procedures;  and 

"(C)  the  identity  of  the  organization  or  activity  which 
conducted  the  procurement. 
"(c)  The  information  that  is  included  in  such  record  pursuant  to 
subsection  (bXD  and  relates  to  procurements  resulting  in  the  sub- 
mission of  a  bid  or  proposal  by  only  one  responsible  source  shall  be 
separately  categorized  from  the  information  relating  to  other  pro- 
curements included  in  such  record.  The  record  of  such  information 
shall  be  designated  'noncompetitive  procurements  using  competitive 
procedures'. 

"(d)  The  information  included  in  the  record  established  and  main- 
tained under  subsection  la)  shall  be  transmitted  to  the  General 
Services  Administration  and  shall  be  entered  in  the  Federal  Pro- 
curement Data  System  referred  to  in  section  6(dX4). 

"advocates  for  competition 

"Sec.  20.  (aXl)  There  is  established'm  each  executive  agency  an    41  USC  418. 
advocate  for  competition. 

"(2)  The  head  of  each  executive  agency  shall — 

"(A)  designate  for  the  executive  agency  and  for  each  procur- 
ing activity  of  the  executive  agency  one  officer  or  employee 
serving  in  a  position  authorized  for  such  executive  agency  on 
the  date  of  enactment  of  the  Competition  in  Contracting  Act  of 
1984  (other  than  the  senior  procurement  executive  designated  Ante.  p.  117.5. 
pursuant  to  section  16(3))  to  serve  as  the  advocate  for  97  Sta:.  13:50. 
competition;  ^^  ^^  ■'^"' 
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97  Slat.  1330. 
41  use  414. 


Report. 


41  use  419 


"(B)  not  assign  such  officers  or  employees  any  duties  or 
responsibilities  that  are  inconsistent  with  the  duties  and  respon- 
sibilities of  the  advocates  for  competition;  and 

"(C)  provide  such  officers  or  employees  with  such  staff  or 
assistance  as  may  be  necessary  to  carry  out  the  duties  and 
responsibilities  of  the  advocate  for  competition,  such  as  persons 
who  are  specialists  in  engineering,  technical  operations,  con- 
tract administration,  financial  msinagement,  supply  manage- 
ment, and  utilization  of  small  and  disadvantaged  business 
concerns. 
"(b)  The  advocate  for  competition  of  an  executive  agency  shall — 
"(1)  be  responsible  for  challenging  barriers  to  and  promoting 
full  and  open  competition  in  the  procurement  of  property  and 
services  by  the  executive  agency; 

"(2)  review  the  procurement  activities  of  the  executive 
agency; 

"(3)  identify  and  report  to  the  senior  procurement  executive 
of  the  executive  agency  designated  pursuant  to  section  16(3) — 
"(A)  opportunities  and  actions  taken  to  achieve  full  and 
open  competition  in  the  procurement  activities  of  the  exec- 
utive agency;  and 

"(B)  any  condition  or  action  which  has  the  effect  of 
unnecessarily  restricting  competition  in  the  procurement 
actions  of  the  executive  agency;  and 
"(4)  prepare  and  transmit  to  such  senior  procurement  execu- 
tive an  annual  report  describing — 

"(A)  such  advocate's  activities  under  this  section; 

"(B)  new  initiatives  required  to  increase  competition;  and 

"(C)  barriers  to  full  and  open  competition  that  remain; 

"(5)  recommend  to  the  senior  procurement  executive  of  the 

executive  agency  goals  and  the  plans  for  increasing  competition 

on  a  fiscal  year  basis; 

"(6)  recommend  to  the  senior  procurement  executive  of  the 
executive  sigency  a  system  of  personal  and  organizational 
accountability  for  competition,  which  may  include  the  use  of 
recognition  ancji  awards  to  motivate  program  managers,  con- 
tracting officers,  and  others  in  authority  to  promote  cortipetition 
in  procurement  programs;  and 

"(7)  describe  other  ways  in  which  the  executive  agency  has 

emphasized  competition  in  programis  for  procurement  training 

and  research. 

"(c)  The  advocate  for  competition  for  each  procuring  activity  shall 

be  responsible  for  challenging  barriers  to  and  promoting  full  and 

open  competition  in  the  procuring  activity,  including  unnecessarily 

detailed  specifications  and  unnecessarily  restrictive  statements  of 

need. 

"annual  report  on  COMPETrriON 

"Sec.  21.  (a)  Not  later  than  January  31  of  each  of  1986,  1987,  1988, 
1989,  and  1990,  the  head  of  each  executive  agency  shall  transmit  to 
each  House  of  Congress  a  report  including  the  information  specified 
in  subsection  (b). 
"(b)  Each  report  under  subsection  (a)  shall  include — 

"(1)  a  specific  description  of  all  actions  that  the  head  of  the 
executive  agency  intends  to  take  during  the  current  fiscal  year 
to— 
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"(A)  increase  competition  for  contracts  with  the  executive 
agency  on  the  basis  of  cost  and  other  significant  factors;  and 
"(B)  reduce  the  number  and  dollar  value  of  noncompeti- 
tive contracts  entered  into  by  the  executive  agency;  and 
"(2)  a  summary  of  the  activities  and  accomplishments  of  the 
advocate  for  competition  of  the  executive  agency  during  the 
preceding  fiscal  year.". 
(bXl)  Section  6(e)  of  such  Act  (41  U.S.C.  405(e))  is  amended  by    97  Stat.  1326. 
striking  out  "subsection  (c)"  and  inserting  in  lieu  thereof  "subsec- 
tion (d)". 

(2)  Section  16(1)  of  such  Act  (41  U.S.C.  414(1))  is  amended  to  read    97  Stat.  1330. 
as  follows: 

"(1)  increase  the  use  of  full  and  open  competition  in  the 
procurement  of  property  or  services  by  the  executive  agency  by 
establishing  policies,  procedures,  and  practices  that  assure  that 
the  executive  agency  receives  a  sufficient  number  of  sealed  bids 
or  competitive  proposals  from  responsible  sources  to  fulfill  the 
Government's  requirements  (including  performance  and  deliv- 
ery schedules)  at  the  lowest  reasonable  cost  considering  the 
nature  of  the  property  or  service  procured;". 

Subtitle  D — Procurement  Protest  System 

PROCUREMENT  PROTEST  SYSTEM 

Sec.  2741.   (a)  Chapter  35  of  title  31,  United  States  Code,   is 
amended  by  adding  at  the  end  thereof  the  following  new  subchapter: 

"SUBCHAPTER  V— PROCUREMENT  PROTEST  SYSTEM 

"§  3551.  Definitions  31  uSC  35.51 

"In  this  subchapter — 

"(1)  'protest'  means  a  written  objection  by  an  interested  party 
to  a  solicitation  by  an  executive  agency  for  bids  or  proposals  for 
a  proposed  contract  for  the  procurement  of  property  or  services 
or  a  written  objection  by  an  interested  party  to  a  proposed 
award  or  the  award  of  such  a  contract; 

"(2)  'interested  party',  with  respect  to  a  contract  or  proposed 
contract  described  in  paragraph  (1),  means  an  actual  or  prospec- 
tive bidder  or  offeror  whose  direct  economic  interest  would  be 
affected  by  the  award  of  the  contract  or  by  failure  to  award  the 
contract;  and 

"(3)  'Federal  agency'  has  the  meaning  given  such  term  by 
section  3  of  the  Federal  Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  472). 

"§  3552.  Protests   by   interested   parties   concerning  procurement    31  USC  35.52. 
actions 

"A  protest  concerning  an  alleged  violation  of  a  procurement 
statute  or  regulation  shall  be  decided  by  the  Comptroller  General  if 
filed  in  accordance  with  this  subchapter.  An  interested  party  who 
has  filed  a  protest  under  section  111(h)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (40  U.S.C.  759(h))  with  respect  to  Ante.  p.  US2. 
a  procurement  or  proposed  procurement  may  not  file  a  protest  with 
respect  to  that  procurement  under  this  subchapter. 
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31  use  3553  "§  3553.  Review  of  protests;  effect  on  contracts  pending  decision 

Post.  p.  1202.  "(a)  Under  procedures  prescribed  under  section  3555  of  this  title, 

the  QjmptroUer  General  shall  decide  a  protest  submitted  to  the 
Comptroller  General  by  an  interested  party. 

"(bXD  Within  one  working  day  of  the  receipt  of  a  protest,  the 
Comptroller  General  shall  notify  the  Federal  agency  involved  of  the 
protest. 
Report.  "(2)  Except  as  provided  in  paragraph  (3)  of  this  subsection,  a 

Federal  agency  receiving  a  notice  of  a  protested  procurement  under 
paragraph  (1)  of  this  subsection  shall  submit  to  the  Comptroller 
General  a  complete  report  (including  all  relevant  documents)  on  the 
protested  procurement — 

"(A)  within  25  working  days  from  the  date  of  the  agency's 
receipt  of  that  notice; 

"(B)  if  the  Comptroller  General,  upon  a  showing  by  the 
Federal  agency,  determines  (and  states  the  reasons  in  writing) 
that  the  specific  circumstances  of  the  protest  require  a  longer 
pjeriod,  within  the  longer  period  determined  by  the  Comptroller 
General;  or 

"(C)  in  a  case  determined  by  the  Comptroller  General  to  be 
suitable  for  the  express  option  under  section  3554(aX2)  of  this 
Post.  p.  1201.  title,  within  10  working  days  from  the  date  of  the  Federal 

agency's  receipt  of  that  determination. 
"(3)  A  Federal  agency  need  not  submit  a  report  to  the  Ck)mptroller 
General  pursuant  to  paragraph  (2)  of  this  subsection  if  the  agency  is 
sooner  notified  by  the  Comptroller  General  that  the  protest  con- 
cerned has  been  dismissed  under  section  3554(aX3)  of  this  title. 
"(cXl)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  a 
contract  may  not  be  awarded  in  any  procurement  after  the  Federal 
agency  has  received  notice  of  a  protest  with  respect  to  such  procure- 
ment from  the  Comptroller  General  and  while  the  protest  is 
pending. 

"(2)  The  head  of  the  procuring  activity  responsible  for  award  of  a 
contract  may  authorize  the  award  of  the  contract  (notwithstanding  a 
protest  of  which  the  Federal  agency  has  notice  under  this  section) — 
"(A)  upon  a  written  finding  that  urgent  and  compelling  cir- 
cumstances which  significantly  affect  interests  of  the  United 
States  will  not  permit  waiting  for  the  decision  of  the  Comptrol- 
ler General  under  this  subchapter;  and 

"(B)  after  the  Comptroller  General  is  advised  of  that  finding. 
"(3)  A  finding  may  not  be  made  under  paragraph  (2XA)  of  this 
subsection  unless  the  award  of  the  contract  is  otherwise  likely  to 
occur  within  30  days  thereafter. 

"(dXl)  If  a  Federal  agency  receives  notice  of  a  protest  under  this 
section  after  the  contract  has  been  awarded  but  within  10  days  of 
the  date  of  the  contract  award,  the  Federal  agency  (except  as 
provided  under  paragraph  (2))  shall,  upon  receipt  of  that  notice, 
immediately  direct  the  contractor  to  cease  performance  under  the 
contract  and  to  suspend  any  related  activities  that  may  result  in 
additional  obligations  being  incurred  by  the  United  States  under 
that  contract.  Performance  of  the  contract  may  not  be  resumed 
while  the  protest  is  pending. 

"(2)  The  head  of  the  procuring  activity  responsible  for  award  of  a 
contract  may  authorize  the  performance  of  the  contract  (notwith- 
standing a  protest  of  which  the  Federal  agency  has  notice  under  this 
section) — 
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"(A)  upon  a  written  finding — 

"(i)  that  performance  of  the  contract  is  in  the  best  inter- 
ests of  the  United  States;  or       . 

"(ii)  that  urgent  and  compelling  circumstances  that  sig- 
nificantly affect  interests  of  the  United  States  will   not 
permit  waiting  for  the  decision  of  the  Comptroller  General 
concerning  the  protest;  and 
"(B)  after  the  Comptroller  General  is  notified  of  that  finding. 
"(e)  The  authority  of  the  head  of  the  procuring  activity  to  make 
findings  and  to  authorize  the  award  and  performance  of  contracts 
under  subsections  (c)  and  (d)  of  this  section  may  not  be  delegated. 
"(f)  Within  such  deadlines  as  the  Comptroller  General  prescribes, 
upon  request  each  Federal  agency  shall  provide  to  an  interested 
party  any  document  relevant  to  a  protested  procurement  action 
(including  the  report  required  by  subsection  (bX2)  of  this  section) 
that  would  not  give  that  party  a  competitive  advantage  and  that  the 
party  is  otherwise  authorized  by  law  to  receive. 

"§  3554.  Decisions  on  protests  31  USC  3554 

"(aXl)  To  the  maximum  extent  practicable,  the  Comptroller  Gen- 
eral shall  provide  for  the  inexpensive  and  expeditious  resolution  of 
protests  under  this  subchapter.  Except  as  provided  under  paragraph 
(2)  of  this  subsection,  the  Comptroller  General  shall  issue  a  final 
decision  concerning  a  protest  within  90  working  days  from  the  date 
the  protest  is  submitted  to  the  Comptroller  General  unless  the 
Comptroller  General  determines  and  states  in  writing  the  reasons 
that  the  specific  circumstances  of  the  protest  require  a  longer 
period. 

"(2)  The  Comptroller  General  shall,  by  regulation  prescribed  pur- 
suant to  section  3555  of  this  title,  establish  an  express  option  for    Post.  p.  1202. 
deciding  those  protests  which  the  Comptroller  General  determines 
suitable  for  resolution  within  45  calendar  days  from  the  date  the 
protest  is  submitted. 

"(3)  The  Comptroller  General  may  dismiss  a  protest  that  the 
Comptroller  General  determines  is  frivolous  or  which,  on  its  face, 
does  not  state  a  valid  basis  for  protest. 

"(bXl)  With  respect  to  a  solicitation  for  a  contract,  or  a  proposed 
award  or  the  award  of  a  contract,  protested  under  this  subchapter, 
the  Comptroller  General  may  determine  whether  the  solicitation, 
proposed  award,  or  award  complies  with  statute  and  regulation.  If 
the  (TomptroUer  General  determines  that  the  solicitation,  proposed 
award,  or  award  does  not  comply  with  a  statute  or  regulation,  the 
Comptroller  General  shall  recommend  that  the  Federal  agency— 
"(A)  refrain  from  e.xercising  any  of  its  options  under  the 
contract; 

"(B)  recompete  the  contract  immediately; 
"(C)  issue  a  new  solicitation; 
"(D)  terminate  the  contract; 

"(E)  award  a  contract  consistent  with  the  requirements  of 
such  statute  and  regulation; 

"(F)  implement  any  combination  of  recommendations  under 
clauses  (A),  (B),  (C),  (D),  and  (E);  or 

"(G)  implement  such  other  recommendations  as  the  Comptrol- 
ler General  determines  to  be  necessary  in  order  to  promote 
compliance  with  procurement  statutes  and  regulations. 
"(2)  If  the  head  of  the  procuring  activity  responsible  for  a  contract 
makes  a  finding  under  section  3553(d)(2XA)(i)  of  this  title,  the  Comp-    Ante.  p.  1200. 
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troller  General  shall  make  recommendations  under  this  subsection 
without  regard  to  any  cost  or  disruption  from  terminating,  recom- 
peting,  or  reawarding  the  contract. 

"(cXl)  If  the  Comptroller  General  determines  that  a  solicitation 
for  a  contract  or  a  proposed  award  cr  the  award  of  a  contract  does 
not  comply  with  a  statute  or  regulation,  the  Comptroller  General 
may  declare  an  appropriate  interested  party  to  be  entitled  to  the 
costs  of— 

"(A)  filing  and  pursuing  the  protest,  including  reasonable 
attorneys'  fees;  and 
"(B)  bid  and  proposal  preparation. 

"(2)  Monetary  awards  to  which  a  party  is  declared  to  be  entitled 
under  paragraph  (1)  of  this  subsection  shall  be  paid  promptly  by  the 
Federal  agency  concerned  out  of  funds  available  to  or  for  the  use  of 
the  Federal  sigency  for  the  procurement  of  property  and  services. 

"(d)  Each  decision  of  the  ClomptroUer  General  under  this  subchap- 
ter shall  be  signed  by  the  Comptroller  General  or  a  designee  for  that 
purpose.  A  copy  of  the  decision  shall  be  made  available  to  the 
interested  parties,  the  head  of  the  procuring  activity  responsible  for 
the  solicitation,  proposed  award,  or  award  of  the  contract,  and  the 
senior  procurement  executive  of  the  Federal  agency  involved. 

"(eXl)  The  head  of  the  procuring  activity  responsible  for  the 
solicitation,  proposed  award,  or  award  of  the  contract  shall  report  to 
the  Comptroller  General,  if  the  Federal  agency  has  not  fully  imple- 
mented those  recommendations  within  60  days  of  receipt  of  the 
(Comptroller  General's  recommendations  under  subsection  (b)  of  this 

Report.  "(2)  Not  later  than  January  31  of  each  year,  the  Comptroller 

General  shall  transmit  to  Congress  a  report  describing  each  instance 
in  which  a  Federal  agency  did  not  fully  implement  the  Clomptroller 
General's  recommendations  during  the  preceding  fiscal  year. 

31  use  3555.  "§  3555.  Regulations;  authority  of  Comptroller  General  to  verify 

assertions 

"(a)  Not  later  than  January  15,  1985,  the  CkjmptroUer  General 
shall  prescribe  such  procedures  as  may  be  necessary  to  the  expedi- 
tious decision  of  protests  under  this  subchapter,  including  proce- 
dures for  accelerated  resolution  of  protests  under  the  express  option 
Ante.  p.  1201.         authorized  by  section  3554(aX2)  of  this  title.  Such  procedures  shall 
provide  that  the  protest  process  may  not  be  delayed  by  the  failure  of 
a  party  to  make  a  filing  within  the  time  provided  for  the  filing. 
"(b)  The  (Comptroller  General  may  use  any  authority  available 
31  use  701  et        under  chapter  7  of  this  title  and  this  chapter  to  verify  assertions 
s«7-  made  by  parties  in  protests  under  this  subchapter. 

31  use  3556  "§  3556.  Nonexclusivity  of  remedies;  matters  included  in  agency 

record 

"This  subchapter  does  not  give  the  (Comptroller  General  exclusive 
jurisdiction  over  protests,  and  nothing  contained  in  this  subchapter 
shall  affect  the  right  of  any  interested  party  to  file  a  protest  with 
the  contracting  agency  or  to  file  an  action  in  a  district  court  of  the 
United  States  or  the  United  States  Claims  Court.  In  any  such  action 
based  on  a  procurement  or  proposed  procurement  with  respect  to 
which  a  protest  has  been  filed  under  this  subchapter,  the  reports 
Ante.  p.  1200.  required  by  sections  3553(bX2)  and  3554(eXl)  of  this  title  with  respect 
to  such  procurement  or  proposed  procurement  and  amy  decision  or 
recommendation  of  the  (Comptroller  General  under  this  subchapter 
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with  respect  to  such  procurement  or  proposed  procurement  shall  be 
considered  to  be  part  of  the  agency  record  subject  to  review.'\ 
(b)  The  analysis  for  such  chapter  is  amended  by  adding  ^t  the  end 
thereof  the  following: 

"SUBCHAPTER  V-PROCUREME>rr  PROTEST  SYSTEM 

"3551.  Definitions. 

"3552.  Protests  by  interested  parties  concerning  procurement  actions. 

"3553.  Review  of  protests;  effect  on  contracts  pending  decision. 

"3554.  Decisions  on  protests. 

"3555.  Regulations;  authority  of  Comptroller  General  to  verify  assertions. 

"3556.  Nonexclusivity  of  remedies;  matters  included  in  agency  record.". 

Subtitle  E— Effective  Date;  Regulations;  Study 


EFFECTIVE  DATES 

Sec.  2751.  (a)  Except  as  provided  in  subsection  (b),  the  amend-   41  USC  251  note, 
ments  made  by  this  title  shall  apply  with  respect  to  any  solicitation 
for  bids  or  proposals  issued  after  March  31,  1985. 

(b)  The  amendments  made  by  section  2713  and  subtitle  D  shall    Ante.  pp.  llS2, 
apply  with  respect  to  any  protest  filed  after  January   14,   1985.    ^^^^ 

MODIFICATION  OF  FEDERAL  ACQUISITION  REGULATIONS 

Sec.  2752.  Not  later  than  March  31,  1985,  the  single  Government-   41  USC  403  note, 
wide  procurement  regulation  referred  to  in  section  4(4)(A)  of  the 
Office  of  Federal  Procurement  Policy  Act  (41  U.S.C.  403(4)(A))  shall    Ante.  p.  1195. 
be  modified  to  conform  to  the  requirements  of  this  title  and  the 
amendments  made  by  this  title. 

STUDY  OF  alternatives 

Sec.  2753.  (a)  Not  later  than  January  31,  1985,  the  Administrator  41  USC  40?  note, 
of  the  Office  of  Federal  Procurement  Policy,  in  consultation  with  the 
Secretary  of  Defense,  the  Administrator  of  General  Services  and  the 
Administrator  of  the  National  Aeronautics  and  Space  Administra- 
tion, shall  complete  a  study  of  alternatives  and  recommend  to  the 
Committee  on  Governmental  Affairs  of  the  Senate  and  the  Commit- 
tee on  Government  Operations  of  the  House  of  Representatives  a 
plan  to  increase  the  opportunities  to  achieve  full  and  open  competi- 
tion on  the  basis  of  technical  qualifications,  quality,  and  other 
factors  in  the  procurement  of  professional,  technical,  and  manage- 
rial services. 

(b)  Such  plan  shall  provide  for  testing  the  recommended  alterna- 
tive and  be  developed  in  accordance  with  section  15  of  the  Office  of 
Federal  Procurement  Policy  Act  (41  U.S.C.  413),  and  be  consistent 
with  the  policies  set  forth  in  section  2  of  such  Act  (41  U.S.C.  401). 


Stat.  1329 
Stat.  1325. 
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TITLE  VII— CO.AIPETITION  IN  COxNTRACTING 

The  Senate  amendment,  which  is  identical  to  S.  338,  the  Compe- 
tition in  Contracting  Act  of  1983,  is  designed  to  increase  the  use  of 
competition  in  Government  contracting  and  to  impose  more  strin- 
gent restrictions  on  the  awarding  of  noncompetitive — sole-source — 
contracts.  Agencies  are  required  under  the  Senate  amendment  to 
use  competitive  procedures,  whether  by  inviting  sealed  bids  or  re- 
questing competitive  proposals,  unless  a  statutory  exception  allow- 
ing the  use  of  noncompetitive  procedures  is  met.  S.  338  had  been 
reported  unanimously  by  the  Senate  Governmental  AiTairs  and 
Armed  Services  Committees  and  passed  unanimously  by  the 
Senate. 

The  Senate  amendment  builds  on  the  two  primary  procurement 
statutes— the  Armed  Services  Procurement  Act,  which  governs  the 
Department  of  Defense,  the  Coast  Guard,  and  the  National  Aero- 
nautics and  Space  Administration,  and  the  Federal  Property  and 
Administrative  Services  Act,  which  generally  applies  to  civil  agen- 
cies— to  establish  a  uniform  framework  which  distinguishes  be- 
tween competitive  and  noncompetitive  procedures.  The  amend- 
ments proposed  to  both  statutes  are  largely  identical. 

The  conferees  adopted  a  substitute  to  the  Senate  amendment 
which  represents  a  compromise  between  S.  338  and  two  House 
measures— H.R.  5184,  the  Competition  in  Contracting  Act  of  1984, 
which  was  ordered  reported  by  the  House  Government  Operations 
Committee,  and  H.R.  2545,  the  Defense  Procurement  Reform  Act  of 
1983,  which  is  under  consideration  by  the  House  Armed  Services 
Committee. 

The  conference  substitute  retains  the  major  provisions  of  the 
Senate  amendment,  incorporates  "full  and  open"  as  the  required 
standard  for  competition,  strengthens  the  justification,  approval, 
and  notice  requirements  to  safeguard  against  unnecessary  sole- 
source  contracts,  establishes  competition  advocates  to  enhance  ac- 
countability, and  strengthens  the  bid  protest  process. 

While  the  conference  substitute  adopts  the  statutory  framework 
of  the  Senate  amendment,  the  conferees  agree  further  to  amend 
the  Office  of  Federal  Procurement  Policy  Act  and  the  Budget  and 
Accounting  Act.  The  OFPP  Act,  a  statute  which  governs  all  federal 
agencies,  is  amended  to  define  certain  procurement  terms,  such  as 
"full  and  open  competition"  and  "responsible  source,"  to  establish 
notice  and  reporting  requirements,  and  to  create  competition  advo- 
cates in  all  procuring  activities.  The  Budget  and  Accounting  Act  is 
amended  to  provide  the  General  Accounting  Office  with  a  statutory 
base  for  its  bid  protest  function. 
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MAJOR  PROVISIONS 

Subtitle  A — Amendments  to  the  Federal  Property  and 
Administrative  Services  Act 

Section  2711 — Procurement  Procedures 

(1)  Competition  Requirements 

Senate  amendment 

The  Senate  amendment  establishes  "effective"  competition  as 
the  standard  for  awarding  federal  contracts  for  property  or  serv- 
ices. In  Government  contracting,  effective  competition  is  a  market- 
place condition  which  results  when  two  or  more  contractors,  acting 
independently  of  each  other  and  of  the  Government,  submit  bids  or 
proposals  in  an  attempt  to  secure  the  Government's  business. 

Conference  substitute 

The  conference  substitute  uses  "full  and  open"  competition  as 
the  required  standard  for  awarding  contracts  in  order  to  emphasize 
that  all  responsible  sources  are  permitted  to  submit  bids  or  propos- 
als for  a  proposed  procurement.  The  conferees  strongly  believe  that 
the  procurement  process  should  be  open  to  all  capable  contractors 
who  want  to  do  business  with  the  Government.  The  conferees  do 
not  intend,  however,  to  change  the  long-standing  practice  in  which 
contractor  responsibility  is  determined  by  the  agency  after  offers 
are  received. 

The  conference  substitute  retains  the  requirement  from  the 
Senate  amendment  that  executive  agencies  shall  use  competitive 
procedures — whether  by  soliciting  sealed  bids  and  making  award 
without  discussions  or  by  requesting  competitivs  proposals  and 
making  award  with  discussions — when  entering  into  a  contract  for 
property  or  services. 

In  effect,  the  substitute,  like  the  Senate  amendment,  removes  the 
restriction  from — and  the  written  justification  required  for — com- 
petitive proposal  procedures  and  places  them  on  par  with  sealed 
bid  procedures.  The  substitute  maintains  minimum  criteria  for 
sealed  bid  procedures  to  ensure  their  use  when  appropriate.  The 
purpose  served  by  substituting  the  new  terms  "sealed  bid"  and 
"competitive  proposal"  procedures  for  "formal  advertising"  and 
"negotiation"  is  to  eliminate  the  competitive  and  noncompetitive 
connotations  associated,  respectively,  with  past  terminology. 

The  substitute  defines  the  term  "competitive  procedures"  to 
mean  procedures  under  which  an  executive  agency  enters  into  a 
contract  pursuant  to  full  and  open  competition,  thereby  permitting 
all  responsible  sources  to  compete.  This  term  also  recognizes  as 
competitive  the  procurement  of  architectural  and  engineering  serv- 
ices conducted  in  accordance  with  title  IX  of  the  Federal  Property 
and  Administrative  Services  Act,  the  competitive  selection  of  basic 
research  proposals,  and  the  General  Services  Administration  (GSA) 
multiple  awards  schedule  programs. 

The  selection  of  architectural  and  engineering  services  by  the 
Federal  Government  is  governed  by  the  provisions  of  40  U.S.C.  541 
et  seq.,  which  require  the  selection  to  be  made  on  the  basis  of  an 
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evaluation  of  the  design  proposals  and  the  qualifications  of  all  of- 
ferors. After  the  selection  of  the  most  qualified  offeror,  the  govern- 
ment then  negotiates  a  contract  at  a  fair  and  reasonable  price  not 
to  exceed  six  percent  of  the  estimated  cost  of  the  project.  If  an 
agency  is  unable  to  negotiate  such  a  contract,  then  the  agency  is 
required  to  negotiate  a  contract  with  the  next  most  qualified  firm. 
The  principle  behind  this  procedure  is  to  ensure  that  the  govern- 
ment receives  quality,  up^front  design  work  in  its  procurement  of 
architectural  and  engineering  services.  This  is  particularly  impor- 
tant since  such  design  work  has  a  major  impact  on  the  overall  cost 
of  the  project. 

The  conferees  also  recognize  the  competitive  selection  of  basic  re- 
search, which  is  directed  toward  increasing  knowledge  of  a  subject 
apart  from  any  clear  or  necessary  practical  application  of  that 
knowledge,  to  be  a  competitive  procurement  procedure.  These  basic 
research  procurements  are  unique  in  that  the  agency's  solicitations 
are  general  in  nature,  identifying  areas  of  research  interest,  crite- 
ria for  selecting  proposals  (including  scientific  merit),  and  the 
method  of  evaluating  proposals.  Proposals  received  are  then  com- 
petitively evaluated  through  a  peer  review  process  before  contracts 
are  awarded.  By  recognizing  such  procurement  of  basic  research  as 
competitive,  the  conferees  intend  to  promote  the  participation  of 
all  individuals  or  companies  capable  of  supporting  the  govern- 
ment's needs  in  this  important  area.  Any  agency  procurement 
which  cannot  meet  this  standard  and,  in  fact,  restricts  participa- 
tion, must  be  justified  and  approved  under  the  requirements  in  this 
substitute  for  other  than  competitive  procurement  procedures. 

The  substitute  also  contains  a  provision  that  preserves  the  multi- 
ple a  wards  schedule  programs  administered  by  the  General  Serv- 
ices a  administration.  Although  agency  implementation  of  these 
programs  has  been  criticized  in  the  past,  the  conferees  believe  that 
schedule  contracts  are  a  worthwhile  method  of  meeting  agency 
needs  for  a  broad  range  of  commercial  products,  while  imposing  a 
minimum  administrative  burden  on  the  using  agencies.  Schedule 
contracts  should  be  used  when  GSA  can  negotiate  quantity-dis- 
count contracts,  with  delivery  to  be  made  directly  to  the  using 
agencies  in  small  quantities  at  diverse  locations.  The  GSA  Federal 
Supply  Schedule  is  an  example  of  this  program. 

By  providing  the  GSA  multiple  awards  schedule  programs  with  a 
statutory  base,  the  conferees  intend  that  any  responsible  vendor 
wishing  to  compete  for  this  business  is,  in  fact,  allowed  and  encour- 
aged to  compete.  As  long  as  the  schedule  contracts  managed  by 
GSA  maintain  this  objective,  GSA  is  complying  with  the  intent  of 
this  substitute  and  should  be  supported.  The  conferees  believe, 
however,  that  the  availability  of  ADP  schedule  contracts  should 
not  preclude  the  requirement  for  agencies  to  seek  lower  prices  if 
there  are  responsible  alternative  sources  available. 

The  conferees  also  intend  that  where  competition  is  conducted 
among  all  sources  that  have  been  prequalified,  in  accordance  with 
statute  and  regulations,  and  where  prequalification  is  essential  to 
ensure  satisfaction  of  an  agency's  needs,  such  procedures  shall  be 
considered  full  and  open  competitive  procedures,  provided  all  re- 
sponsible sources  are  given  a  reasonable  opportunity  to  qualify. 
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(2)  Dual-Sourcing  Authority 

Senate  amendment 

The  Senate  amendment  authorizes  executive  agencies  to  estab- 
lish or  maintain  an  alternative  source  or  sources  of  supply  for  a 
particular  property  or  service  by  using  competitive  procedures  to 
allow  all  sources  to  compete  while  excluding  the  incumbent  con- 
tractor from  competition.  Executive  agencies  are  authorized  to  use 
this  "dual-sourcing"  authority  only  when  it  would  (1)  increase  or 
maintain  competition  and  likely  result  in  reduced  overall  costs,  (2) 
be  in  the  interest  of  national  defense  in  case  of  a  national  emergen- 
cy or  industrial  mobilization,  or  (3)  be  in  the  interest  of  national 
defense  in  establishing  or  maintaining  an  essential  engineering,  re- 
search, or  development  capability  to  be  provided  by  an  educational 
or  non-profit  institution  or  a  federally  funded  research  and  devel- 
opment center. 

Conference  substitute 

The  conference  substitute  substantially  incorporates  the  provi- 
sions of  the  Senate  amendment. 

(3)  Small  Business  Set-Aside  Competition 

Senate  amendment 

The  Senate  amendment  recoginzes  various  existing  set-aside  pro- 
grams by  authorizing  an  executive  agency  to  include  in  its  solicita- 
tions restrictive  provisions  which  would  designate  only  specified 
categories  of  offerors,  such  as  small  business  concerns,  as  "author- 
ized by  law,"  for  example,  the  Small  Business  Act  (15  U.S.C.  §  631, 
et  seq.). 

Conference  substitute 

The  conferees  seek  to  give  more  precise  recognition  to  set-aside 
programs  authorized  by  statute.  For  example,  Congress  has  histori- 
cally provided  assistance  through  the  Federal  procurement  process 
to  small  businesses.  In  recognition  of  this  policy,  the  conferees  in- 
clude a  provision  in  the  conference  substitute  which  authorizes 
agencies  to  limit  competition  to  small  business  concerns  or  socially 
and  economically  disadvantaged  small  business  concerns  as  long  as 
all  such  firms  within  the  categories  are  allowed  to  compete.  The 
conferees  specifically  note  the  Small  Business  Innovation  Research 
(SBIR)  Program,  established  under  P.L.  97-219,  as  an  example  of  a 
statutorily  authorized  small  business  set-aside  program  that  would 
be  included  in  this  provision. 

Further,  the  set-£iside  procurements  must  be  made  in  accordance 
with  the  competitive  procedures  required  by  the  conference  substi- 
tute and  with  the  statutory  requirements  of  the  Small  Business 
Act.  Finally,  procurements  conducted  under  Section  8(a)  of  the 
Small  Business  Act  are  exempt  from  the  procurement  procedures 
mandated  by  the  substitute. 
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(4)  Exceptions  to  Competition  Requirement 

Senate  amendment 

The  Senate  amendment  provides  six  exceptions  to  competitive 
procedures  which  parallel  the  conditions  which  the  Cornptroller 
General  has  historically  recognized  as  legitimate  conditions  for 
awarding  contracts  on  a  sole-source  basis.  The  Senate  amendment 
shifts  the  emphasis  from  having  to  justify  the  use  of  negotiation, 
which  can  be  either  competitive  or  noncompetitive,  to  concentrate 
on  those  contract  which  are  negotiated  nonconipetitively,  thereby 
restricting  sole-source  contracting  to  when  it  is  truly  necessary. 
The  award  of  a  contract  on  a  sole-source  basis  would  for  the  first 
time  constitute  a  clear  violation  of  statute  and  would  therefore  not 
be  authorized  unless  permitted  by  one  of  these  exceptions. 

These  exceptions  are  considerably  more  restrictive  than  the 
present  exceptions  to  formal  advertising  which  are  used  inappro- 
priately, in  many  cases,  to  justify  going  sole  source.  By  using  the 
broad  exceptions  to  formal  advertising,  such  as  the  "impracticable 
to  obtain  competition"  exception,  as  a  means  to  negotiate  noncom- 
petitive, agencies  have  avoided  stating  the  actual  justification  for 
awarding  a  sole-source  contract.  While  sole-source  contracting  may 
be  necessary  in  certain  situations,  tighter  control  and  greater  visi- 
bility are  needed  to  ensure  its  proper  use. 

Conference  substitute 

The  conference  substitute  retains  the  restrictions  imposed  on 
sole-source  contracts  provided  in  the  Senate  amendment,  but  re- 
quires agencies  to  obtain  competition  under  the  second  and  sixth 
exception  to  the  maximum  extend  practicable.  For  this  reason,  the 
term  "noncompetitive  procedures"  used  in  the  Senate  amendment 
has  been  changed  to  "procedures  other  than  competitive  proce- 
dures" in  the  conference  substitute.  Agencies  are  not  precluded 
from  awarding  a  contract  noncompetitively  under  the  second  or 
sixth  exceptions  (which  concern  urgent  and  national  security  situa- 
tions) when  conditions  dictate  that  only  one  source  is  available. 

In  addition,  the  conference  substitute  includes  a  seventh  excep- 
tion which  allows  the  head  of  an  agency,  on  a  non-delegable  basis, 
to  determine  when  it  is  necessary  in  the  public  interest  to  use  pro- 
cedures other  than  competitive  procedures  for  a  particular  procure- 
ment. This  waiver  is  to  be  exercised,  if  at  all,  on  a  case-by-case 
basis,  rather  than  for  a  class  of  procurements.  The  head  of  an 
agency  is  required  to  notify  both  Houses  of  Congress  in  writing  of 
his  or  her  intention  to  use  this  exception  thirty  days  before  the 
contract  is  awarded. 

The  conference  agreement  also  clarifies  that  sole-source  awards 
resulting  from  certain  unsolicited  proposals  or  "follow-on"  con- 
tracts fall  under  the  first  exception,  which  permits  a  sole-source 
award  when  the  property  or  services  needed  by  the  agency  are 
available  from  only  one  responsible  source  and  no  other  type  of 
property  or  services  will  satisfy  the  agency's  needs.  In  neither  case, 
however,  is  this  exception  to  be  used  as  a  "carte  blanche"  justifica- 
tion for  going  sole  source. 

The  use  of  the  first  exception  for  unsolicited  proposals  and 
follow-on  contracts  is  limited  in  both  cases  to  certain  specific  condi- 
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tions.  In  the  case  of  unsolicited  proposals,  the  conference  substitute 
authorizes  sole-source  awards  based  on  unsolicited  research  propos- 
als when  the  agency  can  determine  that  the  substance  of  the  pro- 
posal is  not  otherwise  available  to  the  government,  and  the  propos- 
al does  not  resemble  the  substance  of  a  pending  competitive  pro- 
curement. 

The  conferees  do  not  intend,  however,  that  this  provision  be  used 
as  a  loophole  by  which  agencies  and  contractors  can  circumvent 
the  competition  requirements  contained  in  the  substitute.  This  au- 
thorization is  strictly  limited  to  state-of-the-art  proposals  which 
represent  advanced  scientific  knowledge.  Even  under  these  condi- 
tions, agencies  should  seek  proposals  wherever  possible  from  com- 
peting researchers  to  ensure  that  the  best  proposal  available  is  se- 
lected. The  substitute,  like  the  Senate  amendment,  therefore,  re- 
quires that  unsolicited  proposals  be  publicized  in  the  Commerce 
Business  Daily  unless  such  publication  would  result  in  the  disclo- 
sure of  the  originality  of  thought  or  innovativeness  of  the  proposed 
research  contained  in  the  proposal. 

In  the  case  of  follow-on  contracts,  a  sole-source  award  under  the 
first  exception  may  be  made  for  the  continued  development  or  pro- 
duction of  a  major  system  or  highly  specialized  equipment  if  award 
to  other  than  the  original  source  would  result  in  substantial  dupli- 
cation of  cost  that  could  not  be  recovered  through  the  use  of  com- 
petition, or  unacceptable  delays  in  fulfilling  the  agency's  needs. 

The  conferees  intend  that  follow-on  contracts  be  awarded  only  to 
incumbent  vendors  who  receive  the  original  contracts  following 
some  form  of  price  or  technical  competition.  The  conference  substi- 
tute recognizes  that  in  major  systems  and  highly  specialized  equip- 
ment acquisitions,  there  are  situations  where  the  initial  capital  in- 
vestment could  cause  substantial  duplication  of  cost  if  the  contract 
were  awarded  to  other  than  the  original  source.  However,  the  sub- 
stitute requires  the  agency  to  determine  and  document  that  such 
cost  cannot  be  offset  by  savings  that  would  result  from  openly  com- 
peting the  requirement.  The  conferees  believe  that  a  cost/benefit 
analysis  is  necessary  to  make  a  precise  determination. 

The  conferees  further  note  that  follow-on  contracts  sometimes 
result  when  an  agency  fails  to  determine  its  original  requirements 
accurately.  The  conferees  emphasize  that  better  planning  should 
eliminate  this  problem  and  the  resultant  need  for  a  sole-source  con- 
tract to  the  incumbent  contractor.  The  language  in  the  conference 
substitute  should  not  be  construed  as  legitimizing  sole-source  con- 
tracts that  are  caused  by  poor  planning. 

The  conferees  also  do  not  intend  this  provision  to  be  used  to  per- 
petuate any  contract  which  involves  obsolete  or  outmoded  facilities, 
systems  or  processes,  including  computer  systems  and  software. 

(5)  Justiflcation  and  Approval  Procedures 

Senate  amendment 

The  Senate  amendment  safeguards  against  unnecessary  sole- 
source  contracting  by  prohibiting  agencies  from  using  noncompeti- 
tive procedures  unless  (1)  the  use  of  such  procedures  has  been  justi- 
fied in  writing,  and  (2)  the  agency  has  provided  advance  notice  of 
intent  to  award  a  sole-source  contract  in  the  Commerce  Business 
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Daily,  inviting  bids  or  proposals  from  potential  competitors,  and 
has  considered  all  bids  or  proposals  received  in  response  to  such 
notice. 

Conference  substitute 

The  conference  substitute  retains  the  pre-award  notification  re- 
quirements from  the  Senate  amendment  which  agencies  must  first 
meet  before  a  sole-source  award  can  be  made. 

In  retaining  the  Senate  provisions,  the  conferees  emphasize  that 
agencies  should,  at  a  minimum,  give  each  bid  or  proposal  received 
in  response  to  the  Commerce  Business  Daily  notice  sufficient  con- 
sideration so  as  to  be  able  to  make  an  informed  judgment  about  the 
responsibility  of  the  bidder  and  the  responsiveness  of  the  bid. 

Agencies  are  not  explicitly  required  to  issue  solicitation  packages 
to  all  contractors  who  respond  to  a  pre-award  notice.  This  is  not  to 
be  interpreted  to  mean  that  agencies  are  authorized  to  deny  the 
distribution  of  such  packages  arbitrarily.  The  purpose  of  the  pre- 
award  notice  is  to  open  competition  to  all  offerors  who  can  meet 
the  agency's  needs.  To  serve  this  purpose,  solicitation  packages 
should  be  available  upon  request.  In  situations  where  competition 
is  not  anticipated  and  solicitation  packages  have  not  been  pre- 
pared, agencies  shall  provide  potential  competitors  who  do  respond 
with  solicitation  packages  or  comparable  information. 

The  conference  substitute  also  strengthens  the  justification  pro- 
cedures in  the  Senate  amendment  and  establishes  new  require- 
ments for  approvals  of  sole-source  contracts. 

The  justification  statement  required  for  each  noncompetitive  pro- 
curement must  be  certified  as  accurate  and  complete  by  the  con- 
tracting officer  responsible  for  awarding  the  contracts.  The  justifi- 
cation statement  must  then  be  reviewed  and  approved  by  either  (1) 
the  procuring  activity's  advocate  for  competition  in  the  case  of  con- 
tracts over  $100,000;  (2)  the  head  of  the  procuring  activity  in  the 
case  of  contracts  over  $1,000,000;  or  (3)  the  agency's  senior  procure- 
ment executive  in  the  case  of  contracts  over  $10,000,000.  Contract- 
ing officer  certification  and  review  and  approval  authorities  provid- 
ed by  this  substitute  cannot  be  delegated,  except  as  specifically  au- 
thorized under  this  substitute. 

All  determinations  and  decisions  required  for  use  of  the  excep- 
tions to  competitive  procedures  provided  in  this  substitute  are  to  be 
made  on  a  case-by-case  basis.  Broad  categories  or  classes  of  prod- 
ucts and  services  cannot  be  exempt  from  competitive  procedures. 

In  the  event  of  an  unusual  and  compelling  urgency,  the  required 
justification  and  approvals  may  be  made  after  the  contract  has 
been  awarded.  Similarly,  such  justifications  and  approvals  are  not 
required  when  the  head  of  an  agency  determines  and  reports  to 
Congress  that  it  is  in  the  public  interest  to  conduct  a  noncompeti- 
tive procurement,  or  a  procurement  is  conducted  in  accordance 
with  the  Wagner-O'Day  Act  (41  U.S.C.  §  46  et  seqX 

The  justifications  and  related  documentation  are  required  to  be 
made  available  to  the  public.  While  these  disclosures  should  be 
made  consistent  with  the  provisions  of  the  Freedom  of  Information 
Act  (5  U.S.C.  §552),  the  conferees  intend  that  the  Act's  exemption 
for  internal  memoranda  not  be  used  to  shield  these  documents 
from  public  disclosure.  The  use  of  the  term  "consistent  with"  is  de- 
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signed  merely  to  ensure  that  national  security,  law  enforcement, 
and  other  sensitive  information  is  not  publicly  disclosed. 

The  conference  sustitute  places  additional  prohibitions  and  re- 
strictions on  the  use  of  procedures  other  than  competitive  proce- 
dures. Noncompetitive  procurements  may  not  be  justified  on  the 
basis  of  concerns  regarding  the  future  availability  of  funding.  This 
prohibition  is  designed  to  prevent  the  year-end  spending  abuses 
that  occur  when  agencies  are  faced  with  large  amounts  of  unex- 
pended appropriations  at  the  end  of  the  fiscal  year.  Under  this  situ- 
ation, agencies  rush  to  sign  a  contract  with  a  vendor  on  a  sole- 
source  basis  in  order  to  avoid  having  to  turn  money  back  to  the 
Treasury.  The  conferees  find  this  practice  to  be  unconscionable. 
Similarly,  the  substitute  prohibits  the  use  of  the  lack  of  advance 
planning  as  a  justification  for  using  noncompetitive  practices.  The 
conferees  reject  the  assertions  made  by  some  agency  procurement 
officials  that  this  is  a  legitimate  reason  to  curtail  competition.  A 
contrary  conclusion  would  legitimize  unacceptable  management 
practices. 

The  substitute  also  prohibits  an  agency  from  procuring  its  goods 
and  services  from  another  agency  unless  that  agency  has  complied 
with  the  requirements  of  the  substitute.  The  substitute  includes 
this  prohibition  to  prevent  one  agency  from  acquiring  its  goods  and 
services  from  another  agency's  sole-source  contract  without  having 
to  justify  a  noncompetitive  procurement  itself.  This  restriction  is  in 
addition  to,  not  in  lieu  of,  any  other  restriction  provided  by  law, 
including  the  Economy  Act  of  1932  (31  U.S.C.  §  686(a)). 

(6)  Small  Purchase  Procedures 

Senate  amendment 

The  Senate  amendment  recognizes  that  the  competitive  proce- 
dures required  of  large  pruchases  may  not  be  appropriate  for  small 
purchases.  The  Senate  amendment  therefore  provides  a  basis  in 
statute  for  regulations  to  establish  separate  small  purchase  proce- 
dures, allowing  agencies  to  scale  down  their  efforts  as  long  as  they 
obtain  reasonable  competition. 

Conference  substitute 

The  small  purchase  provisions  of  the  Senate  amendment  are  re- 
tained under  the  conference  substitute  in  a  separate  subsection. 
Within  this  new  subsection,  agencies  are  required  to  promote  com- 
petition to  the  maximum  extent  practicable  when  using  small  pur- 
chase procedures.  The  regulations  issued  pursuant  to  this  subsec- 
tion are  to  be  incorporated  into  the  government-wide  Federal  Ac- 
quisition Regulation  consistent  with  current  statute. 

(7)  Planning  and  Solicitation  Procedures 

Senate  amendment 

The  Senate  amendment  requires  agencies,  as  part  of  the  affirma- 
tive effort  to  obtain  competition,  to  use  advance  procurement  plan- 
ning, conduct  market  research,  and  develop  nonrestrictive  specifi- 
cations. 


715 


Conference  substitute 

The  conference  substitute  retains  these  requirements  contained 
in  the  Senate  amendment,  but  applies  them  as  planning  require- 
ments for  all  procurements— competitive  and  noncompetitive. 

The  substitute  also  retains  the  broad  guidelines  set  forth  in  the 
solicitation  section  of  the  Senate  amendment  for  agencies  to  follow 
in  defining  their  needs  in  order  to  maximize,  rather  than  limit, 
competition.  The  substitute  authorizes  agencies  to  specify  their 
needs  in  either  functional,  performance,  or  detailed  design  terms, 
whichever  will  ensure  timely  performance  and  will  promote  the 
use  of  full  and  open  competition. 

Wherever  practical,  the  conferees  strongly  believe  that  contrac- 
tors should  be  told  what  the  Government  needs  in  functional 
terms.  This  approach  allows  the  Government  to  take  advantage  of 
the  innovative  ideas  of  the  private  sector. 

(8)  Evaluation  and  Award  Procedures 

Senate  amendment 

The  evaluation  and  award  procedures  for  sealed  bids  and  com- 
petitive proposals  set  forth  in  the  Senate  amendment  are  largely 
the  same  as  those  currently  required  in  the  Armed  Services  Pro- 
curement Act  and  the  Federal  Property  and  Administrative  Serv- 
ices Act  for  formal  advertising  and  negotiation.  The  amendrnent 
clarifies  that  agencies  shall  evaluate  sealed  bids  and  competitive 
proposals  based  solely  on  the  factors  specified  in  the  solicitation. 

Conference  substitute 

The  conference  substitute  retains  the  evaluation  and  award  pro- 
cedures under  the  Senate  amendment,  and  modifies  the  language 
to  reflect  the  requirement  for  full  and  open  competition. 

Section  2712— Truth  in  Negotiations 

Senate  amendment 

The  Senate  amendment  extends  the  statutory  requirement  in  the 
Armed  Services  Procurement  Act  for  submitting  certified  cost  or 
pricing  data  to  cover  civilian  procurements  under  the  Federal 
Property  and  Administrative  Services  Act,  and  establishes  a  uni- 
form threshold  in  both  statutes  at  $100,000. 

Contractors  are  presently  required  by  statute  to  submit  cost  or 
pricing  data  and  certify  that  the  data  are  "accurate,  complete,  and 
current"  prior  to  the  award  of  any  negotiated  defense  contract  over 
$500,000  and  are  required  by  regulation  to  submit  such  data  for 
any  negotiated  civilian  contract  over  $100,000.  The  purpose  of  this 
"truth-in-negotiations"  provision  is  to  provide  the  basis  for  retroac- 
tive price  adjustment  in  the  event  that  data  submitted  prior  to  the 
award  of  a  contract  were  not  accurate,  complete,  and  current,  with- 
out resorting  to  costly  and  time-consuming  litigation.  Without  cer- 
tification, agencies  lack  the  legal  ammunition  to  deter  defective 
pricing. 
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Conference  substitute 

The  conference  substitute  retains  the  Senate  provisions  and,  in 
addition,  authorizes  contracting  officers  to  request  cost  or  pricing 
data  for  defense  and  civilian  procurements  under  $100,000.  Obtain- 
ing such  data  for  small  dollar  contracts  has  proven  to  be  a  problem 
in  purchasing  spare  parts,  where  excessive  over-charges  have 
become  legendary. 

Section  2713— Automated  Data  Processing  Dispute  Resolution 

Senate  amendment 

The  Senate  amendment  contains  no  provision  on  automated  data 
processing  dispute  resolution. 

Conference  substitute 

The  conference  substitute  amends  Section  111  of  the  Federal 
Property  and  Administrative  Services  Act  of  1949  to  provide  an  al- 
ternate forum  for  resolving  contractual  disputes  involving  procure- 
ments of  automated  data  processing  (ADP)  equipment  and  services 
conducted  under  Public  Law  89-306  (the  Brooks  Act).  This  provi- 
sion applies  only  to  those  automated  data  processing  procurements 
conducted  under  the  Brooks  Act,  and  it  does  not  apply  to  those 
ADP  procurements  exempted  under  the  1982  Department  of  De- 
fense Authorization  Act.  ADP  procurements  conducted  by  DOD  are 
exempt  from  the  Brooks  Act  only  if  the  equipment  and  services  are 
primarily  for  functions  involving  intelligence,  cryptology,  command 
and  control,  weapon  systems,  or  similar  type  systems.  Protests  over 
ADP  procurements  in  those  areas  not  covered  by  the  Brooks  Act 
will  continue  to  be  heard  by  the  GAO  or  the  courts,  as  under  cur- 
rent practice. 

The  Brooks  Act,  enacted  in  1965,  provides  the  General  Services 
Administration  (GSA)  with  the  sole  authority  to  procure  ADP 
equipment  and  services  for  federal  agencies  either  by  conducting 
the  procurement  on  behalf  of  the  agency,  or  by  granting  a  delega- 
tion of  procurement  authority  to  the  agency  to  conduct  its  own  pro- 
curements. The  Brooks  Act  has  opened  the  federal  marketplace  to 
all  responsible  computer  companies.  However,  due  to  the  increas- 
ing number  of  computer  procurements  conducted  every  year,  cou- 
pled with  the  complexity  of  the  technology,  the  current  informal 
process  of  resolving  conflicts  between  the  buying  agency  and  the 
suppliers  has  become  cumbersome  and  prolonged.  Further,  charges 
have  been  made  by  both  the  agencies  and  the  contractors  that 
GSA's  current  process  does  not  provide  an  objective  forum  for  dis- 
pute resolution.  The  conferees  believe  that  it  has  become  increas- 
ingly apparent  that  a  new  forum  is  needed  to  provide  a  fair,  equita- 
ble and  timely  remedy  in  this  area. 

The  conference  substitute  provides  that  remedy  by  authorizing 
the  GSA  Board  of  Contract  Appeals  to  consider  protest  cases  in- 
volving ADP  procurements  conducted  under  P.L.  89-306.  The 
Board  is  well  suited  to  hear  protests  of  this  nature.  First,  the  Board 
can  use  already  established  procedures  to  hold  hearings,  compel 
production  of  documents,  obtain  testimony  of  witnesses,  and  con- 
duct cross-examination  under  oath.  Second,  the  Board  can  use  the 
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authority  which  GSA  currently  has  under  the  Brooks  Act  to 
revoke,  suspend  or  modify  a  delegation  of  procurement  authority. 
Further,  the  Board  is  authorized  to  suspend  any  contract  which 
was  awarded  pursuant  to  P.L.  89-306. 

The  conference  substitute  requires  that  an  initial  hearing  be 
held  by  the  Board  within  ten  days  of  the  filed  protest,  and  that  the 
Board  then  issue  its  final  decision  within  45  working  days  from  the 
date  of  the  protest  unless  its  chairman  determines  that  specific  and 
unique  circumstances  require  a  longer  period  for  consideration. 
Based  upon  the  results  of  the  initial  hearing,  the  Board  can  sus- 
pend the  delegation  of  procurement  authority  while  the  protest  is 
pending.  The  suspension  of  a  solicitation  or  contract  performance 
shall  not  be  ordered  if  the  agency  establishes  that  urgent  and  com- 
pelling circumstances  exist.  In  addition,  the  conference  substitute 
authorizes  the  Board  to  award  the  costs  of  pursuing  a  protest  if 
such  protest  action  is  sustained  by  the  Board. 

The  conferees  recognize  that  these  provisions  provide  a  unique 
and  innovative  method  of  handling  protests  of  a  highly  technical 
and  complex  nature.  The  conferees  believe  that  the  Board  is  well 
equipped  to  provide  timely  resolution  of  conflicts  between  the  pro- 
curing agencies  and  the  suppliers  of  computer  products  and  serv- 
ices. To  avoid  disrupting  legitimate  procurements,  and  especially  to 
prevent  protest  actions  taken  in  bad  faith  from  interrupting  con- 
tract performance,  the  Board  is  authorized  to  dismiss  at  any  point 
in  the  process  any  protest  action  that  it  determines  to  be  frivolous 
or  which,  on  its  face,  does  not  state  a  valid  basis  for  the  protest. 

The  conference  substitute  establishes  a  three-year  sunset  provi- 
sion which  should  allow  Congress  to  make  a  full  and  objective  eval- 
uation of  the  Board's  operations  in  resolving  ADP  contractual  dis- 
putes prior  to  the  consideration  of  reauthorization. 

Subtitle  B — Amendments  to  the  Armed  Services 

Procurement  Act 

Section  2721 — Defense  Procurement  Policy 

Senate  amendment 

The  Senate  amendment  contains  no  provisions  directly  amending 
the  existing  policy  section  in  the  Armed  Services  Procurement  Act. 

Conference  substitute 

The  conference  substitute  amends  the  existing  policy  section  in 
the  Armed  Services  Procurement  Act  to  set  forth  broad  defense 
procurement  policy  which,  first  and  foremost,  directs  the  Depart- 
ment of  Defense,  the  military  services,  the  Coast  Guard,  and  the 
National  Aeronautics  and  Space  Administration  to  use  full  and 
open  competitive  procedures  in  acquiring  property  and  services. 
The  other  policy  statements  included  in  the  conference  substitute 
are  intended  to  conform  with  the  policies  set  out  in  section  2  of  the 
Office  of  Federal  Procurement  Policy  Act. 
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Sections  2722  and  2723 
Senate  amendment  and  conference  substitute 

The  remaining  sections  under  Subtitle  B  of  the  conference  substi- 
tute parallel  sections  2711  and  2712  of  Subtitle  A  and  the  explana- 
tions of  the  provisions  are  the  same  and  the  conferees'  intentions 
with  respect  to  these  provisions  are  the  same. 

Subtitle  C — Amendments  to  the  Office  of  Federal  Procurement 

Policy  Act 

Section  2731 — Definitions 

Senate  amendment 
The  Senate  amendment  did  not  amend  the  OFFF  Act. 

Conference  substitute 

The  conference  substitute  defines  the  terms  "full  and  open  com- 
petition" to  mean  that  all  responsible  sources  are  permitted  to 
submit  sealed  bids  or  competitive  proposals;  "competitive  proce- 
dures" to  mean  the  procedures  under  which  an  agency  enters  into 
a  contract  pursuant  to  full  and  open  competition;  and  "responsible 
source"  to  mean  a  prospective  contractor  who  is  capable  of  satisfy- 
ing the  agency's  needs,  considering  resources,  delivery  or  perform- 
ance schedule,  performance  record,  integrity  and  business  ethics, 
organization  and  experience,  equipment  and  facilities,  and  any 
other  qualifications.  These  terms  are  used  throughout  the  confer- 
ence substitute. 

Section  2732 — Procurement  Notice  and  Records;  Advocate  for 

Competition 

(1)  Procurement  Notice  Requirements 

Senate  amendment 

The  Senate  amendment  establishes  notice  provisions  in  the 
Armed  Services  Procurement  Act  and  the  Federal  Property  and 
Administrative  Services  Act  which  require  a  notice  to  be  published 
in  the  Commerce  Business  Daily  for  (1)  prospective  competitive  and 
noncompetitive  contracts  over  $10,000,  and  (2)  contract  awards  over 
$10,000  for  those  contracts  which  are  likely  to  result  in  the  award 
of  subcontracts.  The  burden  is  placed  on  the  procuring  agency, 
under  this  provision,  to  furnish  the  information  for  publication  to 
the  Secretary  of  Commerce,  who  is  responsible  for  publishing  the 
notice  promptly  in  the  Commerce  Business  Daily. 

The  Senate  amendment  establishes  time  periods  for  publication, 
specifies  the  information  which  a  proper  notice  should  include,  and 
provides  exceptions  to  the  notice  requirement  which  are  separate 
but  identical  in  almost  all  cases  to  the  exceptions  for  noncompeti- 
tive procedures. 

Conference  substitute 

The  conference  substitute  retains,  with  minor  modifications,  the 
notice  requirements  set  forth  in  the  Senate  amendment,  but  con- 
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solidates  the  dual-conforming  amendments  to  the  defense  and  civil- 
ian procurement  statutes  by  placing  a  uniform  notice  requirement 
in  the  Office  of  Federal  Procurement  Policy  Act. 

(2)  Record  Requirements 

Senate  amendment 

The  Senate  amendment  facilitates  congressional  oversight  of  con- 
tracting activities  by  requiring  agencies  to  establish  and  maintain 
a  record,  by  fiscal  year,  of  the  procurements  (other  than  small  pur- 
chases) in  which  noncompetitive  procedures  are  used.  The  informa- 
tion to  be  included  in  the  record,  which  would  be  transmitted  on  a 
quarterly  basis  to  the  Federal  Procurement  Data  System,  desig- 
nates the  contractor  who  received  the  award,  the  property  or  serv- 
ices which  were  obtained,  the  dollar  value,  the  reason  for  using 
noncompetitive  procedures,  and  the  positions  of  the  individuals  in 
the  procuring  agency  who  required  and  approved  the  sole-source 
award. 

Conference  substitute 

The  conference  substitute  retains  the  record  requirements  of  the 
Senate  amendment,  again  consolidating  the  amendments  to  the  de- 
fense and  civilian  procurement  statutes  into  a  uniform  provision  in 
the  OFPP  Act,  but  expands  application  of  this  provision  to  include 
all  procurements — competitive  and  noncompetitive — in  a  computer- 
ized file.  This  file  should  be  indexed  in  a  manner  to  provide  ready 
access  to  such  information  by  other  agencies,  Congress,  and  the 
public. 

(3)  Advocate  for  Competition 
Senate  amendment 

The  Senate  amendment  establishes  in  each  executive  agency  the 
position  of  advocate  for  competition  with  responsibilities  for  pro- 
moting competition  in  the  agency's  procurement  process.  The 
agency  competition  advocate  is  designed  to  be  at  a  sufficiently  high 
level  to  directly  influence  the  procurement  poilicies  and  procedures 
within  the  agency,  while  not  being  directly  responsible  for  the  indi- 
vidual procurements.  The  head  of  each  agency  is  prohibited  from 
assigning  duties  to  the  competition  advocate  which  are  inconsistent 
with  the  advocate's  responsibility  to  promote  competition.  As  such, 
the  position  of  competition  advocate  should  not  be  assigned  to  any 
individual  who  is  responsible  for  the  initiation  or  conduct  of  any 
specific  agency  procurement. 

Conference  substitute 

The  conferees  recognize  the  importance  of  the  position  of  compe- 
tition advocate  and  the  need  to  ensure  that  key  Federal  officials  at 
all  levels  are  made  aware  of  the  benefits  of  competition  and 
become  firmly  committed  to  its  use.  To  further  these  goals,  the  con- 
ference substitute  expands  the  agency  advocate's  responsibilities 
and  requires  the  establishment  of  an  additional  advocate  for  com- 
petition in  each  procuring  activity. 
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The  substitute  requires  the  competition  advocates  to  challenge 
barriers  to,  and  promote  full  and  open  competition  in,  the  procure- 
ment of  property  and  services.  Under  the  review  and  approval  pro- 
cedures established  by  the  conference  substitute,  the  procuring  ac- 
tivities' competition  advocates  are  responsible  for  approving  all 
noncompetitive  contract  awards  which  involve  expenditures  ex- 
ceeding $100,000  but  less  than  $1,000,000.  Further,  the  agency  ad- 
vocate is  given  the  additional  responsibilities  of  recommending  to 
the  agency's  senior  procurement  executive  (1)  goals  and  plans  for 
increasing  competition  on  a  fiscal-year  basis,  and  (2)  a  system  of 
personal  and  organizational  accountability  designed  to  encourage 
the  procurement  workforce  to  emphasize  competition. 

The  conferees  recommend  that  the  performance  ratings  of  pro- 
curement personnel  include  an  appraisal  of  their  efforts  to  promote 
competition  in  agency  procurements. 

(4)  Annual  Report  on  Competition 

Senate  amendment 

The  Senate  amendment  requires  the  head  of  each  executive 
agency  to  issue  an  annual  report  to  Congress  on  the  agency's  use  of 
competition  in  contracting.  Specifically,  the  report  should  provide 
an  overview  of  the  actions  taken  by  the  agency  to  increase  competi- 
tive contracting  and  reduce  the  number  and  dollar  value  of  non- 
competitive contracts,  and  the  activities  and  accomplishments  of 
the  agency's  advocate  for  competition. 

Conference  substitute 

The  conference  substitute  incorporates  the  annual  report  re- 
quirement from  the  Senate  amendment  and  establishes  January  31 
as  the  deadline  for  submission  to  Congress  for  fiscal  years  1986 
through  1990. 

(5)  Competition  Requirement 

Senate  amendment 

The  Senate  amendment  has  no  comparable  provision. 

Conference  substitute 

The  conference  substitute  amends  Section  16(1)  of  the  OFPP  Act 
(executive  agency  responsibilities)  to  require  the  use  of  full  and 
open  competition  in  executive  agency  procurements  of  property 
and  services.  Language  contained  in  this  substitute  requires  agen- 
cies, when  using  competitive  procedures,  to  establish  policies,  pro- 
cedures, and  practices  necessary  to  ensure  that  a  sufficient  number 
of  sealed  bids  or  competitive  proposals  are  received  from  responsi- 
ble sources  to  fulfill  the  government's  requirements  (including  per- 
formance and  delivery  schedules)  at  the  lowest  reasonable  cost  con- 
sidering the  nature  of  the  property  or  services  procured.  This  re- 
quirement applies  to  all '  agency  procurements,  including  those 
made  under  set-aside  programs. 


721 


Subtitle  D— Amendments  to  the  Budget  and  Accounting  Act 

Section  2751— Procurement  Protest  System 

Senate  amendment 

The  Senate  amendment  contains  no  provisions  regarding  the 
General  Accounting  Office  bid  protest  system. 

Conference  substitute 

The  conferees  believe  that  a  strong  enforcement  mechanism  is 
necessary  to  insure  that  the  mandate  for  competition  is  enforced 
and  that  vendors  wrongly  excluded  from  competing  for  government 
contracts  receive  equitable  relief.  To  accomplish  this,  the  confer- 
ence substitute  adds  a  new  subchapter  to  Chapter  35  of  Title  31, 
United  States  Code,  which  codifies  and  strengthens  the  bid  protest 
function  currently  in  operation  at  the  General  Accounting  Office 
(GAO).  The  provisions  of  this  section  become  effective  on  Janaury 
15,  1985.  ^      . 

The  conference  substitute  establishes  an  enforcement  mechanism 
keyed  to  the  procedures  contained  in  the  Senate  amendment  for  so- 
licitation, notice,  evaluation,  and  award.  The  procurement  protest 
system  further  relies  on  record  requirements  in  the  Senate  amend- 
ment, as  expanded  in  the  conference  substitute,  to  insure  the  avail- 
ability of  information  needed  not  only  by  the  Comptroller  General 
to  make  determinations  in  procurement  protests,  but  also  by  inter- 
ested parties  to  identify,  and  initiate  action  against,  solicitations 
and  awards  which  they  believe  are  unlawful. 

The  Comptroller  General  is  not  given  exclusive  authority  to  hear 
protests.  The  conferees  do  not  intend,  for  example,  that  the  GAO 
decide  matters  dealing  with  the  Small  Business  Administration's 
responsibilities  under  the  Small  Business  Act  to  establish  industry 
size  standards  or  to  issue  Certificates  of  Competency  to  small  busi- 
nesses. Finally,  interested  parties  with  recourse  to  the  General 
Services  Administration  Board  of  Contract  Appeals  in  disputed 
computer  procurements  may  not  protest  the  same  action  to  both 
the  GAO  and  the  GSA  board. 

Any  actual  or  prospective  bidder  of  offeror  whose  direct  economic 
interest  would  be  affected  by  the  award  of  or  failure  to  award  a 
procurement  contract  by  an  executive  agency  may  challenge  the 
agency's  solicitation,  award  or  proposed  award  by  filing  a  protest 
with  the  Comptroller  General.  Final  agency  determinations  under 
section  307  of  the  Federal  Property  and  Administrative  Services 
Act  and  section  2310  of  title  10,  United  States  Code,  may  be  the 
subjects  of  protests  to  GAO,  the  courts,  and  where  appropriate,  the 
GSA  board. 

Once  a  protest  has  been  filed  with  GAO,  the  Comptroller  Gener- 
al shall  notify  the  executive  agency  involved  within  one  day  of  re- 
ceipt of  the  protest.  The  executive  agency  then  has  25  working  days 
(10  if  the  Comptroller  General  selects  the  "express  option")  to  re- 
spond, the  Comptroller  General  must  issue  his  opinion  within  90 
working  days  (45  calendar  days  under  the  express  option).  The 
Comptroller  General  may  extend  the  deadlines  when  appropriate 
for  specific  protests,  on  a  case-by-case  basis;  the  conferees  regard 
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such  extensions  as  exceptional,  however,  and  to  be  used  in  unique 
circumstances  only. 

If,  when  a  protest  is  filed,  the  contract  in  question  has  not  yet 
.  been  awarded,  an  award  may  not  be  made  unless  the  head  of  pro- 
curing activity  responsible  finds  and  reports  to  the  Comptroller 
General  that  urgent  and  compelling  circumstances  which  signifi- 
cantly affect  the  interests  of  the  United  States  will  not  permit 
awaiting  the  Comptroller  General  decision.  (This  finding  may  be 
made  only  if  the  award  is  likely  to  occur  within  30  calendar  days.) 
If  a  protest  is  filed  wathin  10  days  after  award  of  the  contract,  per- 
formance shall  cease  and  all  related  activities  which  may  result  in 
additional  obligations  being  incurred  by  the  United  States  must  be 
suspended,  unless  the  head  of  the  procuring  activity  informs  the 
Comptroller  General  that  urgent  and  compelling  circumstances 
which  significantly  affect  interests  of  the  United  States  will  not 
permit  waiting  for  the  Comptroller  General's  decision,  or  that  per- 
formance of  the  contract  is  in  the  best  interest  of  the  United 
States. 

Before  notifjdng  the  Comptroller  General  that  continued  per- 
formance of  a  disputed  contract  is  in  the  government's  best  inter- 
est, however,  the  head  of  the  procuring  activitj'  should  consider  po- 
tential costs  to  the  government  from  carrying  out  relief  measures 
as  may  be  recommended  by  the  Comptroller  General  if  the  protest 
is  subsequently  sustained.  This  is  to  insure  that  if  the  Comptroller 
General  sustains  a  protest,  such  forms  of  relief  as  termination,  re- 
competition,  or  re-award  of  the  contract  will  be  fully  considered  for 
recommendation.  Agencies  in  the  past  have  resisted  such  recom- 
mendations on  the  grounds  that  the  government's  best  interest 
would  not  be  served  by  relief  measures  of  this  sort  because  of  the 
added  expenses  involved.  This  provision  is  designed  to  preclude 
that  argument  in  the  future,  and  thus  to  avoid  prejudicing  those 
relief  measures  in  the  Comptroller  General's  review. 

If  the  Comptroller  General  determines  that  a  protested  procure- 
ment action  has  involved  government  non-compliance  with  statutes 
or  regulations,  the  Comptroller  General  is  required  to  recommend 
corrective  action  to  the  executive  agency  responsible,  and  the  head 
of  the  procuring  activity  involved  must  notify  the  Comptroller  Gen- 
eral If  the  agency  has  not  implemented  the  recommendations 
wdthin  60  calender  days.  This  provision  does  not  preclude  the 
Comptroller  General  from  requesting  the  agencies  to  notify  the 
GAO  of  the  status  of  any  other  recommendation.  An  annual  report 
of  all  notifications  received  by  the  Comptroller  General,  describing 
each  Instance  of  non-implementation,  must  be  submitted  to  Con- 
gress. 

The  Comptroller  General  may  grant  to  a  successful  protesting 
party  reimbursement  for  expenses  of  preparing  bids  or  proposals 
related  to  the  disputed  contracting  action  and  for  costs  incurred  in 
making  the  protest.  These  costs  shall  be  paid  from  the  procurement 
funds  (not  necessarily  funds  for  the  specified  procurement  which 
was  challenged)  of  the  executive  agency  involved. 

The  conference  substitute  provides  that  the  Comptroller  General 
may  dismiss  at  any  point  in  the  process  a  filing  determined  to  be 
frivolous  or  to  lack  a  valid  basis  for  protest.  This  provision  reflects 
the  Intent  of  the  conferees  to  keep  proper  contract  awards  or  due 
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performance  of  contracts  from  being  interrupted  by  technicalities 
which  interested  parties  in  bad  faith  might  otherwise  attempt  to 
exploit.  Finally,  the  conferees  expect  that  the  Comptroller  General 
will  declare  monetary  awards  only  in  cases  where  the  agencies 
have  unfairly  excluded  vendors  from  procurements,  and  not  in 
cases  involving  minor  technicalities. 

The  Comptroller  General  currently  receives  from  courts  and 
agencies  requests  concerning  the  propriety  of  procurements.  The 
conferees  intend  that  the  Comptroller  General  have  the  discretion 
to  continue  to  process  these  requests  in  a  manner  consistent  with 
the  one  used  for  bid  protests. 

The  conference  substitute  also  includes  a  section  regarding  alter- 
native remedies.  The  subchapter  regarding  bid  protests  does  not 
alter  the  current  rights  of  any  person  to  seek  administrative  or  ju- 
dicial review  of  any  alleged  violation  of  a  procurement  statute  or 
regulation.  Further,  documents  related  to  a  Comptroller  General's 
decision  on  a  procurement  and  the  agency's  response  to  such  deci- 
sion must  be  made  a  part  of  the  agency  record  and  be  made  avail- 
able to  the  courts  in  the  event  a  suit  is  filed  against  the  agency 
involving  the  procurement. 

Subtitle  E— Effective  Date:  Regulations;  Study 
Section  2751— Effective  Date 

Senate  amendment 

The  Senate  amendment  applies  to  any  solicitations  for  bids  or 
proposals  issued  on  or  after  the  date  270  days  after  enactment. 

Conference  substitute 

The  conference  substitute  establishes  April  1,  1985,  which  is  ap- 
proximately 270  days  from  the  anticipated  date  of  enactment,  as 
the  effective  date.  The  substitute  also  establishes  January  15,  1985, 
which  allows  approximately  180  days  for  implementation,  as  the  ef- 
fective date  for  the  bid  protest  provision. 

Section  2752— Modification  of  the  Federal  Acquisition  Regulation 

Senate  amendment 

The  Senate  amendment  has  no  comparable  provision. 

Conference  substitute 

The  conference  substitute  requires  that  the  Federal  Acquisition 
Regulation  (FAR)  shall  be  modified  by  March  31,  1985,  to  conform 
to  the  requirements  set  forth  in  this  substitute.  Modification  shall 
also  be  made  to  the  FAR  within  this  time  period  to  reflect  policy 
directives  issued  by  the  Office  of  Federal  Procurement  Policy. 

The  conferees  note  with  considerable  concern  that  the  system  es- 
tablished to  maintain  the  FAR  is  not  working.  Presently,  FAR 
maintenance  is  jointly  vested  in  two  procurement  regTjlatory  coun- 
cils, the  Defense  Acquisition  Regulatory  (DAR)  Council,  established 
by  the  Secretary  of  Defense,  and  the  Civilian  Agency  Acquisition 
Council  (CAAC),  established  pursuant  to  the  FAR.  Under  the  main- 
tenance procedures  prescribed  by  the  FAR,  both  councils  must  con- 
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sider  and  approve  each  proposed  modification  or  addition  to  the 
FAR. 

Given  this  cumbersome  maintenance  system,  the  conferees  note 
that,  to  date,  the  regulatory  councils  have  failed  to  implement  both 
statutory  changes  and  OFPP  policy  directives.  Given  the  currently 
limited  role  accorded  to  OFPP  in  the  FAR  maintenance  system,  the 
conferees  are  concerned  that  the  continuing  lack  of  leadership  for 
the  FAR  maintenance  system  will  perpetuate  the  untimely  imple- 
mentation of  FAR  changes  required  by  statute  or  OFPP  policy  di- 
rectives. 

By  statute,  the  OFPP  Administrator  is  empowered  to  issue  pro- 
curement regulations,  procedures  or  forms  when  the  two  regulato- 
ry councils  are  unable  to  agree  or  fail  to  take  action.  In  the  event 
that  conflict  or  inaction  precludes  the  two  councils  from  meeting 
the  April  1,  1985,  deadline  for  implementing  the  modifications  to 
the  FAR  pursuant  to  this  substitute,  the  OFPP  Administrator  must 
intervene  to  issue  the  regulations  by  this  deadline.  Further,  the 
conferees  believe  that  the  OFPP  Administrator  should  be  accorded 
a  greater  role  in  managing  the  FAR  maintenance  process  on  a  con- 
tinuing basis. 

Section  2753— Study 

Senate  amendment 
The  Senate  amendment  has  no  comparable  provision. 

Conference  substitute 

The  conference  substitute  requires  the  Office  of  Federal  Procure- 
ment Policy  to  recommend  to  Congress  a  plan  for  increasing  the 
use  of  full  and  open  competition  in  the  procurement  of  profession- 
al, technical  and  managerial  services.  This  category  of  procure- 
ments often  involves  the  use  of  evaluation  criteria,  other  than 
price,  in  the  selection  of  the  winning  vendor. 

The  Office  of  Federal  Procurement  Policy  is  directed  to  recom- 
mend competitive  selection  procedures  for  procurements  where 
price  is  not  a  significant  factor  and  the  agency  has  determined  a 
legitimate  need  for  the  best  or  highest  quality  proposal.  Such  a 
plan  should  include  requirements  for  the  agencies  to  follow  to 
ensure  that  all  responsible  vendors  are  allowed  to  compete  for  the 
above  procurement  and  that  fair  and  reasonable  prices  are  paid 
for  the  service.  OFPP  should  consider,  as  a  possible  alternative 
prior  to  designing  a  plan,  a  system  in  which  all  qualified  persons 
capable  of  providing  specified  services  are  placed  on  a  list  main- 
tained by  the  government,  in  which  each  of  those  persons  is  en- 
couraged to  submit  a  competitive  proposal  in  response  to  each  solic- 
itation for  such  services,  and  in  which  the  award  is  made  to  the 
bidder  on  the  list  who  can  perform  the  service  for  the  lowest  over- 
all cost. 

The  Office  of  Federal  Procurement  Policy  should  also,  in  con- 
ducting the  study,  consult  with  experts  in  such  fields  as  soil  engi- 
neering, real  estate  appraising,  surveying  and  mapping,  and  other 
professional  services  which  do  not  fit  within  the  traditional  concept 
of  Federal  procurement  procedures. 
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24.  July  16,  1984. --"Competition  Bid  Protest  Provisions  Enacted  by  Congress  Are 
'Far-Reaching',"  Federal  Contracts  Report.  Vol.  42,  p.  81. 
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coMPermoN.  bid  protest  provisions 

ENACTED  BY  CONGRESS  ARE  TAR-REACHING' 

Government  and  industry  officials  may  have  differ- 
ing views  on  the  competition  and  bid  protest  provi- 
sions recently  enacted  by  Congress  (42  FCR  3,  28).  but 
all  agree  that  the  provisions  will  have  a  profound 
effect  on  federal  procurement 

Assistant  Deputy  Under  Secretary  of  Defense  (Ac- 
quisition) Harvey  Gordon  calls  the  package  of  provi- 
sions "the  most  far-reaching  change  in  procurement 
since  1947."  He  expressed  particular  concern  about 
the  agencies'  ability  to  train  personnel  and  to  prepare 
implementing  regulations  in  such  a  short  time  (the  bid 
protest  provisions  take  effect  Jan.  15,  1985;  the  com- 
petition provisions,  April  15,  1985). 

Gordon  described  the  provisions  as  "a  patchwork  of 
many  items  which,  viewed  Individually,  have  an  un- 
derstandable objective,  but  which  in  the  aggregate  are 
burdensome."  He  reiterated  DOD's  longstanding  posi- 
tion that  precise  management  actions  are  best  left  to 
agency  management  discretion. 
<  ^e  noted  that  the  provisions  "would  have  been  given 
\..Jch  more  careful  review"  had  they  been  free-stand- 
ing legislation  instead  of  being  incorporated  into  a  tax 
measure. 

Crordon  also  observed  that  the  changes  come  at  a 
bad  time  for  DOD,  which  is  in  the  process  of  trying  to 
adjust  to  the  new  Federal  Acquisition  Regulation,  as 
well  as  gearing  up  for  the  changes  in  the  areas  of  data 
rights  and  warranties  that  Congress  is  expected  to 
approve  in  the  FY  1985  DOD  authorization  measure 
now  in  conference. 

"It's  like  starting  over  again,"  he  commented. 

Administrative  Burden  Feared 
Robert  Trimble,  Vice  President  for  Contracts  at 
Martin  Marietta  Corp.,  has  no  quarrel  with  the  gener- 
al thrust  of  the  competition  or  bid  protest  provisions, 
but  he  does  take  issue  with  the  lowering  of  the  thresh- 
old for  requiring  certifcation  of  cost  or  pricing  data, 
and  with  the  three-tiered  requirements  for  approval  of 
the  justification  for  sole  source  awanls. 

Trimble  said  that  those  two  provisions  will  "sub- 
stantially increase  the  administrative  workload"  in- 
volved in  the  contract  process.  Regartling  the  certifi- 
cation threshold,  he  noted  that  the  Defense  Contract 
Audit  Agency  is  already  "almost  overwhelmed"  by 
trying  to  review  cost  or  pricing  data  in  a  timely 
manner,  and  that  lowering  the  threshold  from 
J500.000  to  J:00,000  win  only  exacerbate  the 
"'••lation. 

1  addition.  Trimble  asserted  that  the  payoff  to  the 
government  as  a  result  of  lowering  the  threshold  does 
not  justify  the  extra  time  and  effort  involved. 
Besides,  Trimble  pointed  out  that  nothing  in  current 


law  precludes  a  contracting  officer  from  obtaining 
cost  or  pricing  data  on  awards  under  $500,000,  even 
though  tie  contractor  does  not  presently  have  to  certi- 
fy that  the  data  submitted  on  such  contracts  is  com- 
plete, accurate,  and  current 

Similarly,  the  requirements  for  higher  approval  of 
the  contracting  officer's  justification  for  a  proposed 
noncompetitive  award,  and  the  restrictions  on  dele- 
gating that  approval  authority,  will  require  an  "enor- 
mous" amount  of  effort  and  "could  delay"  the  pro- 
curement process,  Trimble  maintained. 

The  new  statute  requires  that  the  competition  advo- 
cate for  the  contracting  activity  approve  the  justifica- 
tion for  contracts  over  $100,000.  In  the  case  of  con- 
tracts over  il  million,  the  head  of  the  procuring 
activity  must  give  the  approval,  and  in  the  case  of 
contracts  over  $10  million,  the  agency's  senior  pro- 
curement executive  must  approve  the  justification. 

As  for  codifying  and  expanding  GAO's  role  in  the 
bid  protest  procedure,  Trimble  has  no  objections.  He 
says  "no  one  else  is  better  equipped"  to  handle  bid 
protests  than  GAG.  While  he  regards  the  90-day  re- 
quirement for  resolving  protests  as  "rigid,"  at  the 
same  time  he  favors  putting  some  time  constraints 
into  the  process  to  "speed  things  up." 

"On  balance,  it's  responsible  legislation," 'Trimble 
concluded. 

Separation  of  Powers  Issue 

Irving  Jaffe,  partner  in  the  Washington,  DC.  law 
firm  of  Pettit  &  Martin,  believes  that  giving  GAO  the 
authority  to  hear  bid  protests  may  contravene  the 
separation  of  powers  doctrine  of  the  Constitution. 
GAO.  being  a  legislative  entity,  "has  no  business" 
telling  executive  agencies  what  to  do,  Jaffe  contends. 

He  predicts  that  losers  in  bid  protests  will  challenge 
the  constitutionality  of  the  provision. 

Jaffe  also  anticipates  that  giving  GAO  the  authority 
to  award  attorneys'  fees  will  increase  litigation. 

Regarding  the  competition  provisions.  Jaffe  views 
the  removal  of  the  preference  for  formal  advertising 
as  a  "positive  change."  However,  he  said  that  the 
seven  exceptions  to  the  requirement  for  competiuon 
may  not  necessarily  contribute  to  the  goal  of  obtaining 
the  best  product  at  the  lowest  price.  The  exceptions 
may  be  viewed  as  loopholes,  with  the  result  that 
everyone  in  the  procurement  process  will  focus  on 
them.  This  will  add  to  administrative  costs  and  "force 
everyone  to  become  a  decisionmaker."  Jaffe 
concluded. 

Prof.  John  Whelan  of  the  Hastings  College  of  Law 
maintained  that,  in  addition  to  raising  constitutional 
questions,  the  GAO  bid  protest  procedure  is  "unneces- 
sary," since  such  matters  may  be  settled  in  either  the 
Qaims  Court  or  the  District  Court.  Havmg  GAO  hear 
protests  merely  "clutters  the  picture,"  he  said. 

As  for  the  competition  provisions.  Whelan  noted 
that  the  changes  should  not  really  surprise  anyone. 
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since  ^y  have  been  talked  about  as  far  back  as  the 
Coim.  jion  on  Government  Procurement  some  10 
years  ago.  How  eflfective  the  new  restrictions  on  non- 
competitive procurement  will  be  depends  on  how  they 
are  implemented,  he  added. 

GAO,  QSA's  Views 

John  Brosnan,  a  senior  attorney  in  GAO's  office  of 
the  general  counsel,  predicted  that  the  new  bid  protest 
provisions  will  increase  GAO's  caseload,  and  says  that 
GAG  "may  have  to  add  to  its  staff"  in  order  to 
accommodate  the  increase. 

However,  he  insisted  that  the  way  the  bid  protest 
provisions  are  written,  there  is  "no  constitutional 
problem."  Brosnan  pointed  out  that  under  the  provi- 
sions, it  is  the  executive  agency,  and  not  GAO,  that 
actually  withholds  an  award,  suspends  contract  per- 
formance, and  takes  corrective  action. 

Brosnan  said  that  GAO  hopes  to  issue  for  comment 
in  the  fall  proposed  regulations  to  implement  the  bid 
protest  provisions. 

As  for  the  competition  provisions,  Brosnan  said  that 
"time  will  tell"  if  the  seven  exceptions  are  tight 
enough.  He  noted  that  the  legislation  appears  to  pro- 
vide a  "workable  framework,  but  you  can't  legislate 
competition." 

Brosnan  also  indicated  that  the  seventh  exception, 
which  allows  the  head  of  an  agency  to  determine  when 
a  noncompetitive  award  is  necessary  in  the  public 
intere!=».  is  undoubtably  the  broadest  and  offers  the 
great  potential  for  abuse.  However,  he  conceded 
that  a  catchall  provision  is  needed,  adding  that  the 
approval  level  and  congressional  notification  required 
under  that  exception  appear  to  be  "proper  controls. " 

Leonard  Suchanek,  chairman  of  the  GSA  Board  of 
Contract  Appeals,  is  confident  that  the  GSA  board 
"has  the  necessary  expertise  to  meet  the  challenge 
Congress  has  placed  on  us  in  a  most  credible  manner  " 

The  provisions  make  the  board  an  alternative  forum 
for  three  years  for  disputes  involving  ADP  equipment. 

Suchanek  told  FOR  that  the  GSA  board  is  the  "logi- 
cal place  "  to  handle  ADP  protests  because  under  the 
Brooks  Act,  GSA  is  the  central  repository  for  ADP 
procurement. 

Suchanek  anticipates  a  "dramatic  increase"  in 
workload,  and  says  he  will  move  quickly  to  fill  the  two 
vacancies  on  the  board.  He  says  there  are  two  reasons 
for  the  expected  increase  in  workload.  First,  the  board 
will  have  the  authority  to  award  attorneys'  fees,  which 
is  bound  to  be  a  powerful  incentive  to  bring  protests 
before  it.  Secondly,  the  45-day  time  frame  that  the 
provisions  establish  for  resolving  ADP  protests  will 
utilize  considerably  more  resources  than  are  currently 
required. 

Suchanek's  staff  has  already  begun  drafting  the 
implementing  rules  for  the  new  bid  protest  proce- 
dures, and  he  expects  the  draft  rules  to  be  put  out  for 
comment  in  the  early  fall. 

Finally,  Suchanek  notes  that  the  bid  protest  provi- 
sions will  take  effect  two  and  one-half  months  before 
the  c  atition  provisions.  Thus,  there  will  be  a  rath- 
er aw.,..drd  transition  period  in  which  protests  will  be 
heard  under  the  new  bid  protest  rules— but  the  exist- 
ing competition  rules. 


Defense  Program 

NAVY  TO  SEEK  SECOND  SOURCE 
FOR  PHOENIX  MISSILE 

The  Navy  announced  July  6  that  it  will  seek  a 
second  source  to  make  the  advanced  version  of  the 
Phoenix  missile,  but  said  the  plan  had  nothing  to  do 
with  its  decision,  announced  only  hours  before,  to 
temporarily  refuse  to  accept  any  more  of  the  missiles 
from  the  current  producer,  Hughes  Aircraft,  until  the 
company  improves  its  quality  control  procedures. 

The  Navy  statement  indicated  that  the  decision  to 
seek  a  second  source  for  the  missile  is  simply  part  of  a 
"Navy-wide  effort"  to  increase  competition. 

Last  month,  following  inspection  of  a  Phoenix  mis- 
sile, the  Navy  informed  Hughes  that  it  would  not 
accept  any  more  missiles  pending  further  review  of 
the  firms  quality  control  procedures.  The  Na\'y 
claims  it  uncovered  evidence  of  "marginal  workman- 
ship" indicating  poor  quality  control  at  the  firm's 
Tucson,  Ariz,  plant,  where  the  missile  is  made.  A  Navy 
spokesman  said  the  inspection  revealed  "a  broad  spec- 
tnmi  of  deficiencies." 

A  statement  issued  by  Hughes  defended  the  firm's 
record  in  meeting  the  Navy's  specifications  for  the 
missile.  However,  the  firm  pledged  to  correct  the 
problems  uncovered  by  the  inspection. 

The  Pentagon  has  requested  $482  million  for  the 
Phoenix  for  FY  1985.  The  missiles  cost  about  $1 
million  each. 

The  Navy  expects  to  make  its  choice  for  a  second 
source  by  FY  198ff.  The  new  source  probably  would 
not  replace  Hughes  as  sole  producer  of  the  missile. 
Rather,  each  fcm  would  produce  a  share  of  each 
year's  buy. 

Compared  to  the  two  earlier  versions,  the  advanced 
version  of  the  missile,  the  AIM-54C,  is  designed  to 
have  improved  guidance  and  electronics. 


Contract  Policy 

PENTAGON  IMPOSES  DOD-WIDE  MORATORIUM 
ON  DISPOSAL  OF  SURPLUS  EQUIPMENT 

The  Pentagon  has  ordered  a  DOD-wide  moratorium 
on  the  disposal  of  surplus  military  equipment,  follow- 
ing the  disclosure  that  the  Air  Force  has  routinely  sold 
supposedly  unneeded  items  for  a  fraction  of  their 
worth,  only  to  buy  back  some  of  them  later  at  higher 
prices. 

The  action,  which  was  taken  by  Assistant  Secretary 
of  Defense  for  Manpower.  Installations  and  Logistics 
Lawrence  Korb  July  2  and  announced  by  the  Pentagon 
July  S,  applies  to  all  military  services  plus  the  De- 
fense Logistics  Agency  Korb  indicated  that  although 
DOD  believes  that  current  disposal  policies  are  basi- 
cally sound,  even  minor  procedural  discrepancies  can 
have  significant  dollar  impact  where  multi-billion  dol- 
lar inventories  are  concerned.  "Our  objective  is  to 
catch  and  correct  these  discrepancies  before  they 
become  major  problems,"  he  explained. 

In  fiscal  1983.  DOD  disposed  of  some  |3  5  billion  in 
surplus  equipment,  ranging  from  spare  parts  to  entire 
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25.     May  8,   1984. —GAO  Letter  Report   (B-208159)  commenting  on  Justice  Department's 
letter  of  April    20,   1984  on  H.R.   5184. 

COMPTROLLER  GENERAL  OF  THE  UNITED  STATES 

VNASHINGTON  D.C.  20548 


May    8,    1984 


RECEIVED 

MAY    81984 

HOUSE  COMMITTcE  ON 
GOVERNMENT  OPERATIONS 


The  Honorable  Jack  Brooks 
Chairman,  Committee  on  Government 

Operations 
House  of  Representatives 

Dear  Mr.  Chairman: 

You  ask  us  to  comment  on  a  letter  dated  April  20, 
1984,  from  the  Department  of  Justice  (Department)  regarding 
H.R.  5184,  a  bill  "to  revise  the  procedures  for  soliciting 
and  evaluating  bids  and  proposals  for  government  contracts 
using  full  and  open  competition,  and  for  other  purposes." 


The  Department  states 
the  General  Accounting  Offi 
in  the  awarding  of  governme 
constitutional  problems  and 
unwise  intrusion  into  execu 
fically,  the  Department  poi 
authorize  federal  courts  to 
would  provide  for  a  stay  of 
contract  pending  GAO  consid 
authorize  GAO  to  grant  the 
including  attorney  fees. 


the  bill,  which  would  authorize 
ce  (GAO)  to  take  a  formal  role 
nt  contracts,  raises  substantial 

permits  an  unnecessary  and 
tive  branch  activities.   Speci- 
nts  to  the  provisions  that  would 
refer  bid  protests  to  GAO, 
the  award  or  performance  of  a 
eration  of  a  protest,  and  would 
costs  of  pursuing  a  orotest. 


The  Department  states  that  these  provisions  call  for 
the  exercise  of  either  executive  or  judicial  authority  and 
that  the  head  of  GAO,  the  Comptroller  General,  as  an 
officer  of  the  legislative  branch  of  government  cannot 
exercise  executive  or  judicial  authority  without  violating 
the  doctrine  of  separation  of  powers.   The  Department  cites 
Buckley  v.  Valeo,  424  U.S.  1,  139  (1976),  for  this  proposi- 
tion and  it  cites  INS  v.  Chadha,  103  S.  Ct.  2764  (1983), 
for  the  proposition  that  Congress  may  not  stay  the  award  or 
performance  of  a  contract  pending  review  by  a  legislative 
official . 
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We  point  out  first  that  GAO  already  has  a  formal  role 
in  the  awarding  of  executive  branch  contracts.   GAO  has 
been  deciding  executive  branch  contract  award  protests  for 
about  60  years  based  on  its  authority  to  determine  the 
legality  of  public  expenditures.   See  31  U.S.C.  S  3526 
(1982).   Irvdeed,  GAO  has  become  the  principal  forum  for 
resolving  the  protests  of  disappointed  bidders. 

Over  the  years  the  bid  protest  process  has  been  an 
integral  part  of  the  government's  procurement  system.   That 
system  is  administered  under  a  complex  array  of  laws  and 
regulations  designed  to  achieve  beneficial  results  through 
fair  treatment  of  those  bidding  for  the  government's  busi- 
ness.  An  effective  protest  process  not  only  assures  that 
the  thousands  of  procurement  officials  administering  this 
complex  system  observe  the  procurement  laws  and  regula- 
tions, it  also  serves  to  assure  bidders  that  they  will  be 
treated  fairly. 

All  concerned  with  the  government's  procurement 
process  rely  upon  bid  protest  decisions  as  the  definitive 
body  of  administrative  law  governing  the  award  process. 
GAO  decisions  are  used  by  the  Congress,  the  courts,  and  the 
procurement  community,  including  the  executive  branch  con- 
tracting agencies.   Executive  branch  procurement  regula- 
tions have  long  recognized  GAO ' s  bid  protest  role. 

In  fact,  the  bill  would  not  give  GAO  any  more 
authority  to  decide  protests  than  it  now  exercises.   The 
bill  would  not  authorize  GAO  to  suspend  the  award  or 
performance  of  a  government  contract  while  a  protest  is 
pending  or  to  determine  the  form  of  relief  that  must  be 
provided  by  agencies  once  a  protest  is  decided.   Although 
the  bill  generally  calls  for  agencies  to  suspend  the  award 
or  performance  of  a  contract  pending  a  GAO  decision, 
aaencies  would  be  authorized  to  override  this  general 
requirement  in  appropriate  cases.   GAO  would  only  declare 
whether  awards   or  proposed  awards  comply  with  law  and 
regulation,  recommend  a  form  of  relief  when  appropriate, 
and  provide  monetary  relief  where  warranted,   with  the 
exceotion  of  granting  attorney  fees  GAO  now  makes  these 
determinations  under  existing  procedures  with  full  coop- 
eration of  the  executive  branch  and  often  upon  requests 
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for  assistance  from  the  judicial  branch.   We  cIo  not  view 
the  addition  of  recognizing  payment  of  attorney  fees  in 
appropriate  cases  as  a  significant  extension  of  authority 
in  a  constitutional  sense. 

The  bill  would  give  specific  statutory  recognition  to 
GAO  as  an  arbiter  of  executive  branch  contract  award  pro- 
tests.  It  appears  to  be  the  statutory  recognition  of  the 
function  rather  than  execution  of  the  function  itself  which 
forms  the  basis  of  Department's  constitutional  argument. 
The  Department  argues  that  the  Comptroller  General  is  a 
legislative  officer  and  that  the  Congress  may  not  constitu- 
tionally authorize  a  legislative  officer  to  decide  bid 
protests. 

The  Comptroller  General's  status  does  not  constitu- 
tionally prevent  him  from  performing  the  audit  and  settle- 
ment of  accounts  functions.   As  indicated  above,  the  bill 
would  not  authorize  the  Comptroller  General  to  order  con- 
tracting agencies  to  take  specific  actions.   He  would  only, 
as  under  present  procedures,  declare  whether  particular 
contract  awards  comport  with  law  and  regulation.   We  fail 
to  understand  why  statutory  recognition  of  the  current  bid 
protest  process  leads  to  a  determination  of 
unconstitutionality. 

The  Buckley  v.  Valeo  case,  supra,  dealt  with  a  situa- 
tion where  congressionally  appointed  officers  were  given 
executive  functions  to  perform.   The  Supreme  Court  held 
that  these  officers  could  not  constitutionally  perform 
executive  functions  since  they  had  not  been  appointed  to 
office  by  the  President.   The  Court  noted  that  in  contrast 
the  Comptroller  General  is  appointed  by  the  President. 
Id.  at  128  n.  165.   We  do  not  believe  the  holding  in 
Buckley  v.  Valeo  forecloses  the  Comptroller  General's  role 
as  provided  under  H.R.  5184. 

The  Chadha  case  cited  by  the  Department,  simply 
stated,  stands  for  the  proposition  that  Congress  may  not 
overrule  executive  action  outside  of  the  legislative 
process.   Because  H.R.  5184  would  require  an  executive 
agency  to  hold  up  the  award  or  performance  of  its  contract 
pending  a  decision  on  a  protest  by  the  Comptroller  General, 
the  Department  argues  that  the  Chadha  holding  would  be 
violated. 
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The  delay  would  not  be  for  the  purpose  declared 
unconsitutional  in  Chadha.   It  would  be  for  the  purpose  of 
providing  the  Comptroller  General's  views  to  the  agency 
while  meaningful  relief  could  still  be  provided.   Although 
procurements  are  to  be  delayed  pending  the  outcome  of 
protests  at  GAO,  the  bill  does  provide  for  override  of  the 
requirement  for  delay  where  the  vital  interests  of  the 
United  States  are  involved.   As  we  suggested  in  testimony 
before  your  Committee,  it  would  be  more  appropriate  to 
allow  override  of  the  delay  requirement  on  the  basis  of  a 
less  rigid  standard  such  as  "the  interests  of  the  United 
States,"  which  in  turn  would  eliminate  any  question  of 
constitutionality. 

The  provision  in  the  bill  authorizing  federal  courts 
to  refer  bid  protests  to  GAO,  merely  codifies  existing 
procedure.   Since  1971  federal  courts  have  requested 
advisory  opinions  from  GAO  in  cases  brought  before  them  by 
disappointed  bidders.   See  Steinthal  v.  Seamans,  455  F,2d 
1289  (D.C.  Cir.  1971);  Wheelabrator  v.  Chafee,  455  F.2d 
1306  (D.C.  Cir.  1971).   In  those  cases  the  courts  speci- 
fically recognized  GAO's  bid  protest  competency  and  con- 
cluded that  a  judge's  request  for  a  nonbinding  GAO  opinion 
could  provide  a  "felicitous  blending  of  remedies  and  mutual 
reenforcement  of  forums."   Wheelabrator  v.  Chafee,  supra, 
at  1316.   It  is  quite  common  for  both  the  United  States 
Claims  Court  and  for  federal  district  courts  to  make  )cnown 
their  interest  in  having  a  GAO  decision  on  a  pending  matter 
before  rendering  judgment  on  it.   See  Drexel  Heritage 
Furnishings,  Inc.  v.  U.S.,  4  CI..  Ct.  162  (1983);  Aero  Corp 
V.  Department  of  the  Navy,  558  F.  Supp.  404  (D.D.C.  1983). 
We  do  not  see  how  this  well-established  practice  con- 
stitutes "usurping  the  judiciary's  function"  by  GAO. 

The  Department  objects  to  the  payment  of  attorney  fees 
in  protest  cases  as  encouraging  baseless  attacks  on  agency 
procurements.   Attorney  fees  would  not  be  allowed  except 
where  a  protest  had  merit.   In  some  of  these  cases,  reim- 
bursement of  a  protester's  costs  may  be  the  only  remedy 
possible.   And  it  should  be  recognized  that  the  protest 
process  is  a  means  for  assuring  the  continuing  integrity  of 
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governinent  procurements.   There  would  not  seem  to  be  any 
sound  basis  for  objecting  to  the  payment  of  reasonable 
attorney  fees  in  cases  where  protesters  have  served  to 
correct  procurement  deficiencies. 

The  Department  also  objects  to  permitting  any 
interested  party  to  file  a  protest,  arguing  that  it  would 
not  be  in  the  public  interest  to  allow  parties  other  than 
bidders  to  interfere  with  the  procurement  of  goods  and 
services.   The  bill  reflects  current  GAO  bid  protest  proce- 
dures.  GAO  determines  whether  a  party  is  an  "interested 
party" — and  thus  eligible  to  protest  a  procurement — by  con- 
sidering the  party's  status  in  relation  to  the  procurement, 
the  nature  of  the  issues  involved  and  whether  the  circum- 
stances show  the  existence  of  a  direct  or  substantial 
economic  interest.    This  standard  is  sufficient  to  prevent 
those  without  a  legitimate  interest  from  having  their  pro- 
tests considered. 

Finally,  we  note  that  the  Department  objects  to  the 
provision  in  the  bill  that  would  give  the  General  Services 
Administration  Board  of  Contract  Aopeals  authority  to 
decide  protests  involving  certain  types  of  procurements. 
We  also  question  this  provision  as  noted  in  our  March  27 
testimony  on  the  bill. 

We  hope  our  comments  are  helpful. 

Sincerely  yours, 


iotlng  ComptrolleiyGeneral 
of  the  United  States 


45-885  O  -  85  -  24 
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26.     April   30,   1984. --Letter  from  Acting  Administrator  Ray  Kline,  General   Services 
Administration,  to  Chairman  Jack  Brooks  containing  the  agency's  views  on 
H.R.   5184,   the  Competition   in  Contracting  Act  of  1984. 

General 
Services 
Administration    Washington,  DC  20405 


3«  l9b>f 

Honorable  Jack  Brooks 

Chairman  HOUSE  ^-:;"'*pc^TioNS 

Committee  on  Government  Operations  qOVERNM^''*'  ur-nni 

House  of  Representatives 

Washington,  DC   20515 

Dear  Mr.  Chairman: 

The  General  Services  Administration  (GSA)  wishes  to  submit  its 
views  on  H.R.  5184,  a  bill  "To  revise  the  procedures  for 
soliciting  and  evaluating  bids  and  proposals  for  Government 
contracts  and  awarding  such  contracts  using  full  and  open 
competition. " 

GSA  strongly  supports  the  maximum  use  of  competitive  procedures 
in  the  procurement  of  goods  and  services  for  the  Government.  We 
fully  subscribe  to  the  statement  in  your  remarks  introducing 
H.R.  5184  that  " [clompetition  not  only  provides  substantially 
reduced  costs,  but  also  insures  that  new  and  innovative  products 
are  made  available  to  the  Government  on  a  timely  basis."   To 
increase  the  use  of  competition  throughout  the  civilian  sector 
of  the  Government,  GSA  issued  during  the  last  fiscal  year 
Federal  Procurement  Regulations  Amendment  230  which  places 
strict  limitations  on  the  use  of  noncompetitive  procurement  and 
sets  forth  strong  management  controls  to  ensure  implementation 
of  the  policy. 

We  are  concerned,  however,  that  H.R.  5184  may  not  have  the  de- 
sired effect  to  promote  competition  and  may  result  in  reductions 
in  the  ability  of  the  Government  to  purchase  items  in  the  most 
efficient  and  cost  effective  manner.   Consequently,  for  the 
reasons  discussed  below,  GSA  opposes  H.R.  5184. 

Section  201 

Section  201  requires  Executive  agencies  to  conduct  procurements 
in  accordance  with  a  new  Title  II  of  the  Office  of  Federal  Pro- 
curement Policy  Act.  The  bill  does  not  modify  the  provisions  of 
the  Federal  Property  and  Administrative  Services  Act  (FPASA)  or 
the  Armed  Services  Procurement  Act  (ASPA) .   By  superimposing  its 
procedures  on  top  of  the  requirements  of  those  procurement 
statutes,  H.R.  5184  would  at  the  very  least  create  substantial 
confusion  about  the  interrelation  of  the  provisions  of  the  OFPP 
Act  and  the  existing  statutes.   At  worst,  conflicts  among  the 
statutes  could  render  certain  provisions  of  the  bill 
ineffective. 
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Section  202 

The  FPASA  and  the  ASPA  require  that  procurements  be  conducted  by 
formal  advertising.   Negotiated  procurements  are  authorized  only 
in  limited  circumstances  set  forth  in  each  statute.    Section 
202  grafts  onto  these  procedures  new  layers  of  rules  and 
exceptions  relating  to  competition,  producing  a  set  of 
procedures  which  are  extremely  complex,  if  not  unworkable.   We 
believe  competitive  negotiation  is  an  effective  method  of 
procurement  and  that  it  should  be  placed  on  equal  footing  with 
formal  advertising.   To  accomplish  this,  however,  amendments 
must  be  made  to  both  the  FPASA  and  ASPA. 

Section  202  of  the  bill  also  establishes  an  elaborate  set  of 
criteria  for  evaluating  competition.   There  would  be  three 
levels  of  competition:   "full  and  open  competition,"  "practices 
that  are  less  rigorous  than  full  and  open  competition,"  and 
"practices  which  are  noncompetitive."   Accompanying  the 
definitions  of  each  level  of  competition  are  a  list  of 
situations  in  which  a  particular  level  is  appropriate  and 
procedures  for  executive  agencies  to  follow  in  those  cases  where 
a  procurement  practice  was  less  than  fully  competitive.   We 
believe  that  the  detailed  definitions,  procedures  and  controls 
set  forth  in  this  section  would  add  only  complexity  to  the 
procurement  system.   For  example,  the  levels  of  competition  are 
defined  in  terms  of  "results" — the  number  of  bids  or  proposals 
received  by  a  agency  for  a  solicitation.   Under  these 
provisions,  a  contracting  officer  could  determine  the  validity 
of  pre-solicitation  activities  only  after  bids  or  proposals  were 
received.   While  the  added  requirements  would  certainly  create 
confusion  and  inefficiencies,  it  is  our  opinion  that  the 
requirements  would  not  promote  competition  beyond  what  has 
already  been  accomplished  by  OFPP  Policy  Letter  84-2  and  FPR 
Amendment  230. 

Section  20:^ 

Section  203  of  H.R.  5184  establishes  requirements  for 
publicizing  procurements  through  notices  in  the  Commerce 
Business  Daily.   Similar  types  of  notification  requirements  are 
contained  in  Pub.  L.  98-72.   We  see  no  benefits  in  generating  an 
additional  set  of  these  requirements  in  another  statute.   This 
adds  only  complexity  and  confusion  to  an  already  overburdened 
procurement  system. 

Section  204 

Section  204  would  formalize  in  statute  the  present  role  of  the 
Comptroller  General  in  the  bid  protest  system.   We  believe  the 
current  system  functions  adequately  without  a  statutory 
framework.   Locking  the  General  Accounting  Office  (GAO) 
procedures  into  law  would  serve  only  to  limit  the  Comptroller 
General's  ability  to  adapt  the  bid  protest  procedures  to  fit  the 
changing  needs  of  the  procurement  community.   We  also  question 
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the  constitutionality  of  GAO,  as  an  arm  of  Congress,  ruling  on 

entitlement  to  attorney  fees  to  be  paid  by  executive  branch 

agencies.   GSA  defers  to  the  views  of  the  Department  of  Justice 
in  this  matter. 

The  section  also  would  create  an  additional  bid  protest  forum 
and  procedure  for  procurements  under  section  111  of  the  PPASA, 
which  governs  the  acquisition  and  management  of  automatic  data 
processing  (ADP)  equipment.   Aggrieved  bidders  would  be  able  to 
file  protests  with  the  General  Services  Administration  Board  of 
Contract  Appeals  (GSBCA)  as  well  as  with  GAO.   GSBCA  would  be 
granted  powers  similar  to  those  of  the  Comptroller  General  in 
bid  protests.   H.R.  5184  would  also  give  the  GSBCA  the  unique 
authority  to  "suspend,  revoke  or  revise"  delegations  of 
procurement  authority  under  section  111  granted  by  the 
Administrator  of  GSA  to  other  agencies.   We  are  aware  of  no 
problems  in  the  present  system  which  would  justify  treating  ADP 
procurement  protests  differently  from  other  types  of  procurement 
protests.   In  addition,  we  believe  that  it  would  be  improper  to 
grant  a  board  of  contract  appeals  the  power  to  modify  in  any  way 
delegations  of  authority  granted  by  the  head  of  the  agency. 
The  purpose  of  section  111  is  to  allow  the  Administrator  of  GSA 
"to  coordinate  and  provide  for  the  economic  and  efficient 
purchase,  lease  and  maintenance  of  automated  data  processing 
equipment  by  Federal  agencies ."   It  would  be  contrary  to  this 
goal  of  a  coordinated  ADP  policy  to  place  the  authority  to 
revise  or  revoke  delegations  with  both  the  Administrator  and  the 
GSBCA.   Additionally,  we  oppose  the  formalized  hearing  process 
for  handling  protests  before  GSBCA.   Consideration  of  bid 
protests  is  a  mechanism  for  policing  the  Government's  contract 
award  procedures;  it  is  not  a  forum  to  resolve  the  rights  and 
liabilities  of  parties  to  a  contract. 

Section  205 

Section  205  specifies  that  OFPP  is  to  promulgate  the  regulations 
implementing  the  provisions  of  H.R.  5184.  We  believe  that 
requiring  OFPP  to  issue  modifications  to  the  FAR  will  create 
substantial  administrative  confusion.   The  authority  to  issue 
the  FAR  is  currently  vested  jointly  in  the  Department  of  Defense 
(DOD) ,  the  National  Aeronautics  and  Space  Administration  (NASA) 
and  GSA,  while  the  regulatory  authority  of  OFPP  under  the  OFPP 
Act  is  limited  to  any  instance  in  which  DOD,  NASA,  and  GSA  are 
unable  to  agree  on  or  fail  to  issue  Government-wide  regulations 
in  a  timely  manner.   It  is  our  opinion  that  the  present 
regulatory  format  is  appropriate  for  all  aspects  of  procurement 
policy,  including  those  aspects  dealing  with  competition. 

We  are  also  concerned  about  the  provision  of  section  205  which 
establishes  an  effective  date  of  October  1,  1984.   Because  of 
the  vast  changes  which  would  be  made  to  the  procurement  system, 
a  substantial  amount  of  time  would  be  required  to  develop 
procedures  to  implement  the  requirements  of  the  bill,  to  write 
and  coordinate  regulations  and  to  retrain  the  Federal  work 
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force.  The  problems  of  transition  would  be  further  complicated 
because  of  the  recent  implementation  of  the  Government-wide 
Federal  Acquisition  Regulation  (PAR) .  As  you  are  aware,  all 
agencies  are  undergoing  a  major  and  critical  period  of 
adjustment  to  the  FAR  system  which  became  effective  on  April  1, 
1984.   Many  agencies  will  have  to  alter  existing  aspects  of 
their  procurement  operations  in  order  to  be  consistent  with  FAR 
provisions.   As  difficult  as  it  will  be  to  adjust  to  the  FAR, 
our  problems  will  be  greatly  enlarged  by  also  having  to  adjust 
to  a  new  and  comprehensive  procurement  statute  at  the  same  time, 
particularly  when  that  statute  may  throw  into  question  many  of 
the  concepts  and  procedures  currently  embodied  in  the  FAR. 

The  Office  of  Management  and  Budget  has  advised  that,  from  the 
standpoint  of  the  Administration's  program,  there  is  no 
objection  to  the  submission  of  this  report  to  your  Committee. 


Say  K.  .v  -.- 
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27.     April   20,  1984. --Letter  from  Assistant  Attorney  General   Robert  A.  McConnel 1 , 
to  Chairman  Jack  Brooks,   setting  forth  the  Justice  Department's  views  on 
H.R.    5184. 


U.S.  Department  of  Justice 
Office  of  Legislative  AiTalrs 


Ofllee  of  the  Asiistint  Attoney  CenenI  Wiathingion.  D.C  20530 

2  0  APR  1384 

RECEIVED 

Honorable  Jack  Brooks 

Chairman  APR  2  3  'B84 
Committee  on  Government  Operations 

House  of  Representatives  HOUSE  COMMITT£'^  ON 

Washington,  D.C.   20515  GOVERNMENT  OPERATIONS 

Dear  Mr.  Chairman: 

This  letter  presents  the  views  of  the  Department  of  Justice 
on  H.R.  5184,  a  bill  "to  revise  the  procedures  for  soliciting  and 
evaluating  bids  and  proposals  for  government  contracts  using  full 
and  open  competition,  and  for  other  purposes."   The  Department  of 
Justice  opposes  enactment  of  this  legislation. 

While  we  join  other  federal  agencies  in  a  commitment  to  full 
and  open  competition  where  feasible,  we  believe  that  section  204, 
providing  for  review  of  procurement  procedures  by  the  General 
Accounting  Office,  may  give  rise  to  substantial  constitutional 
problems  in  that  it  abridges  the  doctrine  of  separation  of  powers. 
Additionally,  the  provisions  of  section  204  establish  a  procedure 
that  permits  unnecessary  and  unwise  intrusion  into  the  activities 
of  the  executive  branch  of  the  government  by  the  legislative  branch. 

We  believe  that  $204,  which  would  authorize  the  General 
Accounting  Office  (GAO)  to  take  a  formal  role  in  the  awarding  of 
contracts  by  the  Executive  Branch,  raises  novel  and  substantial 
constitutional  issues.   The  GAO  is  an  instriunentality  "independent 
of  the  executive  branch,"  31  U.S.C.  5702(a),  and  the  Comptroller 
General  is  properly  considered  to  be  an  officer  of  the  Legislative 
Branch.  1/   As  such,  he  cannot  exercise  executive  or  Judicial 
authority  without  violating  the  doctrine  of  separation  of  powers. 
Buckley  V.  Valeo,  424  O.S.  1,  139  (1976). 

First,  5204(b)(1)  authorizes  referrals  from  federal  courts, 
in  apparent  violation  of  both  Article  I  and  Article  III  of  the 
Constitution.   It  is  not  clear  at  what  stage  in  a  judicial  pro- 
ceeding the  court  would  make  the  referral  or  whether  GAO's  recom- 


1/   See  generally  Willoughby,  The  General  Accounting  Office  12 
1192777  Smith,  The  General  Accounting  Office  61  (1927);  The  United 
States  Government  Manual  42  (1983). 
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mendation  would  be  an  advisory  opinion  to  the  court  or  a  final 
opinion  to  the  parties.   In  either  case,  it  would  appear  that 
GAO  would  be  operating  as  some  kind  of  adjunct  to  the  judiciary. 
We  are  not  aware  of  any  authority  in  the  Constitution  that  permits 
the  Legislative  Branch  to  provide  advisory  opinions  to  the  Judicial 
Branch  regarding  pending  cases.   Article  I  authorizes  the  Legisla- 
tive Branch  to  make  laws,  not  to  interpret  them  after  they  have 
been  enacted.   That  task  is  given,  under  Article  III,  to  the 
Judicial  Branch.   Thus,  even  if  judges  were  inclined  to  ask  for 
assistance,  we  believe  that  it  would  be  unconstitutional  for  the 
Legislative  Branch  to  provide  it.   It  would  raise  equally  serious 
problems  under  Article  III  if  this  section  were  read  to  permit  GAO 
to  render  a  final  opinion  to  the  parties,  thereby  usurping  the 
judiciary's  function.   We  therefore  oppose  the  reference  to  "any 
court  of  the  United  States"  in  S204(b)(l),  and  urge  its  deletion.. 

Second,  S204(b)(2)  provides  for  a  stay  of  the  award  or  per- 
formance of  a  contract  pending  review  by  the  Comptroller  General. 
While  the  Comptroller  General  ultimately  makes  only  a  "recommenda- 
tion," II   the  impact  on  the  award  of  contracts  by  the  Executive 
Branch  will  be  immediate  and  profound. 3/   Only  in  the  most  excep- 
tional circumstances  can  the  contract  15e  protected  from  any  delay,; 
$204(b) (2) (D) ,  and  even  the  "express  option,"  5204(c)(1),  will 
take  about  forty-five  days.   For  the  vast  majority  of  contracts, 
therefore,  there  will  be  no  statutory  limit  on  the  time  that  GAO 
may  take  to  make  its  recommendation. 4/ 

We  believe  that  this  provision  is  unconstitutional.   It  is  one 
thing  to  say  that  Congress  may  require  the  Executive  to  "report" 
contemplated  Executive  actions  to  its  committees  and  delay  their 
execution  for  a  period  during  which  those  committees  may  consider 


II     GAO  has  for  many  years  issued  similar  "recommendations"  to 
agencies,  4  C.F.R.  Part  21,  but  it  has  done  so  without  any  express 
statutory  authorization,  relying  instead  on  an  extension  of  its 
authority  to  settle  the  accounts  of  the  Government,  31  U.S.C. 
$3702.   Given  that  there  has  been  considerable  discussion  over 
the  years  questioning  whether  this  settlement  authority  is  properly 
lodged  in  a  legislative  body  like  GAO,  rather  than  in  an  executive 
agency,  this  bill  may  be  an  attempt  to  give  the  program  a  firmer 
footing. 

3/   Given  the  thousands  of  contracts  awarded  each  year  by  the 
Executive  Branch,  it  may  be  that  the  delay  engendered  by  this  new 
process  will  seriously  impinge  on  the  Executive  Branch's  ability 
to  execute  the  laws  in  a  timely  fashion. 

4/   The  Comptroller  General  is  supposed,  to  the  "maximum  extent 
practicable,"  to  set  up  an  "inexpensive  and  expeditious"  process. 
H.R.  5184,  §204(c)(l). 
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legislation  to  block  the  Executive  action,  and  quite  another  to 
say  that  Congress  may  delegate  to  an  entity  such  as  GAO  the  power 
effectively  to  block  Executive  action  outside  the  legislative  pro- 
cess. 

Furthermore,  if  the  system  ultimately  established  by  this  pro- 
vision sets  a  45-day  limit  during  which  the  Executive  Branch  could 
take  no  final  action  on  a  contract,  it  would  constitute  more  than 
a  "report  and  Trait"  provision.   It  would  be  unconstitutional  be- 
cause the  GAO's  action  on  the  contract  prior  to  the  end  of  the 
45-day  period  would,  by  assertedly  permitting  the  agency  to  proceed 
at  that  point,  be  taking  an  action  having  a  legal  effect  on  the 
rights  and  obligations  of  persons  outside  the  Legislative  Branch, 
a  result  clearly  foreclosed  by  the  Supreme  Court  in  INS  v.  Chadha , 
103  S.Ct.  2764  (1983).   More  importantly,  5204(b) (2)~cTearly  con- 
templates  the  possibility  that  with  respect  to  some  contracts,  the 
agency  will  simply  be  put  on  permanent  "hold"  until  after  GAO  has 
announced  its  "recommendation."   Thus,  rather  than  confronting  a 
statutorily  imposed  45-day  "waiting  period,"  the  agency  would  be 
confronted  with  what  would  be,  analytically,  nothing  less  than  a 
clearly  unconstitutional  "committee  approval"  provision,  the  only 
difference  being  thaf  the  GAO  would  play  the  pivotal  role  rather 
than  a  congressional  committee.   This  section  must  be  deleted 
because  of  this  constitutional  infirmity. 

Third,  5204(c)(4)  purports  to  give  the  Comptroller  General  the 
authority  to  make  a  ruling  granting  a  party  the  costs  of  its  pro- 
test, including  attorney  fees,  which  "shall  be  paid  promptly  by 
the  executive  agency  concerned  out  of  funds  available  for  the  pur- 
pose of  the  procurement  concerned."   (Emphasis  added).   Whether 
this  authority  is  analyzed  as  GAO's  performing  a  judicial  function 
which  is  binding  on  an  executive  agency,  or  as  GAO's  rendering  an 
administrative  decision  for  the  Executive  Branch,  it  is  clearly 
unconstitutional.   Buckley  v.  Valeo,  424  D.S.  1  (1976).   The  doc- 
trine of  separation  of  powers  does  not,  except  in  certain  very 
limited  circxuBStances ,  5/   permit  the  legislature  or  any  of  its 
parts  to  bind  the  Executive  Branch  except  by  passage  of  a  law. 
Nor  does  it  permit  the  Legislative  Branch  to  execute  the  law  by 
determining  how  contracts  should  be  awarded  or  to  adjudicate 
claims  against  the  Executive  Branch.   Accordingly,  section  204(c) 
(4)  must  be  deleted  in  order  to  remove  this  substantial  concern. 

Furthermore,  in  our  view,  awarding  attorney  fees  in  every 
case  in  which  the  protester  prevails  is  unwise.   First,  it  is  con- 
trary to  the  American  rule  that  attorney  fees  are  not  shifted  to 
the  losing  party,  but  are  borne  by  each  party.   While  the  American 
rule  evisions  a  shifting  of  fees  in  the  event  of  bad  faith,  no 
such  requirement  is  made  by  this  proposed  I'egislation.   Even  the 


5/   INS  V.  Chadha.  103  S.Ct.  2764,  2786  n.20  (1983) 
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Equal  Access  to  Justice  Act,  legislation  which  abrogates  the 
American  rule  and  makes  attorney  fees  against  the  Government 
available,  requires  that  the  private  party  demonstrate  that  the 
Government's  position  was  not  "substantially  justified."   At  a 
minimum,  the  legislation  should  require  such  a  showing. 

In  addition,  the  availability  of  attorney  fees  in  proceedings 
before  the  General  Accounting  Office  will  undoubtedly  encourage 
litigation  which  would  not  otherwise  be  instituted.   The  courts 
have  long  recognized  the  wisdom  of  allowing  executive  agencies 
wide  latitude  in  exercising  their  discretion  in  procurement  situa- 
tions.  The  provision  for  attorney  fees  seems  destined  to  encourage 
baseless  attacks  on  the  exercise  of  this  discretion. 

Apart  from  the  constitutional  infirmities  evident  in  section 
204,  it  appears  to  be  intended  to  create  an  even  greater  limit  on 
the  traditional  broad  discretion  of  executive  agencies  to  conduct 
procurement  activities  than  is  now  in  existence.   We  see  no  reason 
for  legislation  with  such  a  goal. 

Both  before  and  after  contract  award,  bidders  now  have  the 
right  to  institute  suit,  in  either  the  United  States  Claims  Court 
or  the  United  States  district  courts,  to  seek  an  injunction  pre- 
venting the  procuring  agency  from  taking  further  action.   In  the 
event  a  less  binding  (and  perhaps  less  costly)  resolution  to 
such  a  dispute  is  desired,  bidders  now  have  the  right  to  institute 
an  action  before  the  General  Accounting  Office  which  can  recommend 
that  the  agency  take  a  different  course  of  action.   To  the  extent 
that  the  legislation  creates  for  bidders  additional  substantive 
rights  in  the  nature  of  greater  competition  or  fuller  agency 
disclosure,  such  rights  may  be  enforced  under  the  present  law. 

Perhaps  the  most  significant  intrusion  into  the  procurement 
process  is  the  bill's  provisions  affording  rights  of  action  before 
the  GAO,  before  the  General  Services  Board  of  Contract  Appeals  and 
before  the  courts  under  the  Administrative  Procedure  Act,  to  "any 
Interested  party."  We  strongly  believe  that  it  would  not  be  in  the 
public  interest  to  allow  "any  interested  party"   to  disrupt,  and 
possibly  halt,  a  federal  procurement  of  needed  goods  or  services. 
While  the  bill  does  not  amplify  the  meaning  of  "any  interested 
party,"  we  assume  it  to  include  parties  other  than  bidders.   In 
this  regard,  the  bill  is  a  radical  departure  from  existing  law, 
established  through  a  number  of  years  of  judicial  and  administrative 
experience,  which  provides  that  only  bidders  may  cause  the  substan- 
tial disruption  to  the  federal  procurement  process  that  attends  the 
filing  of  a  challenge  to  the  agency's  action.   This  law  was  developed 
for  very  good  reason.   The  interruption  of  normal  executive  branch 
functions  and  the  cost  to  the  taxpayer  of  bid  protest  litigation 
cannot  be  overstated.   The  courts  have  consistently  recognized  the 
need  for  substantial  discretion  in  agency  officials  in  the  procure- 
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nent  process.   All  of  these  considerations  have  led  to  the  recogni- 
tion that  bid  protests  have  a  profound  deleterious  effect  on  pro- 
curement policy  and  therefore  should  be  permitted  only  when  the 
protester  has  the  interest  in  the  procurement  of  a  bidder. 
Allowing  "any  interested  party"  to  file  an  action  which,  except 
in  unusual  circumstances,  would  require  the  agency  to  delay  the 
procurement  pending  action  by  the  Comptroller  General  would  not 
be  in  the  best  interests  of  the  American  people. 

Section  204(e) ,  which  provides  for  review  of  agency  procure- 
ment decisions  under  the  Administrative  Procedure  Act,  is  unneces- 
sary and  largely  duplicative  of  the  remedies  available  under  the 
Federal  Courts  Improvement  Act,  passed  by  Congress  less  than  2 
years  ago.   That  Act  gave  the  United  States  Claims  Court  jurisdic- 
tion to  entertain  suits  for  injunctive  and  other  relief  filed  by 
bidders  who  challenge  a  procurement  prior  to  award.   The  district 
courts  continue  to  entertain  such  suits  when  they  are  filed  after 
award.   Therefore,  providing  for  APA  review  is  unnecessary  and  may 
result  in  inconsistent  legal  standards  while  fostering  more  litiga- 
tion. 

Section  204(f),  providing  for  jurisdiction  in  the  General 
Services  Board  of  Contract  Appeals  over  challenges  to  procurements 
of  automatic  data  processing  equipment,  creates  a  patchwork  of 
remedies  benefitting  no  one.   It  would  create  a  fourth  for\im  in 
which  a  bidder  could  challenge  such  a  procurement  by  adding  juris- 
diction in  the  Board  of  Contract  Appeals  to  the  previously  existing 
jurisdiction  in  the  Claims  Court,  the  district  courts  and  the 
General  Accounting  Office.   We  know  of  no  reason  to  enact  a  law 
which  shows  such  potential  for  confusion  and  disruption  absent  a 
compelling  need  for  a  fourth  forum. 

Finally,  section  204(b)(2)(A)  requires  executive  agencies  to 

"submit  a  complete  report  (including  all 
relevant  documents)  on  the  protested  pro- 
curement to  the  Comptroller  General  with- 
in twenty-five  working  days  from  the 
agency's  receipt  of  the  notice  of  such 
protest." 

This  resembles  prior  proposals,  historically  opposed  by  this 
Department,  that  were  intended  to  give  the  General  Accounting  Office 
unlimited  access  to  executive  branch  records.  6^/  They  were  opposed 


6/      See  Letter  to  the  Honorable  Jack  Brooks,  Chairman,  House  Com- 
mittee on  Government  Operations,  from  Benjamin  R.  Civiletti,  Deputy 
Attorney  General,  July  5,  1979  (H.R.  24);  Statement  of  Lawrence  A. 
Hammond,  Deputy  Assistant  Attorney  Genersil,  Of f ice  of  Legal  Counsel, 
Before  the  House  Subcommittee  on  Legislation  and  National  Security, 
Committee  on  Government  Operations,  June  26,  1978  (H.R.  12171). 
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because  they  made  no  provision  for  protection  of  sensitive  infonna- 
tion  from  either  domestic  or  foreign  activities.   Any  legislation 
in  this  area  should  permit  either  the  President  or  the  head  of  the 
affected  agency  to  exempt  records  involving  financial  transactions 
which  relate  to  sensitive  foreign  intelligence  or  foreign  counter- 
intelligence activities;  financial  transactions  taken  pursuant  to 
section  8(b)  of  the  Central  Intelligence  Agency  Act  of  1949,  as 
amended;  and  information  the  disclosure  of  which  could  reasonably 
be  expected  to  expose  a  sensitive  investigation  or  investigative 
technique,  or  endanger  the  safety  of  past  or  present  government 
agents,  informants,  other  cooperating  individuals  or  their 
families.   See,  e^.  ,  31  U.S.C.  $3524(c),  (d)  (1982). 

In  sum,  we  believe  that  section  204  is  unconstitutional, 
unnecessary  and  potentially  damaging  to  the  Interests  of  the  United 
States.   In  the  event  that  Congress  determines  that,  in  an  effort 
to  foster  more  competition,  agencies  should  follow  certain  proce- 
dures to  accomplish  that  end,  adequate  remedies  to  ensure  compliance 
are  presently  available. 

The  Office  of  Management  and  Budget  has  advised  this  Department 
that  there  is  no  objection  to  the  submission  of  this  report  from  the 
standpoint  of  the  Administration's  program. 

Sincerely, 

ROBERT  A.  McCONNELL 
Assistant  Attorney  General 


iri 


SIGNED 


C.  Uarshall  Cain 
Aetlna  Assistant  Attorney  General 
S>ur8uaDt  to  28  C«7.6«  figui^ 
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28.  April  6,  1981.— Letter  from  Attorney  General  William  French  Smith  to  the 
Senate  Judiciary  Committee  responding  to  the  committee's  request  that  the 
Department  reconsider  its  decision  not  to  defend  the  constitutionality  of 
an  Act  of  Congress  in  the  case  of  League  of  Women  Voters  v.  FCC. 

Zj:^"'j'^  (Dfftrp  nf  tl]p  Attnniry  (Drnrrcil 

SlaaljtnglDn,!-  (C-  2D52D 

April  6,  1981 

Honorable  Strom  Thurmond 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.   20510 

rionorablc  Joseph  R.  Bidcn,  Jr. 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Mr.  Chairman  and  Senator  Biden: 

I  am  pleased  to  respond  to  your  letter  of  i'ebruary  3, 
1981,  requesting  that  I  reconsider  the  decision  of  the  Depart- 
ment of  Justice  not  to  defend  the  constitutionality  of  47 
U.S.C.  §  399(a)  in  the  case  of  I.oague  of  Women  Votors  v. 
FCC,  No.  80-5333  (9th  Circuit) .   Please  forgive  the  delay  in 
responding,  but  we  have  undertaken  a  thorough  review  of 
the  question.   I  have  determined  that  the  Department  will 
participate  in  the  litigation  and  defend  the  statute. 

The  Department  appropriately  refuses  to  defend  an  Act  of 
Congress  only  in  the  rare  case  when  the  statute  either  infringes 
on  the  constitutional  power  of  the  Executive  or  when  prior 
precedent  overwhelmingly  indicates  that  the  statute  is  invalid. 
In  my  view,  the  Department  has  the  duty  to  defend  an  Act  of 
Congress  whenever  a  reasonable  argument  can  be  made  in  its 
support,  even  if  the  Attorney  General  and  the  lawyers  examining 
the  case  conclude  that  the  argument  may  ultimately  be  unsuccess- 
ful in  the  courts. 

The  prior  decision  not  to  defend  §  399 (a)  was  made  by 
virtue  of  the  conclusion  that  no  reasonable  defense  of  the 
constitutionality  of  this  provision  as  a  whole  could  be  made. 
Under  applicable  Supreme  Court  precedent,  however,  even  a 
statute  that  could  have  some  impermissible  applications 
will  not  be  declared  unconstitutional  as  a  whole  unless  the 
provision  is  substantially  overbroad  and  no  limiting  construc- 
tion of  the  language  of  the  statute  is  possible.   Here,  for 
example,  the  statute's  application  to  political  endorsements 
by  government-owned  broadcasters  might  well  be  held  by  a  court 
to  be  constitutional.   In  that  event,  the  fact  that  the 
statute  permissibly  could  be  applied  in  some  instances  may  be 
sufficient  to  preclude  a  finding  that  the  provision  as  a  whole 
is  unconstitutional. 
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Accordingly,  we  will  advise  the  Ninth  Circuit  of 
our  oositlon  and  request  that  the  case  be  re:r.anded  to  tne 
District  Court  to  allow  us  to  present  our  oefense. 
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29.  July  30,  1980.— Letter  from  Attorney  General  Benjamin  R.  Civiletti  to 

Senator  Max  Baucus  (excerpted  from  hearings  entitled  "Department  of  Justice 
Authorization  and  Oversight,  1981,"  March-May  1980,  Senate  Committee  on  the 
Judiciary.) 


DEPARTMENT  OF  JUSTICE 
AUTHORIZATION  AND  OVERSIGHT,  1981 


HEARINGS 

BBFORB  THB 

COMMITTEE  ON  THE  JUDICIARY 
UNITED  STATES  SENATE 

NINETY-SIXTH  CONGRESS 

SECOND  SESSION 


DEPARTMENT  OF  JUSTICE 
AUTHORIZATION  AND  OVERSIGHT,  1981 


MARCH  11,  12,  13,  17,  19,  20,  27,  APRIL  2,  3,  18,  23,  28,  30  AND 
MAT  1,  1980 


Serial  No.  96-63 


Printed  (or  the  use  of  the  Committee  on  Ibe  Judiciary 


n.S.   GOVERNMENT  PRINTINO  OFFICE 
WASHINGTON  :  1980 
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(Dffirp  nf  ll|p  JVltoriipy  (»5rmTai 
iPflafimgtdn.B.  (fl.  20530 


July    30,    1980 

Honorable  Max   Baucus 

United  States   Senate 

Chairman 

Subcomrittee  on  Limitations  of 

Contracted  and  Delegated  Authority 
1107  Dirksen  Senate  Office  Building 
Washington,  D.  C.   20510 

Dear  Mr.  Chairman: 

In  your  letter  of  June  25,  1980,  you  asked  that  I 
answer  eleven  questions  posed  by  you  concerning  the  legal 
"authority"  supporting  "the  Justice  Department's  assertion 
that  it  can  deny  the  validity  of  Acts  of  Congress."   I  am 
pleased  to  respond.   I  have  taken  the  liberty  of  setting 
these  eleven  questions  out  verbatim  so  the  context  in  which 
my  answers  are  given  will  be  clear.   My  ansv/ers  follow  sev- 
eral preliminary  observations  about  the  form  of  the  questions 
asked  and  the  general  nature  of  the'  Department's  "assertion" 
in  this  matter. 

The  Attorney  General  has  a  duty  to  defend  and  enforce 
the  Acts  of  Congress.   He  also  has  a  duty  to  defend  and  en- 
force the  Constitution.   If  he  is  to  perform  these  duties  . 
faithfully,  he  must  exercise  conscientious  judgment.   He 
must  examine  the  Acts  of  Congress  and  the  Constitution  and 
determine  what  they  require  of  him;  and  if  he  finds  in  a 
given  case  that  there  is  a  conflict  between  the  require- 
ments of  the  one  and  the  requirements  of  the  other,  he 
must  acknowledge  his  dilemma  and  decide  how  to  deal  with 
it.   That  task  is  inescapably  his. 

I  concur  fully  in  the  view  expressed  by  nearly  all 
of_J«y_ predecessors  that  when  the  Attorney  General  is  con- 
frr»nf«»(i  wihh  siirh  a  choice,  it  is  almost  always  the  case 
that  he  can  best  discharge  the  responsibilities  of  his 
office  by  defending  and  enforcing  the  Act  of  Congress. 
That  view  is  supported  by  comt>ellinq  constitutional  consid- 

<erations. within  their  respective  spheres  of  action  the 

three  branches  of  Government  can  and  do  exercise  judq- 
ment'with  respect  t^  constitutional  questions,  and  the 
Judicial  Branch  is  ordinarily  in  a  position  to  protect 
both  the  Government  and  the  citizenry  from  unconstitlP 
tional  action,  legislative  and  executive;  but  only 
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the  Executive  Branch. can  execute  the  statutes  of  the  Urtited' 
States.'   For~tTrac  reason  aione,  it  ex6cutlV6  OfflcefS  were"  to 

adopt  cf  policy  of  ignoring  or  attacKing  Acts  of  LongreSg 

whenever  tney  b6llgve<3  thtf.n  to  be  in  conflict  with  LIm — 

provisions  ot  tne  coTTsTiTu fTo^n~t"heir  .conduct  in  office 

•could  jeopafdlZfe  the  equilibrium  estabTIshea  within  our 

constitutional  system.  ~~ ~~~ — 


At  the  same  time,  I  believe  that  if  Congress  were  to 
enact  a  law  requiring,  for  example,  that  the  Attorney  General 
arrest  and  imprison  all  members  of  the  opposition  party 
without  trial,  the  Attorney  General  could  lawfully  decline 
to  enforce  such  a  law;  and  he  could  lawfully  decline  to 
defend  it  in  court.   Indeed,  he  would  be  untrue  to  his 
office  if  he  were  to  do  otherwise.   This  is  not  because  he 
has  authority  to  "deny  the  validity  of  'Acts  ot  L6ngr655T''~~" 
rE  is  because  everything  in  our  constitutional  jurisprudence 
inescapably  establishes  that  neither  he  nor  any  other  executive 
officer  can  be  given  authority  to  enforce  such  a  law.   The 
"assertion"  of  the  Department  of  Justice  is  nothing  more,  nor 
less,  than  this.  V 

I  have  one  further  observation.   In  your  letter  you 
state  that  your  request  "does  not  include  those  situations 
where  the  Acts  themselves  touch  on  constitutional  separation 
of  powers  between  Executive  and  Legislative  Branches  .  .  .  ," 
Since  almost  all  of  the  legal  authority  dealing  with  this 
question,  from  the  trial  of  Andrew  Johnson  to  the  arguments 
of  Attorney  General  Levi  in  Buckley  v.  Valeo,  424  O.S.  1 
(1976),  deal  with  separation  of  powers  issues,  your  limitation 
is  stringent.   I  will  not  discuss  all  the  pertinent  authorities 
if  you  will  permit  me  to  note  that  in  this  field  the  historical 


^V  I  note  that  an  analogous  situation  is  presented  where  an 
Individual  subject  to  a  court  injunction  believes  that 
injunction  to  be  unconstitutional  or  legally  invalid.   The 
well-established  rule  is  that  such  an  injunction  must  be 
obeyed  until  it  is  dissolved  or  modified  on  appeal  in  order 
to  preserve  the  integrity  of  the  judicial  process.   Walker  v. 
City  of  Birmingham,  388  U.S.  307  (1967).   The  Court  Iri 
Walker,  however,  was  careful  to  emphasize  that  it  did  not 
have  before  it  a  case  in  which  "the  injunction  was  transparently 
invalid."   Ld. ,  at  315.   If  an  Act  of  Congress  directs  or 
authorizes  the  Executive  to  take  action  which  is  "transparently 
invalid"  when  viewed  in  light  of  established  constitutional 
law,  I  believe  it  is  the  Executive's  constitutional  duty  to 
decline  to  execute  that  power. 
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predominance  of  separation  of  powfeifs .  issues  is  no  accident, 
I  have  said  that  the  Executive  can  rarely  defy  an  Act  of 
Congresa  withouc  upsetting  the  ecjuilibrium  establisKea~wtthiit 
dux   constitutional  system;  but  if  that  equilibrium  has  already 
been  placed  in  jeopardy  Dy  the  Act  of  Congress  itself,  the 
case  is  much  more  likely  to  fall  within  that  narrow  class. 

The  traditional  debate  over  the  nature  and  extent  of 
the  President's  supervisory  authority  as  Chief  Executive  pro- 
vides a  good,  illustration  of  the  phenomenon  to  which  I  have 
just  referred.   From  time  to  time  Congress  has  attempted  to 
limit  the  President's  power  to  remove,  and  thereby  control, 
•the  officers  of  the  United  States.   Some  of  these  attempts 
have  been  consistent  with  the  Constitution;  others  have  not. 
In  every  one  of  these  instances,  however,  it  was  the  Act 
of  Congress  itself  that  altered  the  balance  of  forces  be- 
tween the  Executive  and  Legislative  Branches;  and  if  the 
Executive  had  invariably  honored  the  Act,  our  constitu- 
tional system  would  have  been  changed  by  fait  accompli . 
Accordingly,  in  some  of  the  cases  in  which  the  constitu- 
tionality of  the  Act  was  in  doubt,  the  Executive  deter- 
mined that  it  could  best  preserve  our  constitutional 
system  by  refusing  to  honor  the  limitation  imposed  by 
the  Act,  thereby  creating,  through  opposition,  an  oppor- 
tunity for  change  and  correction  that  would  not  have 
existed  had  the  Executive  acquiesced.   See  Myers  v. 
United  States,  272  U.S.  52  (1926).   Inter-branch  disputes 
over  other  separation-of-powers  issues  can  follow^ a  simi- 
lar course. 

I  now  turn  to  your  specific  questions. 

Question  1:  What  is  the  specific  authority  (if  any)  deriving 
from  English  constitutional  history  which  sup- 
ports the  Justice  Department's  assertion  that 
it  can  deny  the  validity  of  Acts  of  Congress? 

As  I  have  suggested,  the  Department's  "assertion" 
depends  entirely  upon  the  proposition  that  there  are  fundamental 
limitations  on  the  authority  of  the  Legislative  and  Executive 
Branches  of  our  Government.   This,  in  fact,  is  the  central 
legal  principle  in  our  constitutional  system  —  our  system 
of  "limited"  government  —  and  it  is  a  principle  that  the 
English  have  rejected.   Accordingly,  English  constitutional 
history  is  important  for  our  purposes,  not  because  it  supports 
my  view  that  in  a  system  of  "limited"  government  there  are 
powers  and  duties  that  cannot  be  imposed  upon  executive 
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officers,  but  because  it  illbstrates  how  constitutional 
government  can  develop  towards  a  radically  different  model  — 
a  model  in  which  there  is  no  fundamental  limitation  upon 
legislative  power.   It  is  true  that  there  are  early  English 
cases  that  I  could  cite  in  my  behalf.   I  am  reminded  in 
particular  of  Coke's  judgment  in  Calvin's  Case,  7  Co.  Rep.  1 
(immutable  natural  law  prevents  Parliament  from  separating  a 
subject  from  the  protection  of  his  king).   But  even  though 
these  early  precedents  enjoyed  some  vitality  on  this  side  of 
the  Atlantic  as  late  as  the  time  of  the  American  Revolution 
(consider,  for  example,  James  Otis'  classic  attack  on   the 
writs  of  assistance,  February  24,  1761,  printed  in  Commager, 
Documents  of  American  History  45  (5  th  ed.  1949)),  they  did  "not 
Carry  the  day  in  their  own  country. 

I  should  add  that  I  consider  the  seventeenth  century 
dispute  between  parliament  ana  tne  btuart  KJng^  ov6t   th6  ^^ 
called  "dispensing  power"  to  be  directly  relevant  to  the   ' 
qUfegtlbhS  you  nave  t-arsed.   Thfe  hlSt6ry'6t  that  dispute  was 
well-known  to  the  Framers  of  the  Constitution,  and  it  is  clear 
that  they  intended  to  deny  our  President  any  discretionary 
power  ot  the  sort  that  the  Stuarts  claimed.   We  must  remember, 
however,  that  it  was  largely  as  a  result  ot  Parliament's  vic- 
tory in  that  matter  that  the  English  came  to  abandon  any  notion 
that  "fundamental  law"  limited  the  powers  of  the  legislative 
sovereign.   This  is  the  very  notion  upon  which  our  Constitu- 
tion, and  the  Department's  view  6f  this  question,  depends. 
In  our  system  of  limited  government,  unlike  the  English 
system,  there  are  some  things  that  the  legislature  and 
the  officers  of  the  Government  cannot  lawfully  do. 

Question  2:   What  is  the  specific  authority  (if  any)  de- 
riving from  the  Constitutional  Convention 
and  other  expressions  of  the  Framers  which 
supports  the  Justice  Department's  assertion 
that  it  can  deny  the  validity  of  Acts  of 
Congress? 

The  available  evidence  concerning  the  intentions  of 
the  Framers  lends  no  specitic  support  to  the  propositionT""" 
t'hat  the  Executive  has  a  constitutional  privilege  to  disre- 
gard statutes  that  are  deemed  by  It  to  be  inconsistent  with 
the  Constitution.   The  Framers  gave  the  President  a  veto  tor 
the  purpose,  among  others,  of  enabling  him  to  defend  his  con- 
sjLitutlonai  position.   They  also  provided  that  his  veto  could 
be  overriden  by  extraordinary  majority  in  both  Houses.   that 
being  so,  an  argument  can  be  made  thdt  the  trameta  aybumed — 
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that  the  President  would  not  be  free  to  ignore,  on  const it;u- 
riuiial  ijtuiiiiLls  ui  ulheiwiije,  dii  AL-t  uC  Cuiiytiis!:;  Hiat  he  had" 
aegn  unwiiilMg  lo  veto  V  c>t   had  B66rt  ertact^d  6v6r  ms  vecd. 

At  the  same  time,  I  believe  that  there  is  relatively 
little  direct  evidence  of  what  the  Framers  thought,  or  might 
have  thought,  about  the  Executive's  obligations  with  regard 
to  Acts  of  Congress  that  were  transparently  inconsistent 
with  the  Constitution;  and,  indeed,  the  question  remained 
open  for  some  time  after  the  Constitution  was  adopted. 
President  Jefferson,  for  example,  writing  of  the  Alien  and 
Sedition  Acts  in  1804,  concluded  that  each  Branch  had  power 
to  exercise  independent  judgment  on  constitutional  questions 
and  that  this  was  an  important  element  in   the  system  of 
checks  and  balances: 

"The  judges  believing  the  [Sedition  lawl  con- 
stitutional, had  a  right  to  pass  a  sentence  of 
fine  and  imprisonment;  because  that  power  was 
placed  in  their  hands  by  the  Constitution.   But 
the  executive,  believing  the  law  to  be  unconsti- 
tutional, was  bound  to  remit  the  execution  of 
it;  because  that  power  has  been  confided  to  him 
by  the  Constitution.   The  instrument  meant  that 
its  coordinate  branches  should  be  checks  on  each 
other."   (8  Writings  of  Thomas  Jefferson  310 
(1897).] 

President  Jefferson's  view  was  not  to  prevail,  al- 
though other  early  Presidents,  including  Andrew  Jackson, 
were  to  express  similar  sentiments  from  time  to  time. 

As  I  have  said,  I  do  not  believe  that  the  prerogative 
of  the  Executive  is  to  exercise  tree  and  independent  judg- 
ment  on  constitutional  questions  presented  by  Acts  of  Con- 

^t:6ss. At  the  Same  time,  1  think  that  in  rare  cases  the 

"h'xeeutive's  duty  to  the  constitutional  system  may  require 
that  a  statute  be  challenged;  and  if  that  happens,  execu- 
tive action  in  defiance  of  the  statute  is  authorized  and 
lawful  if  the  statute  is  unconstitutional.   That  brings 
me  to  your  next  question. 


•»7  The  President's  failure  to  veto  an  unconstitutional  Act 
of  Congress  does  not  in  itself  estop  the  Executive  from  chal- 
lenging the  Act  in  court  at  a  future  date,  nor  does  it  cure 
the  constitutional  defect  where  the  question  is  one  of  sep- 
aration of  powers.  See  Myers  v.  United  States,  272  U.S.  52 
(1926);  National  League  of  Cities  v.  Usery,  426  U.S.  833, 
841  n.l2  (1976). 
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Question  3:   What  is  tKe* specif ic  authority  (if  any)  de- 
riving from  Supreme  Court  or  other  judicial 
opinions  which  supports  the  Justice  Depart- 
ment's assertion  that  it  can  deny  the  va- 
lidity  of  Acts  of  Congress? 

In  Myers  v.  United  States,  272  U.S.  52  (1926),  the  Su- 
preme Court  was  asked  to  decide  whether  the  President  had 
acted  lawfully  in  removing  a  postmaster  from  office  in  con- 
travention of  an  Act  of  Congress.   The  Act  provided  that 
postmasters  were  not  to  be  removed  by  the  President  with- 
out the  advice  and  consent  of  the  Senate.   The  case  in- 
volved a  claim  for  back  salary  filed  by  the  heirs  of  the 
postmaster  who  had  been  removed.   The  action  was  brought 
in  the  Court  of  Claims  under  a  statute  that  gives  that 
court  jurisdiction  to  hear  cases  not  sounding  in  tort 
arising  out  of  conduct  by  executive  officers  alleged  to 
be  unlawful  under  the  Constitution  or  Acts  of  Congress. 

When  the  case  came  before  the  Supreme  Court,  the 
Solicitor  General,  appearing  for  the  United  State,  as- 
sailed the  attempt  to  limit  the  removal  power.   He  argued 
that  the  statute  imposed  an  unconstitutional  burden  upon 
the  President's  supervisory  authority  over  subordinate 
officers  in  the  Executive  Branch.   Senator  Pepper  made 
an  amicus  curiae  appearance  and  argued  that  the  statute 
was  constitutional.   The  Court  ruled  that  the  statute 
was  unconstitutional.   More  to  the  point,  the  Couet 
ruled  that  the  President's  action  in  defiance  of  the 
statute  had  been  lawful.   It  gave  rise  to  no  actionable 
claim  for  damages  under  the  Constitution  or  any  Act  of 
Congress  in  the  Court  of  Claims. 

In  my  view,  Myers  is  very  nearly  decisive  of  the 
issue  you  have  raised.   Myers  holds  that  the  President's 
constitutional  duty  does  not  require  him  to  execute  un- 
constitutional statutes;  nor  does  it  require  hira  to  exe- 
cute them  provisionally,  against  the  day  that  they  are  de- 
clared unconstitutional  by  the  courts:   He  cannot  be  re- 
quired by  statute  to  retain  postmasters  against  his  will 
unless  and  until  a  court  says  that  he  may  lawfully  let 
them  go.   If  the  statute  is  unconstitutional,  it  is  un- 
constitutional from  the  start. 

I  wish  to  add  a  cautionary  note.   The  President  has 
no  "dispensing  power."   If  he  or  his  subordinates,  acting 
at  MS  direction,  defy  an  Act  of  Congress,  theif  action 
^wTIT~ge  condemned  it  the  Act  is  ultinately  upheld.   Their 
own  views  regarding  the  legality  or  desirability  of  the 
statute  do  not  suspend  its  operation  and  do  not  tmmunlz? 
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their  conduct  from  judicial  control.   They  may  not  lawfully 
dety  an  Act  ot  'L'ongt'^ss  it  thfe  AtC  Is  constitutional.   This 
was  the  teaching  of  a  near  sequel  of  Myers,  Humphrey's  Exe- 
cutor V.  United  States,  295  U.S.  602  (1935);  and  it  is  a 
proposition  that  wasTmplicit  in  many  prior  holdings.   In 
those  rare  instances  in  which  the  Executive  may  lawfully 
act  in  contravention  of  a  statute,  it  is  the  Constitution 
that  dispenses  with  the  operation  of  the  statute.   The  Exe- 
cutive cannot. 

Question  4:   What  is  the  specific  authority  (if  any) 
deriving  from  opinions  of  the  Attorneys 
General  which  supports  the  Justice  De- 
partment's assertion  that  it  can  deny 
the  validity  of  Acts  of  Congress? 

The  formal  opinions  of  my  predecessors  in  this  Office 
establish  with  clarity  the  general  principles  upon   which 
this  Department  continues  to  rely  in  dealing  with  real  or 
apparent  conflicts  between  Acts  of  Congress  and  the  Consti- 
tution.  See,  e.g.,  40  Op.  Att'y  Gen.  158,  160,  and  opinions 
cited  therein.   As  I  have  already  said,  I  support  those  opin- 
ions fully.   All  of  them  emphasize  our  paramount  obligation 
to  the  Acts  ot  Congress.   None  of  them  concludes  that  the 
Executive  must  entorce  and  defend  every  Act  of  Congress  in 
every  conceivable  case,  the  requirements  of  the  Constitution 
notwithstanding. 

Question  5:   What  is  the  specific  authority  (if  any) 

deriving  from  express  language  in  statutes 
or  their  legislative  history  which  supports 
the  Justice  Department's  assertion  that  it 
can  deny  the  validity  of  Acts  of  Congress? 

The  statutes  that  define  the  Office  of  the  Attorney 
General  require  him  to  render  opinions  upon  questions  of 
law,  and  they  require  him  to  conduct  litigation  in  which 
the  United  States  is  interested.   None  of  the  statutes 
either  requires  or  forbids  him  to  inquire  into  the  con- 
stitutionality of  statutes.  V  As  I  have  said,  the  tradi- 

'T  Quite  apart  from  the  provisions  of  any  statute  pre- 
scribing the  duties  or  the  authority  of  the  Attorney  Gen- 
eral, the  Constitution  itself  provides  that  the  President 
"may  require  the  Opinion  in  Writing,  of  the  principal  Of- 
ficer in  each  of  the  executive  Departments  upon  any  sub- 
ject relating  to  the  Duties  of  their  respective  Offices." 
U.S.  Const.  Art.  II,  S  2,  clause  1. 
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tional  opinion  has  been  that  the  Attorney  General,  in  the 
due  performance  of  his  constitutional  tunction  as  an  utTTger 
of  Che  unltea  btates,  lOUS't  ordinarily  d6tend  th6  Accs  ot 
CbngtfeSS. — AS  I  have  salfl,  I  subset  Ibo  fully  tliat  pu&ition. 


Questioi\  6:   What  is  the  specific  authority  (if  any) 
deriving  from  historic  practice  prior  to 
the  current  Administration  which  supports 
the  Justice  Department's  assertion  that 
it  can  deny  the  validity  of  Acts  of  Con- 
gress? 

HaVbury  v.  Madison,  1  Cranch  137  (1803),  was  probably 
the  first  case  in  which  the  Executive  made  no  effort  to  de- 
fend an  Act  of  Congress  on  a  constitutional  point.   President 
Jefferson  was  strongly  of  the  view  that  Congress  had  no  power 
to  give  the  Supreme  Court  (or  any  other  court)  authority  to 
control  executive  officers  through  the  issuance  of  writs  of 
mandamus.   See  1  Warren,  The  Supreme  Court  in  United  States 
History  2327~l42-43  (19227^   When  Mr.  Marbury  and  the  other 
"midnight  judges"  initiated  an  original  action  in  the  Su- 
preme Court  to  compel  delivery  of  their  commissions,  Presi- 
dent Jefferson's  Attorney  General,  Levi  Lincoln,  made  no 
appearance  in  the  case  except  as  a  reluctant  witness.   See 
1  Cranch  143-44.   No  attorney  appeared  on  behalf  of  Secre- 
tary Madison.   The  Court  ultimately  resolved  the  case  by 
agreeing  and  disagreeing  with  President  Jefferson.   The 
Court  held  that  the  relevant  statute  was  unconstitutional 
to  the  extent  that  it  attempted  to  give  the  Supreme  Court 
power  to  issue  writs  of  mandamus  against  executive  officers, 
but  that  there  was  no  general  principle  of  law  that  would 
prevent  Congress  from  giving  that  power  to  the  lower  courts. 

A  second  significant  historical  incident  involving  a 
refusal  by  the  Executive  to  execute  or  defend  the  Acts  of 
Congress  on  constitutional  grounds  arose  during  the  Admini- 
stration of  Andrew  Johnson.   In  defiance  of  the  Tenure  in 
Office  Act,  which  he  deemed  to  be  unconstitutional.  Presi- 
dent Johnson  removed  his  Secretary  of  War.   This  action 
provided  the  legal  basis  for  one  of  the  charges  that  was 
lodged  against  him  by  his  opponents  in  the  House;  and 
during  his  subsequent  trial  in  the  Senate,  the  arguments 
offered  by  counsel  on  both  sides  provided  an  illuminating 
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discussion  of  the  responsibilities  of  the  Executive  in  our  ' 
constitutional  system.   See  2  Trial  of  Andrew  Johnson  200 
(Washington  1868).   President  Johnson  was  acquitted  7  .  . 
by  one  vote. 

I  will  mention  a  third  incident  that  illustrates  an 
interesting  variation  on  the  historical  practice.   In  the 
midst  of  World  War  II,  as  a  result  of  the  work  of  the  House 
Committee  on  Un-American  Activities,  Congress  provided,  in 
a  deficiency  appropriations  act,  that  no  salary  or  compen- 
sation could  be  paid  to  certain  named  government  employees. 
These  individuals  had  been  branded  in  the  House  as  "irre- 
sponsible, unrepresentative,  crackpot,  radical  bureaucrats." 
The  Executive  responded  to  the  statute  by  taking  two  courses 
at  once.   The  Executive  enforced  the  letter  of  the  statute 
(by  not  paying  the  salary  of  the  employees  in  question), 
but  joined  with  the  employees  in  a  legal  attack  upon  the 
constitutionality  of  the  relevant  provision.   When  the  case 
came  before  the  Supreme  Court,  an  attorney  was  permitted  to 
appear  on  behalf  of  Congress,  as  amicus  curiae,  to  defend 
the  statute  against  the  combined  assault.   The  Court  struck 
the  relevant  provision,  holding  that  it  was  a  bill  of  attain- 
der, and  allowed  the  employees  to  recover.   United  States 
V.  Lovett,  328  U.S.  303  (1946). 

Altogether,  there  have  been  very  few  occasions  in 
our  history  when  Presidents  or  Attorneys  General  have  un- 
dertaken to  defy,  or  to  refuse  to  defend,  an  Act  of  Con- 
gress.  Most  of  the  relevant  cases  are  cited  either  in  the 
foregoing  discussion  or  in  the  answers  that  the  Senate 
Legal  Counsel  has  provided  to  you  in  response  to  these 
same  questions. 


Question  7:  What  is  the  specific  support  (if  any) 
expressed  in  any  scholarly  article  or 
book  for  the  Justice  Department's  as- 
sertion that  it  can  deny  the  validity 
of  Acts  of  Congress? 


A  helpful  scholarly  discussion  of  this  problem,  to- 
gether with  citations  to  other  works,  may  be  found  in  Edward 
Corwin's  book  on  the  Presidency.   Taking  full  advantage  of 
his  scholarly  prerogative,  Corwin  ignores  the  teaching  and, 
indeed,  the  holding  of  Myers  and  concludes  that  the  Presi- 
dent, even  though  he  may  doubt  the  constitutionality  of  a 
st'atute,  "must  promote  its  enforcement  by  all  the  powers 
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constitutionally  at  his  disposal  unless'and  until  enforce- 
ment is  prevented  by  regular  judicial  process."   2  E. 
Corwin,  The  President,  Office  and  Powers^  1887-1957,  66 
(4th  rev'd  ed.  1957). 

Question  8:   »%'hat  is  the  specific  authority  (if  any) 
deriving  from  ethical  pronouncements 
which  supports  the  Justice  Department's 
assertion  that  it  can  deny  the  validity 
of  Acts  of  Congress? 

The  "ethical"  obligations  that  devolve  upon  the  At- 
torney General  as  a  member  of  the  legal  profession  cannot 
enlarge  or  contract  his  duties  as  an  Officer  of  the  United 
States.   There  is  nothing  in  my  obligation  to  my  profession 
or  to  the  courts  that  prevents  me  from  discharging  my  duty 
either  to  defend  the  Acts  of  Congress  or  to  question  them 
in  the  rare  cases  in  which  that  is  appropriate. 

Question  9:   Ifliat  specific  instances  are  there  in 
which  a  court  or  bar  association  has 
expressly  asserted  an  ethical  duty  for 
government  litigators  to  inquire  into 
the  validity  of  Acts  of  Congress? 

I  know  of  no  decision  by  a  court  or  a  bar  associ- 
ation that  expressly  asserts  that  government  litigators  have 
an  ethical  duty  either  to  inquire  into  the  validity  of  Acts 
of  Congress  or  to  defend  them. 

Question  10:  Has  the  Justice  Department  ever  sought 
from  Congress  legislation  to  deal  with 
any  asserted  ethical  problem  in  litiga- 
tion concerning  the  validity  of  Acts  of 
Congress? . 


No. 
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Question  11:  Ifas  there  been  any  relevant  change  in  the 
ethical  rules  in  the  past  few  years,  since 
the  Justice  Department  has  first  begun 
denying  the  validity  of  Acts  of  Congress? 

I  know  of  no  recent  change  in  any  ethical  rule  that  re- 
lates to  this  problem.   Your  question  assumes  that  the  Justice 
Department  has  some  new  policy  in  this  field.   From  what  I 
have  said  in  response  to  your  questions,  and  from  the  his- 
torical examples  I  have  given,  I  hope  it  is  clear  that  we 
have  no  new  policy.   Our  policy  is  an  old  one. 


Sincerely 


amin   R.Civiletti 
rney   General 
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30. ■  October  11,  1979, — Letter  from  Attorney  General  Benjamin  R.  Civiletti  to  Speaker 
of  the  House  Thomas  P.  O'Neill,  Jr.,  informing  the  House  of  Representatives 
that  the  Department  will  not  defend  the  constitutionality  of  a  statute  in 
the  case  of  League  of  Women  Voters  v.  FCC. 


©ffirp  nf  tl|p  Attnntpu  OBphpfciI 
S  asljraglmi,  S .  (C.  2n53D 

October  11,  1979 


Honorable  Thomas  P.  O'Neill 
Speaker  of  the  House  of 

Representatives 
Washington,  D.  C.   20515 


Dear  Mr.  Speaker: 


In  League  of  VJomen  Voters  of  California,  et  al .  v. 
Federal  Communications  Commission  (CD.  Cal.  ,  No.  CV  79- 
156  2-MI-IL(PX)  )  ,  the  plaintiffs  challenge,  on  First  and 
Fifth  Amendment  grounds,  the  constitutionality  of  Sec- 
tion 399(a)  of  the  Public  Broadcasting  Act  of  1967,  47 
U.S.C.  §399  (a),  which  prohibits  all  public  broadcasting 
stations  from  editorializing  and  supporting  or  opposing 
political  candidates.   I  wish  to  inform  the  House  of 
Representatives  that  the  United  States  will  not  defend 
the  constitutionality  of  the  statute. 

After  careful  consideration,  we  have  concluded  that 
Section  399  (a)  violates  the  First  Amendment  guarantees 
of  freedom  of  speech  and  freedom  of  the  press  by  restrict- 
ing the  ability  of  public  broadcasting  stations  to  com- 
ment on  matters  of  public  interest.   While  not  every  re- 
striction on  expression  is  necessarily  unconstitutional, 
such  restrictions  must  serve  some  compelling  state  inter- 
€:St.   We  have  not  been  able  to  identify  any  compelling 
governmental  interest  served  by  Section  399(a)  which 
would  justify  the  statute's  prior  restraint  on  speech. 
Furthermore,  even  if  the  Department  of  Justice  could 
fashion  an  argument  that  the  statute  serves  a  compelling 
government  interest,  the  statute  would  still  be  constitu- 
tionally defective  on  groxmds  of  overbreadth  since  public 
broadcasting  stations  receiving  no  federal  funds  are 
covered.   Finally,  we  have  concluded  that  there  are  less 
restrictive  means  to  achieve  the  suggested  purposes  of 
the  statute . 
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The  Department  of  Justice  is,  of  course,  fully  mind- 
ful of  its  duty  to  support  the  laws  enacted  by  Congress. 
Here,  however,  the  Department  has  determined,  after 
careful  study  and  deliberation,  that  reasonable  arguments 
cannot  be  advanced  to  defend  the  challenged  statute.   The 
Federal  Communications  Commission  has  informed  us  that  it 
agrees  that  the  statute  cannot  be  defended  successfully 
in  its  present  form. 

The  Department  has  filed  an  Answer  to  Plaintiffs' 
Complaint  to  protect  your  interests  should  you  decide 
to  defend  this  suit,,  and  the  Court  has  established  a  brief- 
ing schedule.   If  the  Department  can  be  of  further  assis- 
tance to  you  in  explicating  the  reasons  for  declining  to 
defend  this  case  or  if  you  or  your  staff  believe  it  would 
be  helpful  to  discuss  the  options  that  the  House  of 
Representatives  may  wish  to  pursue,  Thomas  S.  Martin, 
Deputy  Assistant  Attorney  General,  Civil  Division,  will 
be  pleased  to  discuss  the  matter  further.   He  can  be 
reached  at  633-3309. 


Sincerely, 


IIN    R.    CIVILETTI 
Ltorney   General 
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31,  January  15,  1979.— Portion  of  S.  5  (96th  Congress),  Federal 
Acquisition  Reform  Act,  pertaining  to  bid  protest  function 


96th  congress 
1st  Session 


To  pro\-ide  policies,  methods,  and  criteria  for  the  acquisition  of  property  and 
services  by  executive  agei.oies. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  15,  1979 

Mr.  Chiles  introduced  the  following  bill;  which  was  read  twice  and  refefred  to 

the  Committee  on  Governmental  Affairs 


A  BILL 

To  provide  policies,  methods,  and  criteria  for  the  acquisition  of 
property  and  services  by  executive  agencies. 

1  Be  it  enacted  by  the  Senate  and  House  of  Represenia- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  SHORT  title;  table  of  contents 

4  Section  1.  (a)  Shobt  Title.— This  Act  may  be  cited 

5  as  the  "Federal  Acquisition  Reform  Act". 

6  (b)  Table  of  Contents. — 

Sec.  1.  Short  title;  table  of  contents. 
Sec.  2.  Declaration  of  policy. 
Sec.  S.  Dennitions. 
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TITLE  I— REGULATORY  GUIDANCE 

Sec.  101.  Arquisition  methods. 

Sec.  102.  Ri'pulatory  compliance. 

Sec.  lOG.  Coiitracting  Officers  Compliance  Code;  Enforctmcnt. 

TITLE  II— ACQUISITION  BY  CO.MI'ETITIVE  SEALED  lUDS 

Sec.  201.  Criteria  for  use. 

Sec.  202.  Invitation  for  scaled  bids. 

Sec.  20H.  Evaluftlion,  award,  and  notifications. 

TITLE  III— ACQUISITION  BY  COMPETITIVE  NEGOTIATION 

Sec.  301.  Criteria  for  use. 

Sec.  302.  Solicitations. 

Sec.  303.  Evftluation,  award,  and  notifications. 

Sec.  304.  Noncompetitive  exceptions. 

Sec.  305.  IVice  and  cost  data  and  analysis. 

Sec.  30G.  Access  to  records  by  E.xecutive  Agencies  and  the  Comptroller  General. 

TITLE  IV-ACQUISITION  BY  SIMPLIFIED  SMALL  PURCHASE  MKTllOD 

Sec.  401.  Criterion  for  use. 

Sec.  402.  Solicitations  and  awards. 

TITLE  V— GENERAL  PROVISIONS 

Sec.  501.  Contract  types. 

Sec.  502.  Warranty  against  contingent  fees. 

Sec.  503.  Cancellations  and  rejections. 

Sec.  504.  Multiyear  contracts. 

Sec.  505.  Advance,  parcial,  ind  i)rogress  pa>-ments. 

Sec.  .WG.  Remission  of  liqiiidated  damages. 

Sec.  507.  De'.eiini:^?'inn  and  findings. 

Sec.  50S.  Enforcement  and  penalty. 

Sec.  609.  Government  surveillance  requirements. 

Sec.  510.  Maintenance  of  regulations. 

Sec.  511.  Payment  of  funds  due. 

Sec.  512.  Publication  of  intent. 

Sec.  513.  Revisions  of  thresholds. 

Sec.  514.  Sunset  for  specifications. 

Sec.  515.  Minority  business  participation. 

Sec.  51G.  Limitation  on  contract  claims. 

TITLE  VI— DELEGATION  OF  AUTHORITY 

See.  GOl.  Delegation  within  an  executive  agency. 
Sec.  602.  Joint  acquisitions. 

TITLE  VII— PROTESTS 
Sec.  701.  Purpose. 
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See.  702.  Jurisdiction. 

Sec.  703.  Proceedings. 

Sec.  704.  Generftl  provisions. 

Sec.  705.  Judicial  review. 


TITLK  VIIl-.M'rUCAIULITY  OF  SUBSEQUKNT  LAW.« 


Sec.  801.  Applicability. 
Sec.  802.  Separability. 


TITLK  IX— A.MENDMENTS  AND  REPEALS 


Sec.  901.  .\mpndments. 
Sec.  902.  Repeals. 
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19  TITLE  Vn— PROTESTS 

20  PURPOSE 

21  Sec.  701.  Under  the  aulhoritv  contained  in  the  Budget 

22  and  Accounting  Act,  1921,  as  amended,  protests  sh.iil  be  dc- 

23  cided  in  the  General  Accounting  Office  if  filed  ^^^th  that 

24  Office  in  accordance  \%'ith  this  title.  For  purposes  cf  this  title, 

25  the  term  "protest"  means  a  challenge  to  a  solicitation,  or  to  ■ 
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1  the  riward  or  proposed  award  of  any  contract  to  be  financed 

2  by  appropriated  funds  for  the  acquisition  by  an  agency  of 

3  property  or  servnces  or  for  any  sale  or  lease  by  an  agency  and 

4  the  term  "agency"  means  an  executive  department  as  de- 

5  fined  by  section  101  of  title  5,  United  States  Code;  an  inde- 

6  pendent  establishment  as  defined  by  section  104  of  title  5, 

7  United  States  Code  (except  that  it  shall  not  include  the  Gen- 

8  eral  Accounting  Office);  a  military  department  as  defined  by 

9  section  102  of  title  5,  United  States  Code;  the  United  States 

10  Postal  Sennce;  a  wholly  owned  Government  coqmration  as 

11  defined  by  section  846  of  title  31,  United  States  Code  (but 

12  does  not  include  the  Tennessee  Valley  Authority  or  the  Bon- 

13  ncville    Power    Administration);    and    any    department    or 

14  agency  or  other  activity  of  the  Federal  Government  whose 

15  accounts  are  subject  to  settlement  by  the  Comptroller  Gener- 
ic al  of  the  United  States  pursuant  to  the  Budget  and  Aecount- 

17  ing  Act,  1921,  as  amended. 

18  JURlSniCTION 

19  Sec.  702.  (a)  In  accordance  with  the  procedures  issued 

20  pursuant  to  'ection  704.  the  Comptroller  Genor.sl  ihall  have 

21  authority  to  decide  any  protest  submitted  by  an  interested 

22  party  or  referred  by  any  agency  or  Federal  ins'.nimrntislity. 

23  An  interested  party  is  a  firm  or  an  indi\-idu.-il  whnse  direct 

24  economic  interest  would  he  affected  as  t.-ontractor  or  nibcon- 

25  tractor  bv  the  award  or  nonaward  of  the  contract. 
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1  (b)  No  contract  shall  be  awarded  after  the  contrncting 

2  activity  has  received  notice  of  a  protest  to  the  Comj  trollcr 

3  General  while  the  matter  is  pending  before  him:  Provided, 

4  however,   That  the  head  of  an  agency  may  authorize  the 

5  award  of  a  contract  notwithstanding  such  protest,  upon  a 

6  written  finding  that  the  interest  of  the  United  States  will  not 

7  permit  awaiting  the  decision  of  the  Comptroller  General:  And 

8  provided  further,  That  the  Comptroller  is  advised  of  such 

9  finding  prior  to  the  award  of  the  contract. 

10  (c)  With  respect  to  any  solicitation,  proposed  award,  or 

11  award  of  contract  protested  to  him  in  accordance  with  this 

12  title,  the  Comptroller  General  is  authorized  to  declare  whcth- 

13  er  such  solicitation,  proposed  award,  or  award  comports  with 

14  law  and  regulation. 

15  PBOCEEDINOa 

IG  Sec.  703.  (a)  To  the  maximum  extent  practicable,  the 

17  Comptroller  General  shall  provide  for  the  inexpensive,  infor- 

18  mal,  and  expeditious  resolution  of  protests. 

19  (b)  Each  decision  of  the  Comptroller  General  shall  be 

20  signed  by  him  or  his  delegec  and  shall  be  issued  under  the 

21  authority  of  the  Comptroller  General  to  settle  the  accounts  of 

22  the  Government  under  the   Budget  ar.d   Accounting  Act. 

23  1921,  as  amended.  A  copy  of  the  decision  ishall  be  furnished 

24  to  the  interested  parties  ar.d  the  executive  ajjency  or  acmcies 

25  involved- 
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1  (c)  There  shall  be  no  ex  parte  proceeding  in  protests 

2  before  the  Comptroller  General  or  his  representative,  except 

3  that  this  subsection  shall  not  be  deemed  to  preclude  informal 

4  contacts  with  the  parties  for  procedural  purposes. 

5  (d)  The  Comptroller  General  is  authorized  to  dismiss 

6  any  protest  he  determines  to  be  frivolous  or  which,  on  its 

7  face,  does  not  state  a  valid  basis  for  protest. 

8  (e)  Where  the  Comptroller  General  has  declared  that  a 

9  solicitation,  proposed  award,  or  award  of  a  contract  does  not 

10  comport  w^th  law  or  regulation,  he  may  further  declare  the 

1 1  entitlement  of  an  appropriate  party  to  bid  and  proposal  prcp- 

12  aration  costs.  In  stich  cases  the  Comptroller  General  may 

13  remand  the  matter  to  the  agency  involved  for  a  determination 

14  as  to  the  amount  of  such  costs.  Declarations  of  entitlement  to 

15  monctar}'  awards  shall  be  paid  promptly  by  the  agency  con- 

16  cemed  out  of  funds  available  for  the  purpo.'se. 

17  GENERAL  PROVISIONS 

18  Sec.  704.  The  Comptroller  General  .shall  issue  such 
10  procedures,  not  inconsistent  with  this  title,  as  may  be  ncres- 

20  san,'  in  the  execution  of  the  protest  decision  function.  He  may 

21  delegate  his  authority  to  other  officers  or  «>mployecs  of  the 

22  General  Accounting  Office. 

23  JIDICIAL  REVIEW 

24  Sec.  705.  Any  pfr?on  advpr^Iy  .sfit'otod  or  nvrgripved 

25  bv  the  action,  or  the  failure  to  act.  of  an  .nc^-nrv.  or  of  the 
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1  Comptroller  General,  wth  respect  to  a  solicitation  or  award 

2  hereunder  inay  obtain  judicial  review  thereof  to  the  extent 

3  pro\-ided  bv  sections  702  through  706  of  title  5,  United 

4  States  Code,  including  determinations  necessary  to  resolve 

5  disputed  material  facts  or  when  otherwise  appropriate. . 
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32.  July  13,  1978. --Portion  of  S.  1264  (95th  Congress) ,  as  reported 
by  Mr.  Chiles  and  referred  to  the  Committee  on  Armed  Services, 
pertaining  to  bid  protest  function. 


95TJI  CONGRESS 
2DScsaioK 


S.  1264 

[Report  No.  95-71S] 


,  IN  THE  SENATE  OF  THE  UNITED  STATES 

Aprii.  6  (Icp^islative  day,  FEBRi.-ARr  21),  1977 

Mr.  Cuius  ( for  himsel f,  Mr.  Rorii,  Mr.  Heinz,  Mr.  Rieulx,  and  Jlr.  Packwooo) 
introduced  the  following  bill;  which  was  read  twice  and  referred  to  the 
Committee  on  Governmental  Affairs 

Marcu  22  (legislative  day,  Februart  6),  107R 
Reported  by  ilr.  Chilx:*,  with  and  amendment 

*     -    Jui.T  13  (legislative  day,  JL\r  17),  1978 
Referred  to  the  Committee  on  Anued  Scrvici^  by  unanimous  consent 

f Strike  oat  aU  atUr  tb«  eflacUne  clause  and  Insert  tbe  part  printed  la  Italic] 


To  provide  policies,  methods,  and  criteria  for  the  acquisition  of 
property  and  services  by  executive  agencies. 

1  Be  it  enacted  hy  the  Senate  arid  House  of  Itepresenta- 

2  Aves  of  the  United  Stales  of  America  in  Congress  assembled, 

3  BiionT  title;  tabi.c  or  coyTSNTS 

4  SnOTioy  1.  (a)  Short  Title. — Tbio  Act  may  be  cited 

5  an  tho  'Todornl  xVcguirition  x\ot  of  I0T7". 

6  (b)   T.^DLE  or  Cq::tu^7TS.  - 

ri»ft  Ii  PhoK  titlot  tablo  of  oontonto. 
$?<><■.  3.  D»clftrati«n  of  polioy 
fttti  Hi  Definitionm. 

TITLE  I     ACQUI^-ITIpy  MFTIIOT^S  AXn  nT:nULAT( 
firiDANCE 

Peei  lOli  AegMinWion  mot]>o<lo» 

n-o 
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TAHLE  OV  CONTKyT.-g    Continuca 
TITI.K  II     ACQT'IglTH)?:  HV  COMI'I-n'ITIVi:  gEALKD  TilDH 

i»<>«^  S'Ui  Critofin  'or  uw. 

figet  i.'Qi}.  Invitation  fop  tX'uleil  Litlo. 

jtfoi  003i  Kvuluittiun^  nwrtiit)  ami  nuliiiintliong. 

TITLi:  III    ACQl'IPITK)).-  liV  coMri:TiTivn 

yrcioTiATioy 

S<!<^  :Wlli  Cfitffin  fur  uoe. 

>-Vc  ■•V>J.'P«llLltutlBn3. 

i»Wj  .'tO»^^  Ksttluuti'ini  ftwuftli  am]  i>i)tif><inioiiJ. 

Kf^i  ?>'">li  Pin^lo  Lwiurct' oxi.'>'}'tiiiir». 

Xffi  Uii.'ii  I'rit-o  unitlynia  aii>l  >'»i-ti  tliita. 

t?<r.  it'tC.  An.e.'fl  to  I'litonlj. 

TITLK  IV    AC(jri>:iTI()y  ItY  COMrKTITIVE  SMALL 

Sooi-  lOli  Ct'ilgfia  for  ujc. 

i»9Vt  t<>i)»  Snlioitutiono  uinl  owmila. 

TITLK  V     (.KyKIIAL  lUIOVIf.'IO.V-i 

g»wi  ■'«01t  Contract  tytto*. 

>?oo.  {»0-Ji  Witrrontv  o^ytiiiol  tMiiitiii;;fiit  f<  f ;'. 

S<?g.  iiUti  C'ttni'dlalioiiu  uml  i-i-jotHiouo. 

►Vr.  «V>li  Multivfop  tHintiiii-t!'. 

tiictfi  vO'k  A»lv)Hi>-ft,  pftrtiitl.  iiiiJ  pi-ii^jn-..^  ^»i>^ini.n(ii. 

gcci  I'lOCi  Reiniccion  of  li)(iiiilutotl  ituiiui^^-a. 

See»  r,07i  D^teTiuinotiono  uii»l  liiiiJiiiffl. 

&ee.  COS.  CompctitivP'UiJilin};  iiiforiiiatiiin. 

Sooi  tiOOi  GQvornii>»nt  furvuilluntjc  rcnuirtiimitj. 

So*!  SlOi  MaintontmgQ  of  fc;;iilatiort3.    . 

TITLE  VI    DELKGATIO^r  OF  AUTIIOIIITY 

Soo.  COi.  Dcloyalion  uitl>In  on  oso<.'»tivo  o^'c-ney-. 
S<Wi  CCJi  Joint  agqwioitioDO. 

TITLE  VI  r    I'lIOTEbTrt 

Setfi  701i  I*>irpof<>» 
Scto.  70-3i  JuficdiotioMi 
iww.  703i  ProooolingVK 
^«»  7flli  Gonoral  proviiiona. 

TITLE  VIII     AMENDMENTft'  AMD  KEPEAIvi 
Soo.  Ml.  .Viuondmcntfii 
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13  SHORT  TITLE;  TABLE  OF  CONTENTS 

14  Section  1.  (a)  Short  Title.— This  Ad  may  be.  dud 

15  as  the  "Federal  Acquisilxon  Act  of  197T\ 
1^  (h)  Table  of  Contents. — 

Sec.  1.  Short  tale;  tahU  of  conUnU. 
Sec  2.  Declaration  of  policy. 
See.  S.  Definitiona. 

TITLE  I— ACQUISITION  METHODS  AND  REGULATORY 
GUIDANCE  : 

Sec.  101.  Acquitiiion  mcthodi. 
Sec.  103.  Regulatory  compliance. 

title  II— acquisition  by  competitive  SEALED 
BIDS 
Sec.  201.  Criteria,  for  xue. 
Sec.  £02.  Invitation  for  sealed  bidt. 
Sec.  £03.  Evaluation^  ttwardf  and  notificationa. 
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TITLE  III— ACQUISITION  BY  COMPETITIVE 
NEGOTIATION 

See.  SOI.  Criteria  for  rue. 

See.  SOS.  Solicitation. 

See.  SOS.  Evaluation^  award,  and  ntjtificatians. 

See.  SO4.  Noncompetitive  exception. 

See.  SOS.  Price  aixd  cost  data  and  axaly sit. 

See.  SOS.  Access  to  records. 

TITLE  IV— ACQUISITION  BY  SIMPLIFIED  SMALL 
PURCHASE  METHOD 

See.  Ifil.  Criterion,  for  MSt. 

See.  402.  Solicitations  and  a\c>trds. 

TITLE  V—<JENEnAL  PROVISIONS 

See.  SOI.  Contract  types. 

See.  S02.  Warranty  against  contingent  fees. 

See.  SOS.  Cancellations  and  rejections. 

See.  SOi.  Multiyear  contracts. 

See.  SOS.  Advanccypartial,  ind  progress  payment*. 

See.  S06.  Remission  of  ligu'Jated  damages. 

See.  SOT.  Determinations  omI  findings.  * 

Sec.  608.  Collusive  lidding  informa/ion. 

See.  609.  Government  survtillancc  requirements. 

Sec.  610.  Maintenance  of  rcjulations. 

Sec.  611.  Payment  of  funds  due. 

See.  612.  Publication  of  intent. 

See.  613.  Revisions  of  thresholds. 

See.  614-  Sunset  for  specifieatiora. 

See.  6iS.  Minority  business  participation. 

See.  516.  Limitaticji  on  contract  claims. 

TITLE  VI— DELEGATION  OF  AUTHORITY 

See.  cot.  Delegation  within  an  executive  agency. 
See.  603.  Joint  acquisitions. 

TITLE  VII— PROTESTS 
See.  701.  Purpose. 
See.  703.  Jurisdiction. 

See.  70S.  Proceedings.  ^' 

See.  704.  General  provisions. 
See.  705.  Judicial  review. 

TITLE  VIII— APPLICABILITY  OF  SUBSEQUENT  LAWS 

See.  801.  Applicability  of  subsequent  laws. 
See.  802.  Separability. 

TITLE  IX— AMENDMENTS  AND  REPEALS 

See.  901.  Amendmenta. 
Sec.  902.  Repeals. 
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1  '  TITLE  VII—PIiOTESTS 

2  PURPOSE 

3  SfJ'.  701.  'Umhr  ihe  oulhonly  conUtha'd  in  the  Budget 

4  mut  Acconitling  Act^  1021^  os  atr'^nded,  protests  shall  be 

5  decided  tu  the  General  Aeenuntiiuj  0/fiee  if  filed  with  that 

6  Office  lit  accordanee  with  thi.s  title.  For  purposes  of  thin  title, 

7  Ihe  term  **protest'*  means  a  challenge  to  a  solicitation,  or  to 

8  the  au'crd  or  proposed  awtird  of  any  contract  to  be  financed 

9  hy  appropriated  funds  for  the  acquisition   of  properly  or 

10  services  or  for  any  sale  or  lease  by  the  Govemmrnt  and  Ihe 

11  'erin  *'^ayency"  means  an  executive  department,  as  defined  by 

12  section  101  of  title  .'),  United  Slates  Code;  an  indipvndi'itf 

13  establishment  as  defined  by  section   104  of  title  •'/,    I'nitid 

14  Slates  Code   (except  tlmt  it  shall  not  include  //u    dtuind 

15  Accounliny   Office);  a   military  department   as   dtniit'l  j>y 

16  section  102  of  title  .v.  United  States  Code;  the  Unihd  Stnt.s 

17  Postal  Service;  a  wholly  owned  Government  corporation  a.^ 

18  defined  by  section  846  of  title  31,  United  States  Code  (but 

19  does   net   include   the   Tennessee    Valley  Authority   or   the 

20  Bonneville  Power  Administration) ;  and  any  department  or 

21  agency  or  other  activity  of  the  Federal  G  overnmenl  whose 

22  accounts  are  subject  to  settlement  by  the  Comptroller  Gen- 
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']  eral  of  the  United' States  pursuant  to  the  Budget  and  Ac- 

2  counting  Act,  1921,  as  amended. 

3  JURISDICTION 

4  Sec.  702.  (a)  In  accordance  with  the  procedures  issued 

5  pursuant  to  section  704,  the  Comptroller  General  shall  have 

6  authority  to  decide  any  protest  submitted  by  an  interested 

7  party  or  referred  by  any  agency  or  Federal  instrumentality. 

8  An  interested  party  is  a  firm  or  an  individual  whose  direct 

9  economic  interest  would  be  affected  as  contractor  or  subcon- 

10  tractor  by  the  award  or  nonaward  of  the  contracL 

11  (b)  No  contract  shall  be  axcarded  after  the  contracting 

12  activity  has  received  notice  of  a  protest  to  the  Comptroller 

13  General  while  the  matter  is  pending  before  him:  Provided, 

14  however.  That  the  head  of  an  executive  agenq/  may  authorize 

15  the  aivard  of  a  contract  notwitlistanding  such  protect,  upon  a 
IS  tvritten  finding  that  the  interest  of  the  United  States  will  not 

17  permit  avmiting  the  decision  of  the  Comptroller  General: 

18  And  provided  further,  That  the  CcmptroUer  is  advi-t^d  of 
39  such  finding  prior  to  the  award  of  the  contract. 

20  (c)  "^ith  respect  to  any  solicitation,  proposed  award, 

21  or  award  of  contract  protested  to  him  in  accordance  iviih 

22  this  title,  the  Compirollei^  General  is  authorized  to  declare 
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1  whether  such  aolicitaium,  proposed  award,  or  arjoard  oom- 

2  porta  with  law  arid  regulation. 

3  PROCEEDINGS 

4  Sec.  703.  (a)  To  the  maximum  extent  practicahle,  the 
.  5  Comptroller  General  shall  provide  for  the  inexpm3i')e,  ta- 

6  formal,  and  expeditious  resolution  of  protests. 

7  *  (b)  Each  decision  of  the  Comptroller  General  shall  be 

8  signed  by  him  or  his  delegee  and  shall  be  issued  under  the 

9  authority  of  the  ComptroUcr  General  to  settle  the  accounts  of 

10  the  Government  under  the  Budget  and  Accounting  Ad, 

11  1921,  tis  amended.  A  copy  of  the  decision  shall  be  furnished 

12  ''» the  interested  parlies  and  the  executive  agency  or  agencies 

13  involved. 

14  (c)  There  shall  be  no  ex  parte  procecdinj  in  protests 

15  before  the  Comptroller  General  or  his  representative,  except 
IQ  that  thv:  subsection  shall  not  be  deemed  to  preclude  informal 

17  contactswith  the  parties  for  procedural  purposes. 

18  (fi)  The  Comptroller  General  is  authorized  tp  dismiss 

19  any  protesi  he  determines  to  be  frivolous  or  which,  on  its 

20  /flce»  does  not  state  a  valid  basis  for  protesi. 

21  M  Where  the  Comptroller  General  has  declared  that 

22  <5  solicitaiicn,  proposed  award,  or  award  of  a  contract  does 

23  not  comport  until  law  or  regulation,  lie  may  further  declare 

24  the  entitlement  of  an  appropriate  par*y  to  bid  and  proposal 

25  preparation  costs.  In  such  cases  the  Comptroller  General 
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1  jnay  remand  the  matter  to  the  executive  agency  involved  for 

2  an  initial  determination  as  to  the  amount  of  such  costs.  Dec- 

3  larations  of  entitlement  to  monetary  awards  shall  he  paid 

4  promptly  by  the  executive  agency  concerned  out  of  funds 

5  available  for  the  purpose. 

6  GENERAL  PROVISIONS 

7  Sec.  704.  The  Comptroller  General  shall  issue  such  pro- 

8  cedures,  not  inconsistent  iinih  this  title,  as  may  be  necessary 

9  in  the  execution  of  the  protest  decision  function.  He  may 

10  delegate  his  authority  to  other  officers  or  employees  of  th.t 

11  General  Accounting  Office. 

12  JUDICIAL  REVIEW 

13  Sec.  705.  Any  person  adversely  affected  or  aggrieved 

14  by  the  action,  or  the  failure  to  act,  of  an  executive  ager.cy, 

15  or  of  the  Comptroller  General,  in  respect  of  a  solicitation  or 

16  award  hereunder  may  obtain  judicial  review  thereof  to  the 

17  extent  provided  by  sections  702  through  706  of  title  5,  United 

18  States  Code,  including  deierminatioM  itecessarj/  to  resolve 

19  disputed  material  facts  or  when  otherwise  appropriate. 
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SECTION  0,-^ 
Lie   /NTf^ACT 


33.  July  22,  1977.— Letter  from  Roy  S.  Mitchell,  American  Bar  Association,  to 
Chairman  Lawton  M.  Chiles,  Senate  Subcommittee  on  Federal  Spending  Practices 
and  Open  Government,  setting  forth  the  opinion  of  the  Public  Contract  Law 
Section  on  S.  1264,  the  Federal  Acquisition  Act  of  1977. 
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July  22,  1977 


312)  oi^-: 


Senator  Lav/ton  M.  Chiles 

Chairman  of  the  Senate  Subcominittee  on  Fede 

Spending  Practices  and  Open  Government 
Room  443,  Russell  Office  Building 
United  States  Senate 
V.'ashington,  D.C.   20510 

Dear  Senator  Chiles: 

This  letter  will  serve  as  an  addendum  to  my  testimony 
of  July  22,  1977  and  sets  forth  the  opinion  of  the  Public 
Contract  Lav;  Section  that  Title  VII  of  S.  1264,  the  Federal 
Acquisition  Act  of  1977,  is  within  the  legislative  pc-.vor 
of  Congress.   Constitutional  questions  have  been  raised 
about  the  power  of  Congress  to  vest  authority  in  the 
Comptroller  General  to  render  binding  decisions  v/hich  hold 
that  (1)  .solicitations,  propo:^ed  avards,  and  avards  do  net 
coFiport  v;,i  th  law  or  regulation,  (2)  that  a  contract  so 
F.v;arded  shall  be  terminated  for  the  convenience  of  the 
Governnent,  and  (3)  that  a  protestor  is  entitJed  to  bid 
and  proposal  preparation  cost. 

These  constitutional  questions,  however,  are  based 
on  the  assumption  th:it  the  Ccmptro.Lltr  General  is  a  purely 
legislative  officer.   As  shov.Ti  belovj,  the  current  GAG 
enabling  statute  conceives  of  the  Comptroller  General  as 
a  member  of  the  Executive  Branch,  although  ha  is  independent 
of  any  direction  or  cc.".trcl  l:y  the  individual  c::£cutiva 
agencies.   In  addition,  the  Comptroller  General  acts  as 
an  executive  officer,  not  as  a  legislative  officer,  in 
deciding  bid  protests.   This  is  similar  to  his  executive 
function  in  settling  public  accounts  and  in  approving  or 
disapproving  payments  made  by  executive  agencies.   In  this 
executive  capacity,  the  Comptroller  General  is  constitu- 
tionally subject  to  Presidential  removal  incident  to  his 
performance  of  executive  functions,  and  the  statute  dees 
not  divest  the  President  of  this  power.   Finally,  tlie 
separation  of  powers  doctrine  does  not  apply  to  the  neces- 
sary combination  of  executive  and  legislative  functions 
within  an  agency  such  as  the  General  Accounting  Office. 
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'.f*»  v»^  c;^^  ^^^^^ 

IN  DECIDING  PROTESTS,  THE  COMPTROLLER  GENERAL  IS     ;i  vU.  O-Jti  '^ 
ACTING  AS  AN  EXECUTIVE  OFFICER.  ^!LjuXv, 

A.    The  Comptroller  General  is  Not  Independent  of 

the  Executive  Branch,  but  Only  of  the  Executive 
Agencies. 


4 


The  Comptroller  General's  enabling  statute,  the 
Budget  and  Accounting  Act  of  1951,  provides  that  he  shall 
be  independent  of  the  executive  departments  but  specifically       „ 
declines  to  render  him  independent  of  the  Executive  Branch  »if\ 

itself.   31  U.S.C.  §41  (19>6).   Thus,  the  statute,  at  least         ^- 
implicitly,  conceives  of  the  Comptroller  General  as  a  member 
of  the  Executive  Branch.   See  31  U.S.C.  §65  (1976).   More- 
over, those  provisions  which  require  the  Comptroller  General 
to  report  to  the  President  upon  request  concerning  the  work 
of  his  office,  and  to  furnish  information  concerning  expen- 
ditures and  accounting  to  the  Office  of  Management  and  Budget 
are  further  evidence  of  the  Comptroll3r  General's  executive 
status,  at  least  insofar  as  these  functions  ara  concerned, 
31  U.S.C.  §53  (1976) . 

B.    The  Conptroller  General  Acts  in  an  Executive 
Capacity  in  Settling  Public  Accounts. 

It  has  long  been  recognized  that  the  dual  functions 
filled  by  the  GAO  require  that  the  Comptroller  General  possess 
both  legislative  and  executive  pov;ers.   The  Comptroller 
General's  current  involvement  in  bid  protest  matters  derives 
from  his  statutory  authority  to  settle  public  accounts. 
31  U.S.C.  §§44,  71,  72  and  74  (1976).   In  settling  these 
accounts,  the  Comptroller  General  is  acting  in  an  executive 
capacity,  although  independent  of  any  direction  or  control  by 
the  executive  departments.   31  U.S.C.  §41  (1976).   In  conduct- 
ing the  separate  auditing  function  of  the  GAO  under  the 
Accounting  and  Auditing  Act  of  1950,  31  U.S.C.  §§  65-67  (1976), 
on  the  other  hand,  the  Comptroller.  General  is  clearly  acting 
as  a  legislative  officer.   See ,  H.  Mansfield,  The  Comptroller 
General  83-4,  (New  Haven:  Yale  Univ.  Press  1939). 

This  duality  of  functions  was  recently  recognized  in 
United  States  ex  rel.  Brookfield  Construction  Co.  v.  Stewart, 
234  F.  Supp.  94,  99-100  (D.D.C.),  Af f 'd,  339  F.2d  753  (D.C. 
Cir.  1964).   There,  the  court  explained  the  two  functions  of 
the  Comptroller  Genernl  as  follows: 
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"The  Comptroller  General  is  the  h6ad  of 
the  General  Accounting  Office,  31  U.S.C. 
§41.   Unlike  heads  of  most  departments 
and  establishments  of  the  Government,  he 
occupies  a  dual  position  and  performs  a 
two-fold  function.   First,  he  makes  in- 
vestigations of  matters  relating  to  the 
receipt,  disbursement  and  application  of 
public  funds,  and  reports  the  results  of 
his  scrutiny  to  the  Congress  with  appro- 
priate recommendations.   In  addition  he 
pursues  investigations  that  may  be  ordered 
by  either  House  of  Congress,  or  by  any 
Committee  of  either  House,  in  matters 
relating  to  revenue,  appropriations  or 
expenditures,  31  U.S.C.  §53.   In  perform- 
ing these  functions  the  status  of  the 
Comptroller  General  is  that  of  an  officer 
of  the  legislative  branch  of  the  Govern- 
ment.  The  Congress  has  comprehensive 
authority  to  undertake  investigations  in 
aid  of  legislation,  or  in  connection  with 
the  appropriation  of  funds.   Investiga- 
tions are  an  aid  to  legislation  and  to 
the  making  of  appropriations  and  are 
therefore  auxiliary  to  the  basic  func- 
tions of  the  Congress.   The  Congress  may 
conduct  investigations  either  through 
Committees  or  through  an  official  such 
as  the  Comptroller  General. 

The  Comptroller  General  also  has  a 
second  status  as  the  chief  accounting 
officer  of  the  Government.   His  second 
principal  function  is  that  of  approval 
or  disapproval  of  payments  made  by  Gov- 
ernment departments  and  Other  agencies, 
as  well  as  of  settling  and  adjusting 
accounts  in  which  the  Government  is 
concerned,  31  U.S.C.  §71.   This  is  an 
executive  function  and  in  performing  it 
the  Comptroller  General  acts  as  a  mem- 
ber of  the  Executive  branch  of  the 
Government.   The  dual  status  of  the 
General  Accounting  Office  is  not  anom- 
alous, for  many  regulatory  commissions 
fulfill  in  part  a  legislative  function 
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and  in  part  carry  out  executive  duties, 
Humphrey's  Executor  v.  United  States, 
295  U.S.  602,  55  S.Ct.  869,  79  L.Ed. 
1611.   Cf.  Myers  v.  United  States,  272 
U.S.  52,  47  S.Ct.  21,  71  L.Ed.  160. 
Thus  we  have  developed  in  comparatively 
recent  years  a  fourth  type  of  Govern- 
ment agency,  one  that  combines  two  kinds 
of  basic  powers. 

The  office  of  Comp.troller  General 
examines  all  vouchers  and  scrutinizes  all 
payments  made  by  Government  disbursing 
officers.   In  case  any  payments  are  found 
excessive,  improvident,  or  illegal,  the 
accounts  of  the  disbursing  officer  may  be 
surcharged  accordingly.   The  Comptroller 
General  may  also  transmit  such  items  to 
the  Department  of  Justice  with  a  view  to 
bringing  judicial  proceedings  in  order  to 
secure  refunds  from  persons  to  whom  erro- 
neous payments  have  been  made.   The  Comp- 
troller General  is  not  a  law  officer.   He 
does  not  render  legal  opinions.   His  de- 
cisions are  binding  and  conclusive  only 
on  the  Executive  branch  of  the  Government, 
particularly  on  disbursing  officers." 
(Emphasis  added.) 

While  holding  that  the  Comptroller  General  acts  as 
an  Executive  officer  and  not  as  an  agent  of  Congress  in  set- 
tling accounts  of  disbursing  officers  and  in  approving  or 
disapproving  payments  made  by  government  agencies,  the 
court  also  implicitly  established  that  his  bid  protest  or 
advance  decision  procedures  are  executive  functions: 

"As  a  matter  of  convenience,  the 
Comptroller  General  may  render  advance 
rulings  on  questions  whether  certain 
payments,  if  made,  would  or  would  not 
be  approved  by  him,  31  U.S.C.  §74,  3d 
paragraph.   Such  a  course  is  conducive 
to  fairness  and  efficiency.   While  the 
statute  expressly  authorizes  the  Comp- 
troller General  to  do  so,  it  would  seem 
that  even  in  the  absence  of  an  explicit 
provision  such  an  activity  would  impliedly 


778 


be  within  his  functions.   Technically 
a  decision  of  the  Comptroller  General 
upon  a  question  so  submitted  to  him, 
is  not  a  legal  opinion,  but  a  ruling 
or  an  announcement  that  if  certain 
payments  were  made  by  disbursing 
officers  in  the  future,  they  would  be 
passed  or  disallowed.   The  disapproval 
would  be  binding  and  conclusive  on  the 
disbursing  officer  but  not  upon  the 
person  to  whom  the'  payment  might  be 
made.   It  would  still  be  open  to  the 
latter  to  contest  any  claim  for  refund 
and  interpose  any  defense  that  he  may 
have  .... 

Applying  these  principles  to  the  case 
at  bar,  the  decision  of  the  Comptroller 
General  in  this  instance  is  equivalent 
to  an  announcement  that  if  the  contract 
were  made  v;ith  the  plaintiffs,  he  would 
disallov;  any  payments  that  might  be  3iade 
by  any  disbursing  officer  thereunder." 
234  F.  Supp.  at  100.   (Emphasis  added.) 

Thus,  the  Comptroller  General  would  be  acting  in  an 
executive  capacity  in  resolving  bid  protests  under  Title 
VII  since  the  primary  basis  for  bid  protest  decisions  is 
the  statutory  authority  to  settle  public  accounts. 
Wheelabrator  Corp.  v.  Chafee,  455  F.2d  1306,  1313-14  (D.C. 
Cir.  1971).   A  bid  protest  decision  is  an  executive  func- 
tion because  the  Comptroller  General  is  controlling  pro- 
curement policy  in  requiring  the  award  to  be  placed  with 
the  bidder  he  determines  to  be  best  qualified.   Essentially, 
he  is  performing  an  executive  function  by  directing  to  whom 
the  contract  will  be  awarded. 

Furthermore,  the  enabling  statute  itself  manifests  the 
intent  of  Congress  to  give  the  Comptroller  General  executive 
powers  and  functions.   The  predecessor  to  the  present  Comp- 
troller General,  the  Comptroller  of  the  Treasury,  had  the 
power  of  disallowance  over  payments  made  by  executive  agencies 
because  he  was  a  member  of  the  Executive  Branch.   The  Budget 
and  Accounting  Act  of  1951  vested  all  of  the  predecessor's 
powers  and  duties  in  the  Comptroller  General,  and  thus  retained 
his  position  as  an  executive  officer.   31  U.S.C.  §44  (1976) . 
Congress  has  also  delegated  to  the  G.^0  the  additional  executive 
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functions  of  administering  other  legislation,  such  as  the 
Federal  Election  Campaign  Act  of  1971,  2  U.S.C.  §§431-54 
(1976).   Finally,  the  Cost  Accounting  Standards  Board  is 
also  within  the  control  of  the  GAO  and  prescribes  the  account- 
ing standards  for  all  Government  operations.   See  31  U.S.C. 
§49  (1976)  and  50  U.S.C.  App.  §2618  (1977). 

In  sum,  it  would  seem  undisputed  that  the  Comptroller 
General,  in  the  exercise  of  certain  functions  acts,  as  a 
member  of  the  Executive  Branch,  regardless  of  his  separate 
and  additional  legislative  functions.   The  Comptroller 
General  is  functioning  in  tf\e   bid  protest  area  in  precisely 
the  same  manner. as  in  settling  public  accounts  or  in  render- 
ing advance  decisions  on  the  propriety  of  proposed  payments 
by  executive  agencies.   TheriS'fore,  a  separation  of  powers 
problem  does  not  arise  under  Title  VII  because  the  Comptroller 
General  is  acting  as  an  executive  officer. 

C.    The  Comptroller  is  Appointed  by  the  President 
and  Subject  to  His  Removal  Power. 

The  Comptroller  General  is  appointed  by  the  Presi- 
dent in  conformity  with  the  Appointments  Clause.   31  U.S.C. 
§42  (1976),  Buckley  v.  Valeo,  424  U.S.  1,128  n.  165  (1976).   • 
Despite  this  clear  statutory  provision,  however,  it  has  been 
contended  that  the  Comptroller  General  is  not  an  executive 
officer  because  he  is  not  subject  to  removal  by  the  President. 
Aside  from  the  failure  of  this  contention  to  address  the 
initial  question  v.'hether  the  nature  of  the  Comptroller 
General's  functions  are  executive,  the  statute  itself  does 
not  bar  the  President  from  removing  the  Comptroller  General. 
31  U.S.C.  §43  (1976).   The  statute  provides  only  that  Con- 
gress "may"  remove  him  for  certain  enumerated  reasons.   It 
does  not  provide  that  the  Comptroller  General  "shall  only" 
be  removed  by  these  specific  congressional  procedures. 

Furthermore,  serious  constitutional  questions  would 
arise  as  to  the  validity  of  Congress'  complete  exclusion  of 
the  President  from  the  removal  process.   As  Professor  Mans- 
field states  in  his  well  thought-out  treatise  on  the  Comp- 
troller General: 

"The  unconstitutionality  of  the  Budget 
and  Accounting  Act  [would  follow]  from 
the  attempt  of  Congress  to  claim  the 
removal  power  for  itself,  and  not  from 
what  it  confers  on  others."   H.  Mansfield, 
The  Comptroller  General,  supra,  at  90. 
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This  result  flov;s  from  the  well  established  consti- 
tutional and  statutory  principle  that  the  President's 
power  of  removal  of  executive  officers  is  incident  to  the 
power  of  appointment.   Myers  v.  United  States,  272  U.S.  52, 
119  (1926) .   Although  Congress  can  validly  restrict  and 
condition  the  President's  removal  power  as  to  other  than 
purely  executive  officers  (such  as  the  Comptroller  General) 
by  fixing  standards  for  its  exercise.  Congress  cannot 
assimilate  completely  the  executive  pov;er  of  removal. 
Humphrey's  Executor  v.  United  States,  295  U.S.  602  (1935). 
Since  Congress  cannot  vest  entirely  within  itself  "the 
authority  to  appoint  officers  of  the  United  States  when  the 
Appointments  Clause  by  clear  implication  prohibits  it  from 
doing  so,"  it  cannot  similarly  reserve  for  itself  the 
executive  power  of  removal  which  is  incident  to  the  power 
of  appointment.   Buckley  v.  Valeo,  supra,  at  135.   Since 
the  President  is  given  appointment  power,  it  is  not  apparent 
how  removal  in  any  other  hands  can  be  reconciled  with  the 
doctrine  that  the  latter  is  incident  to  the  former. 

Furthermore,  this  grant  of  pov/er  to  Congress  must  be 
read  in  conjunction  with  the  reasonable  powers  exercised 
by  the  other  t\;o  branches.   The  President  should  have  removal 
power  over  the  Comptroller  General  because  this  power  can 
only  contribute,  v;hether  exercised  or  not,  to  the  effective 
financial  administration  of  the  United  States  government. 
It  would  be  unreasonable  to  completely  prohibit  executive 
removal  of  an  officer  with  such  broad  financial  powers  and 
jurisdiction,  and  v;hose  functions  include  many  of  a  purely 
executive  character.   See,  H.  Mansfield,  The  Comptroller 
General,  supra,  79-84. 

II.   THE  SEPARATION  OF  POWERS  DOCTRINE  IS  NOT  VIOLATED  BY 
THE  COMPTROLLER  GENERAL'S  AUTHORITY  UNDER  TITLE  VII. 

The  separation  of  pov;ers  doctrine  was  originally  based 
on  the  concept  that  all  powers  of  government  are  divided 
into  three  distinct  branches,  executive,  legislative  and 
judicial,  and  that  one  branch  cannot  be  permitted  to  en- 
croach upon  the  powers  of  another.   The  Supreme  Court  has 
recognized  that  the  doctrine  no  longer  contemplates  complete 
separation  of  the  branches  of  government  because  such  "a 
hermetic  sealing  off  of  the  three  branches  of  Government 
from  one  another  would  preclude  the  establishment  of  a 
Nation  capable  of  governing  itself  effectively."   Buckley 
V.  Valeo,  supra,  424  U.S.  at  121.   Thus,  the  Supreme 
Court's  pragmatic  interpretation  of  the  doctrine  is  based 
on  the  reality  that  governmental  powers  are  shared  and  that 
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"enforcement  of  a  rigid  conception  of  separation  of  powers 
would  make  modern  government  impossible."   Atkins  v.  United 
States,  Ct.  CI.  Nos.  41,  132,  357-76  at  64  n.  32  (May  18, 
1977).   Accord,  Nixon  v.  Administrator  of  General  Services, 
45  U.S.L.K.  4917,  4921-2  (June  28,  1977).   Justice  Jackson 
summarized  this  understanding  as  follows  in  his  concurring 
opinion  in  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S. 
579,  635  (1932): 

"While  the  Constitution  diffuses 
power  the  better  to  secure  liberty, 
it  also  contemplates  that  practice 
will  integrate  the  dispersed  powers 
into  a  workable  government.   It  en- 
joins upon  its  branches  separateness 
but  interdependence,  autonomy  but  _ 

reciprocity. " 

In  accord  with  the  Supreme  Court's  practical  applica- 
tion of  the  doctrine,  the  separation  of  powers  principle 
does  not  apply  to  the  operations  of  an  agency  which  has  been 
vested  with  a  combination  of  executive  and  legislative  powers 
by  the  Congress  since  the  theoretical  and  doctrinal  concept 
of  separation  of  powers  does  not  stand  up  when  faced  with 
the  practical  necessities  of  effective  government.   K.  Davis, 
Administrative  Law  of  the  Seventies,  §§1.09  and  1.09-1  (1976). 
The  doctrine  has  not  been  applied,  for  example,  to  administra- 
tive agencies  such  as  the  Federal  Aviation  Administration  and 
the  Veterans  Administration  because  it  would  appear  to  render 
the. existence  of  such  typical  agencies  unconstitutional. 
Similarly,  the  combination  of  powers  given  the  Comptroller 
must  also  be  regarded  as  constitutional.   As  Professor  Mans- 
field statea,  the  "very  purpose  in  creating  most  administra- 
tive agencies  [and  the  GAO]  is  to  effect  a  combination  of 
legislative,  executive,  and  judicial  authority  sufficient  to 
accomplish  pressing  social  tasks,  but  a  combination  that  will 
preserve  ultimate  controls  in  all  these  constitutional  branches. 
H.  Mansfield,  The  Comptroller  General,  supra,  at  89.   Professor 
Mansfield  further  states  that  it  would  be  a  perversion  of  the 
doctrine  to  forbid  any  combination  of  administrative  powers.  Id. 

Professor  Davis  explained  the  rationale  for  not  applying 
the  separation  of  powers  doctrine  to  administrative  agencies 
as  follows: 

V 

"What  we  have  discovered  in  facing  such 
problems  —  and  we  have  by  now  had  a  good 
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deal  of  experience  —  is  that  the  trUe 
principle  that  should  guide  the  alloca- 
tion of  power  within  the  general  frame- 
work is  not  the  principle  of  separation 
of  the  three  kinds  of  pov;er  but  is  the 
principle  of  check. 

The  danger  is  not  blended  power.   The 
danger  is  unchecked  pov/er. 

In  the  organic  arrangements  that  we 
have  been  making  in  recent  decades  in 
the  establishment  and  control  of  admin- 
istrative agencies,  the  principle  that 
has  guided  us  is  the  principle  of  check, 
not  the  principle  of  separation  of  powers. 
We  have  had  little  or  no  concern  for 
avoiding  a  mixture  of  three  or  more 
kinds  of  powers  in  the  same  agency;  we 
have  had  much  concern  for  avoiding  or 
minimizing  unchecked  power  ....  But  v/e 
_  _      have  taken  pains  to  see  that  the  agencies 
report  to  and  draw  their  funds  from  our 
legislative  bodies,  that  the  personnel 
of  the  agencies  are  appointed  and  reap- 
pointed by  the  executive,  and  that  the 
residual  pov;er  of  check  remains  in  the 
judiciary.   As  long  as  we  continue  to 
emphasize  the  principle  of  check,  we  may 
safely  continue  our  increasingly  deep- 
seated  habit  of  allowing  the  blending  of 
three  or  more  kinds  of  power  in  the  Scime 
agency.   Davis,  Administrative  Lav? 
Treatise,  §1.09  at  68-9  (1958). 

Even  if  the  Comptroller  General  were  viewed  solely  as 
a  legislative  officer  or  agent  of  Congress,  the  separation 
of  powers  doctrine  would  not  appear  to  be  violated  by  his 
deciding  bid  protests.   One  recent  commentator  explained 
that  the  Comptroller  General,  as  a  legislative  officer, 
would  not  be  infringing  upon  executive  functions  because: 

"...as  a  factual  matter  the  GAO  clearly 
acts  as  an  independent  agency  in  its  ac- 
counts settlement  role,  however  that  role 
be  characterized.   Thus,  even  if  the  GAO's 
account  settlement  is  an  executive  func- 
tion, the  GAO  does  not  perform  it  as  an 
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anti  of  Congress,  but  rather  as  an  indepen- 
dent office  of  the  Government.   This  is 
what,  in  my  opinion,  was  intended  by  the 
1921  Act  and  is  what  exists  today  —  an 
independent  office  to  perform  the  account 
settlement  function.   Thus  one  cannot 
reasonably  argue  that  an  agent  of  Con- 
gress is  performing  an  executive  function." 
T.  Williamson,  Bid  Protests  and  the  Pro- 
curement Commission,  9  Public  Contract 
Nev/s letter  1,  5  (October,  1973). 

Furthermore,  the  Court  of  Claims,  in  Atkins  v.  United 
States,  supra,  at  66-67,  recently  established  that  there  is 
no  separation  of  powers  problem  when  an  executive  officer 
"acts  as  .   agent  of  the  legislative  branch  of  the  Government. 
Thus,  even  if  the  Comptroller  General  would  be  acting  as  a 
legislative  officer  in  the  limited  area  of  bid  protest  deci- 
sions, his  status  as  a  member  of  the  Executive  Branch  in  his 
other  functions  renders  the  separation  of  powers  objection 
irrelevant  since  Atkins  appears  to  enable  him  to'  act  as  "an 
age*.t  of  the  legislative  branch"  in  this  limited  fashion 
without  violating  the  separation  of  powers  doctrine. 

Thank  you  again  for  the  opportunity  of  expressing  our 
viev/s. 

Respectfully  submitted. 


toy  S/ Mitchell 


Roy 

Chairman 


RSM/ j 1 


cc:  »H3avid  L.  Hirsch,  III,  Esquire  - 
O.  S.  Hiestand,  Esquire 
George  M.  Coburn,  Esquire 
Gene  S.  Bergoffen,  Esquire 
Allan  J.  Joseph,  Esquire 
J.  Thomas  Burch,  Jr.,  Esquire 
Miss  Marilyn  Neforas,  Section  Liaison 
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34.  December  1972. --Excerpt  from  the  Report  of  the  Commissi-on  on  Government 
Procurement,  Volume  4. 
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CHAPTER  3 


Disputes  Related  to  the  Award  of  Contracts 


This  chapter  examines  the  methods  Ijy 
which  disputes  are  resolved  during  the  process 
that  leads  to  the  award  of  a  Government  con- 
tract. Such  disputes  are  called  "award  pro- 
tests," '  and,  in  the  following  analysis,  the 
forums  that  hear  these  complaints  are  collec- 
tively entitled  the  "award  protest  system."  - 

The  first  section  of  the  chapter  discusses  the 
award  protest  as  a  means  for  subjecting  con- 
tract solicitation  and  award  decisions  to  re- 
view, either  internally  within  the  procuring 
agency  or  by  an  independent  adjudicatory 
body.  The  section  considers  the  nature  of  the 
contract  award  process,  the  purpose  of  award 
protests,  and  the  characteristics  of  the  inter- 
ests that  are  involved  in  the  award  protest  sys- 
tem. After  this  introduction  to  a  unique  aspect 
of  Government  contract  law,  the  chapter  de- 
scribes the  forums  available  for  the  resolution 
of  award  protests  and  recommends  changes 
that  are  needed  if  the  award  protest  system  is 
to  function  fairly  and  effectively. 


BACKGROUND 


Government  contracts  are  formed  according 
to  the  same  offer-acceptance  principles  used  to 
form  a  contract  between  buyer  and  seller  in 
private  contract  law.  The  Government  usually 
begins  the  contract  award  process  by  issuing 
a  solicitation,  commonly  in  the  form  of  an  in- 
vitation for  bids  (IFB).  or  request  for  pro- 
posals (RFP),  which  is  a  request  for  offers  to 
supply  a  particular  Government  need.  Those 

■  For  m  dtfllDillon  of  "aw^rd  pratoU,"  •••  p.  S,  0*prm. 

*  Tb*  present  kward  protnt  »ritoin  Is  depleted  st  p.  •.  nprn. 


interested  in  doing  business  with  the  Govern- 
ment respond  with  offers  in  the  manner  called 
for  by  the  solicitation.  The  Government  then 
considers  the  offers  in  the  way  prescribed  for 
the  method  of  competition  selected,  chooses  the 
best  offer,  and  makes  an  awai'd  of  a  contract. 

The  award  process  in  Government  procure- 
ment differs  from  that  in  private  exchanges 
in  one  very  important  respect.  Government 
contracts  are  formed  according  to  an  extensive 
and  complex  set  of  formal  rules,  comprised  for 
the  most  part  of  Federal  statutes.  Executive 
orders,  executive  regulations,  and  agency  in- 
ternal procedures.'  These  rules  prescribe  the 
steps  the  parties  are  to  take  during  the  award 
process,  including  the  proper  solicitation  to  be 
used  in  each  circumstance,  the  contents  of  the 
solicitation,  the  correct  manner  of  response  to 
the  solicitation,  the  period  within  which  a  re- 
sponse must  be  made,  and  how  the  response 
will  be  evaluated.  No  counterpart  to  this  elab- 
orate system  of  rules  exists  in  private  contract 
law. 

The  existence  of  this  "code  of  conduct"  in 
one  marketplace  but  not  in  another  has  come 
about  because  of  differing  views  about  the  na- 
ture of  the  interests  involved.  In  the  commer- 
cial marketplace  it  "was  believed  that  if  men 
were  free  to  make  their  own  self-interested  de- 
cisions whether  to  buy  or  sell  there  would  be 
produced  and  exchanged  the  greatest  amount 
of  goods  and  services  at  the  least  price."  '  This 
concept  of  the  freedom  of  private  businessmen 
to  decide  whether  and  with  whom  to  contract 
also  applied  to  how  they  should  contract. 

•  5n.  t.a..  10  U.Sa  II  n01-I<  (1010)  (Anns4  Sm\ctt  Procnr*. 
Bwnt  Act):  S2  CFR  Psrts  1-H  (197J)  <Arm«<i  Scrrlns  Pro- 
nnm«nt  lUirofsUoo)  ;  Exsc.  Onlsr  No.  10936.  3  CFS,  196»-ie«l 
Camp..  St  484.  41  U.S.C.  i  211  (19T0)  (nports  of  tdmtlesl  bids): 
snd  31  CTR  Psrts  ((l-tK  (Armr  ProoiTsnMDt  Procadsrs  (AFP>). 

•  1.  JslTs.  Jmditiml  Ca«tro<  «/  AdminittnUwm  .4<<<aK  4  (IMt). 
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Government  contracting,  however,  is  under- 
taken for  the  benefit  of  the  public.  The  public, 
through  Congress,  has  decided  that  Govern- 
ment contracting  must  be  accomplished  in  a 
special  way,  primarily  by  fulfilling  Govern- 
ment needs  through  competitive  pricing 
methods  that  assure  equal  opportunities  for 
businessmen  to  compete  as  well  as  the  lowest 
possible  cost  to  the  Government.  Rules  de- 
signed to  guarantee  that  these  goals  are  met 
have  existed  almost  from  the  beginning  of  our 
present  form  of  Government.  In  1809  Congress 
requii-ed  that  purchases  and  contracts  for  sup- 
plies or  sej-vices  for  the  military  be  made  by 
"open  purchase  or  by  previously  advertising 
for  proposals" "  in  order  to  prevent  favoritism 
and  to  give  the  Government  the  benefit  of 
competition  among  suppliers.* 

If  rules  are  to  be  effective,  though,  there 
must  be  some  way  of  making  those  who  are 
governed  by  them  adhere  to  them.  The  ques- 
tion of  how  to  enforce  prescribed  solicitation 
and  award  procedures  also  arose  early  in  the 
history  of  Government  procurement.  In  1853, 
for  example,  a  seller  complained  to  the  Presi- 
dent that  while  the  Secretary  of  the  Interior 
had  acted  honestly  in  awarding  a  contract  to 
another  bidder,  "he  decided  erroneously  as  to 
the  questions  of  fact"  in  selecting  the  lowest 
bidder.'  The  matter  was  referred  to  the  At- 
torney General  who  advised  that  the  Secretai-y 
of  the  Interior  alone  had  the  power  to  decide 
such  questions  of  fact  and  that  no  statute  pro- 
vided a  method  by  which  even  an  en-oneous 
decision  could  be  revised.' 

This  early  protest  against  the  award  of  a 
Government  contract  identifies  problems  that 
have  yet  to  be  completely  resolved.  Two  im- 
portant questions  are  whether  the  decisions  of 
a  contracting  official  that  lead  to  the  award  of 
a  Government  contract  may  be  reviewed  by 
any  forum  which  is  external  to  the  contracting 
agency,  and  if  so,  who  may  initiate  such  re- 
view? Until  1970,  Federal  courts  usually  ruled 
that  private  complaints  about  the  operation  of 
the  contract  award  process  could  not  be  heard 
in  a  court  of  law.  The  reason  generally  given 
was  that  the  procurement  regulations  and  stat- 
utes were  promulgated  solely  for  the  benefit  of 

*  Act  of  Mar.  I.  1M9,  eh.  2S.  |  S.  t  Stal.  US. 
■t  Ops.  AUt.  Gin.  tST.  2S9  (U29I. 

*  •  On*.  AUr.  Gm.  22«  (  1«S1). 

*  rtUL.  ■!  zn-rr. 


Government  officials  as  guidance  in  perform- 
ing their  duties  and  only  higher  executive  au- 
thority or  Congress  could  seek  compliance  with 
those  iTiles."  However,  the  General  Accounting 
Ofl^ce  (GAO)  shoi-tly  after  its  creation  in 
1921  became  receptive  to  direct  complaints 
from  private  paiiies  alwut  how  Government 
officials  had  acted  when  buying  goods  and  sei-v- 
ices.  Thus,  the  private  "award  protest"  was 
off'ered  as  an  alternative  method  of  subjecting 
such  administrative  action  to  review. 

Today  private  protests  against  the  decisions 
of  procurement  officials  are  a  major  means  of 
initiating  review  of  procurement  actions.  In 
fiscal  1972,  GAO  handled  1,227  protests  and 
issued  758  opinions  affecting  the  formation  of 
Government  contracts."  But  the  implementa- 
tion of  this  alternative  has  led  to  further 
problems.  Even  if  the  private  protestor  has  a 
legitimate  grievance  that  the  Government  has 
not  followed  the  rules,  and  an  e.xternal  forum  is 
willing  to  review  the  contracting  agency's  ac- 
tion, does  the  protestor  have  any  enforceable 
rights  in  the  contract  award  process? 

The  question  is  not  easy  to  answer.  Part  of 
the  problem  is  that  the  award  protest  system 
has  gi'own  by  trial  and  error.  No  statute 
specifically  grants  the  right  to  a  seller  to  chal- 
lenge the  solicitation  or  award  of  a  Govern- 
ment contract,  nor  does  any  statute  clearly 
empower  protest  forums  such  as  GAO  or  the 
Federal  courts  to  review  the  decisions  of  ad- 
ministrative officials  made  during  the  contract 
award  process."  Without  such  clear  statutory 
right,  it  is  uncertain  whether  a  remedy  that 
personally  benefits  the  protestor  can  ever  be 
granted. 

Another  problem  in  fashioning  remedies  is 
caused  by  the  competing  private  and  public  in- 
terests at  work  in  the  contract  award  process. 
The  most  obvious  motivation  of  a  private  firm 
to  bid  on  a  Govemment  contract  is  to  gain 
profit  in  its  business  ventures  through  per- 
formance of  that  contract.  But  the  profits  of  a 
particular  contract  may  not  be  the  only  con- 
sideration in  submitting  a  bid  or  proposal. 
Since  many  businesses  make  Government  con- 
tracting their  sole  or  principal  source  of  in- 
come, the  award  of  a  particular  contract  may 

•So  rertliu  T.  {.aiceiu  Stetl  Co..  310  U.S.  113  (1940). 
■•&«  Appendix  A,  p.  77. 

**  For  ft  diactiwlofi  of  th«  atAtnlorr  bati*  umH  hr  Meh  fonim  to 
i«il««  ftwftrd  prot«sta,  »m9  pp.  J<W4I.  I.V-4T. 
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be  vitally  impoj-tant  if  follow-on  work  is  to  Ik; 
obtained.  Similarly,  a  growing  dependence  on 
Government  contracting  for  its  source  of  in- 
come may  cause  a  business  to  seek  a  contract 
in  order  to  keep  its  plant  faciliiies  operating 
or  its  personnel  employed.  Tlie  Government 
contract,  therefoj-e,  has  for  many  businessmen 
a  value  that  must  be  measured  by  more  than 
the  profit  that  flows  directly  to  a  company  as 
the  result  of  performing  a  specific  contract 

In  addition  to  serving  the  private  intei-ests 
of  individual  contractors,  award  protests  may 
also  serve  the  private  interests  of  certain 
classes  or  groups  within  the  procurement  com- 
munity. In  this  cii-cumstance,  the  award 
protest  functions  as  a  means  to  prevent  admin- 
istrative action  thought  to  be  inimical  to  the 
long-range  interests  of  the  group  lodging  the 
protest" 

There  is  a  public  interest  in  ensuring,  that 
congressional  policies  requiring  competition 
and  equal  access  to  the  awai-d  process  are  im- 
plemented by  competent  men  employing  sound 
procedures.  This  is  tantamount  to  saying  that 
the  system  of  pi-oposal  solicitation,  evaluation, 
and  award  must  have  integrity  to  achieve  basic 
policies.  The  Comptroller  General  often  has 
stated  that  the  integrity  of  the  award  process 
outweighs  any  particular  pecuniary  advantage 
to  the  Government  that  may  result  from  ai> 
improper  award."  The  public  also  has  an  in- 
terest in  ensuring  that  procuring  activities  are 
capable  of  acting  in  an  effective  manner  to  im- 
plement programs  and  satisfy  public  needs. 

At  times  the  private  and  public  interests  in 
the  award  process  appear  to  be  consistent.  Pol- 
icies that  promote  competitive  procedures 
administered  with  integrity  will  necessarily  af- 
ford prospective  contractors  better  protection 
in  securing  economic  opportunities  and  give 
them  little  reason  to  protest  the  administration 
of  the  award  process.  Moreover,  allowing  pro- 
tests to  be  brought  to  the  attention  of  Govern- 
ment ofTicials  develops  public  confidence  that 
the  policies  are  being  properly  implemented 
and  helps  eliminate  improper  management 
practices. 

On  the  other  hand,  at  times  these  interests 


■Sn.  •.*..  Ptrtvu  T.  Lmkem  Stttl  C*.  110  U.S.  119  IKitt  : 
LU9€  ll$t.  AmtKiin  Ftiention  </  C».  F.mp.  f.  Ptixt.  436  T.U 
Ut  <D.C  Or.  IMO).  S*t  mim  Conlrmclm  At-n.  •/  Bmtttrn  Pm.  ». 
SnrtUrt  al  Lthtr.  442  T.li  lU  <]d  Or.  1971). 

•■  U  Cam«L  Otm.  2«S,  ZTZ  (IM3). 


will  seem  to  be  in  competition.  A  procuring 
agency's  view  of  its  mission  may  often  collide 
with  private  intere-sts  in  obtaining  the  award 
and  even  the  public  interest  in  the  integrity  of 
the  competitive  system.  This  problem  becomes 
most  apparent  and  troublesome  when  a  protest 
is  lodged  after  a  contract  has  l^een  awarded. 
In  this  situation  the  delay  inherent  in  adjudi- 
cating such  protests  may,  from  the  agency's 
view,  inhibit  a  successful  completion  of  its 
mission.  Yet  failure  to  adjudicate  legitimate 
protests  may  not  only  unjustly  deprive  the 
rightful  recipients  of  their  economic  oppor- 
tunities, it  may  lessen  future  business  interest 
in  bidding  on  Government  contracts. 

The  purpose  of  this  introduction  to  the  na- 
ture and  function  of  award  protests  has  been 
to  indicate  that  complex  problems  underlie  any 
analysis  of  the  present  award  protest  system. 
The  following  sections  describe  the  various 
forums  and  procedures  used  to  resolve  award 
protests.  While  we  have  not  found  that  the 
present  institutional  structure  of  the'  award 
protest  system  is  in  need  of  fundamental  mod- 
ification, we  do  recommend  that  certain  proce- 
dural changes  be  made  in  order  for  the  system 
to  operate  with  the  greatest  fairness  and  ef- 
fectiveness. 


THE  PROCURING  AGENCY 


A  protestor  may  always  lodge  a  p^^otest  with 
the  agency  that  has  issued  the  solicitation  on 
which  the  protest  is  based.  GAO  regiilations, 
in  fact,  now  urge  that  the  protestor  first  seek 
resolution  of  its  complaint  with  the  procuring 
agency  before  it  proceeds  to  GAO."  Adjudica- 
tion of  award  protests  by  procuring  agencies 
is  conducted  in  an  infoi-mal  manner.  No  hear- 
ings are  held,  and  no  right  of  appeal  to  a 
quasi-judicial  forum  such  as  a  board  of  con- 
tract appeals  exists. 

Where  there  has  been  a  written  protest,  the 
agency  gcnei^ally  makes  its  decision  on  the 
written  record  compiled  from  the  contract  file 
and  any  documents  submitted  to  the  contract- 
ing officer  by  parties  to  the  protest  The  regu- 
lations state  that  where  a   protest  has  been 
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Fnirer  Treatment  and  Consideration 
of  Award  Protests 

Kcc»mmcn«lalion  13.  Promulgate  award 
Itrotcst  prcM-wliires  tliat  adetjuateiy  infoitn 
|irotestoi-s  of  the  steps  that  can  be  taken  to 
seek  review  of  .administrative  decisions  in 
the  conti-act  award  process. 

In  .1968  the  Senate  Select  Committee  on 
Small  Business  concluded  that  "[p] resent  pro- 
cedures for  handling  [award]  protests  are 
entirely  inadequate  and  unsatisfactory.  A 
complete  revision  of  these  procedures  is  re- 
quired." '•  Despite  the  committee's  recommen- 
dation that  "[p]rocurement  regulations  should 
be  revised  so  as  to  fully  acquaint  bidders  with 
the  opportunities  and  procedures  for  filing 
[award]  protests,"  ''  the  present  state  of  these 
regulations  continues  to  be  a  source  of  dissat- 
isfaction with  the  award  protest  system. 

General  guidance  for  processing  award  pro- 
tests is  contained  in  the  Armed  Services 
Procurement  Regulation  (ASPR)"  and  the 
Federal  Procurement  Regulations  (FPR),"  and 
most  procuring  agencies  have,  to  some  extent, 
supplemented  these  regulations  with  their  own 
internal  procedures.^"  The  primai-y  fault  of 
ASPR  and  FPR  is  that  they  do  not  tell  the 
protestor  how  to  use  the  procuring  agency  to 
resolve  the  protest  The  thrust  of  these  regula- 
tions is  to  inform  the  agency  officials  as  to 


"ASrn  S-IOT.S(hl(Z)  :  FPB  l-2.407-«(b>(]). 

"S«n«u  Sdect  CommHtn  on  Small  Dosincw.  Sabeommittev  on 
Gowmmrat  Prociir«mpnt.  Sefretrd  l^nMrmt  of  Smntl  HnsinxM  tit  tkt 
Arr»  •/  FtitTwl  rroetremcft.  3.  .up.  Na.  IS7I.  !KKh  Conn..  2d 
Stn.  2  (1IW8I. 

-Ibid. 

**  Proccdara  tor  protcnbi  acmlniV  th«  owarti  of  ndvertlii«d  pro- 
Cttrvnwnli  art  eanuln«d  In  ASPR  2-407.(1.  "Prtrtnta  airainiit  awanta 
of  n«in>tlat«.l  prDcurvfn«nU  thall  ba  fcraatcd  auLatantlallr  In  aeeoH- 
UK*  Willi  l-iVIA.~  ASPK  S-EO». 

"  Piucoduica  for  proUata  aralnat  Um  award  of  advartlatd  ptr^ur*. 
■•enta  ar«  eOBCalnai]  In  PPR  l-t.407-4.  FPR  eontalna  no  proWafon 
•imilar  to  ASPR  l-tUt  tor  proUaU  acalnat  tbt  award  of 
■aauHatad  prociit«m«nta, 

"Stt,  a.»..  APP  S7t.4<n-t:  DSPR  12ll2.4»T-9:  HEWPR  J-2. 
4«T-»:  AGPR  4-2.40T-«t  CSPR  S-2.407-S:  NASA  PR  t.t<n-»: 
HUDPR  Z4-2.4a7-«:  AECPR  »-Z.4ff7-«:  VAPR  »-2.4l>7-«:  ITR 
14-*.4e7-«. 


what  adniiiiistralive  actions  must  occur  in  the 
event  a  protest  is  received. 

Conlnicting  oiricers  are  required  to  "con- 
sider all  protests  or  objections  to  the  award  of 
«  contract,  whether  submitted  before  or  after 
award,"  ='  but  not  all  contracting  officers  actu- 
ally decide  award  protests.  Some  agencies  have 
a  policy  of  deciding  all  protests  at  a  high  man- 
agement level,  while  other  agencies  resolve 
them  at  various  levels  throughout  the  organi- 
zation." The  regulations  do  not  tell  a  protestor 
where  a  protest  should  be  lodged  in  each  case, 
what  officials  will  have  responsibility  for  de- 
ciding the  protest,  and  whether  individual  or 
group  conferences  with  either  agency  officials 
or  all  affected  parties  in  attendance  can  be  re- 
quested.'' 

ASPR  and  FPR  provide  that  the  contracting 
officer  "may  require  that  written  confirmation 
of  an  oral  protest  be  submitted" "  but  are 
not  explicit  regarding  the  manner  in  which  a 
protest  may  !>€  lodged  or  what  the  contents  of 
the  protest  should  be.  No  automatic  dissemina- 
tion of  pertinent  infonnation  is  provided  to  all 
affected  parties,  and  no  provision  is  made  for 
equal  access  by  the  protestor  and  all  affected 
parties  to  the  pertinent  documents  compiled 
and  submitted  by  the  Government  and  the 
parties  to  the  protest 

In  the  event  of  a  postaward  protest — the 
type  most  potentially  disruptive  of  an  agency's 
program — ASPR  and  FPR  oiler  few  guide- 
lines even  for  agency  officials.  They  provide 
that  the  contractor  who  has  been  awarded  the 
contract  shall  be  notified  of  the  pending  pro- 
test and  the  contracting  officer  may  seek  a 
mutual  agreement  with  the  contractor  to  sus- 
pend performance  on  a  no-cost  basis  if  the  de- 
lay in  receiving  the  supplies  and  services  is  not 
prejudicial  to  the  Government's  interest  and  it 
appeai-s  likely  that  the  award  may  be  invali- 
dated.''- ASPR  and  FPR  and  most  agency  in- 

"ASPR  J-407.»<a)(l)  :a«ont  FPR  t-2.4»7-aiaKl). 

a  For  example.  on»  luch  ravulallon  alaUa  "(lit  la  tha  raaponal- 
IJIIIr  of  tha  rantraetlnir  oBlcrT  to  <l«cl<le  whrthar  a  rrotaat  haa  a 
valid  haala  and  to  Ukc  approprtaU  action  when  poaalble  without 
raferral  to  NASA  Haad/inartara."  NASA  PR  t407-«(a)  (2). 
Annlhar,  howaver,  atataa  "l«l»e«pt  a»  outllnad  ahoire  (whan  pro. 
teala  will  ba  raferrad  to  a«aner  baadquartaral.  tha  SUS  Ontear 
rcaponalMa  for  piutumiiant  at  tha  Major  Command  haadnuartara 
la  authorfied  to  render  Anal  deelitlona  on  pmtcata  before  and  after 
award  which  are  lodsed  at  no  hluher  than  Major  Command  leval" 
AF  A.SPR  SupR.  2-l07.8(al. 

"Sea  4  CFR  11  20.1.  20.9  (1972). 

»'  ASPR  2-407.8(b>  :  FPR  I-t407-ll(bMl). 

>  FPR  l-L4n-ll(el  :  aeeOT<  ASPR  2-407.>(e). 
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ternal  regulations  do  not  provide  for  the 
occasion  when  a  contractor  refuses  to  stop  work 
on  a  no-cost  basis." 

The  primary  focus  of  award  protest  resolu- 
tion and  avoidance  must  be  in  the  procuring 
agencies.  Although  it  appears  to  have  been 
the  intent  of  the  basic  procurement  regula- 
tions to  leave  much  of  the  procedural  develop- 
ment of  award  protest  regulations  to  the 
individual  agencies,  this  has  not  occurred.  Ac- 
cordingly, the  use  o|  a  contracting  agency  to 
resolve  award  protests  should  be  promoted  by 
including  award  protest  procedures  in  the  ba- 
sic procurement  regulations  that  adequately 
inform  protestors  of  the  steps  that  can  be 
taken  to  seek  review  of  administrative  de- 
cisions. 

If  the  utility  of  an  award  protest  system 
is  acknowledged  by  agency  officials  and  the  use 
of  such  a  system  is  encouraged,  the  result 
should  be  beneficial  both  to  prospective  con- 
tractors and  to  contracting  agencies.  Agency 
officials  have  asserted  that  the  current  rise  in 
protests  is  attributable  to  shrinking  procure- 
ment expenditures  and  the  consequent  neces- 
sity for  sellers  to  fight  for  eveiy  contract 
solicited.  The  point  often  missed  is  that  previous 
failures  to  protest  during  more  expansive  pe- 
riods may  have  sanctioned  bad  management 
practices  for  which  the  agencies  only  now  are 
being  held  accountable.  If  no  stigma  is  at- 
tached to  an  award  protest,  prospective 
contractors  will  feel  freer  to  seek  immediate  cor- 
rection of  unfair  treatment,  and  the  contract 
award  process  eventually  may  be  improve*! 
thereby  to  the  extent  that  protests  vill  be 
greatly  minimized. 

It  is  not  the  purpose  of  this  recommendation 
to  hamstring  procurement  actions  through 
prolonged  disputes  with  contractors.  The  pro- 
curing agency  award  protest  procedures  should 
provide  a  means  for  contractors  to  receive  fair 
consideration  for  the  award.  However,  the 
agency  review  should  be  conducted  in  an 
informal  manner  by  higher  management  au- 
thority rather  than  through  an  adversary-type 
proceeding. 


GENERAL  ACCOUNTING  OFFICE 


A  protestor  may  lodge  an  award  protest 
with  GAO  in  accordance  with  procedures  pul>- 
lished  in  the  Code  of  Federal  Regulations.^' 
Those  procedures  allow  an  "interested  party" 
to  protest  the  award  (or  proposed  award)  of  a 
contract  by  or  for  a  Government  agency  whose 
accounts  are  subject  to  settlement  by  GAO.'" 
An  interested  party  is  one  whose  economic  in- 
terest may  be  involved  in  the  procurement  and 
includes  ofTeroi-s  for  Government  contracts, 
potential  contractors,  subcontractors,  labor 
unions,  and  other  associations." 

The  number  of  award  protest  cases  received 
by  GAO  has  steadily  increased  over  the  past 
few  years.  As  shown  in  table  4,  GAO  rendered 
715  protest  decisions  involving  34  different 
agencies  in  fiscal  1971.  That  same  year  it  han- 
dled 1,054  award  protest  cases,  including  339 
cases  that  wei-e  withdrawn  by  protestors  or 
closed  for  various  reasons,  including  agency 
cancellation  of  the  procurement  or  positive 
agency  action  in  response  to  the  protest." 

TABLE  4.   AWARD  PROTEST  DECISIONS 
RENDERED  BY  GAO  DURING  FISCAL  1971 


Agi^ncy  for  International  Development 

Aerieulture 

Air  Force 

Architect  of  the  Capitol 

Army 

Atomic  Eiieri^  Commiuion 

Civil  Service  Commission 

Commerce 

Defense  (OSD) 

Defense  Supply  Agency 

District  of  Columbia  Government 

Federal  Communications  Commission 

Federal  Housing  Administration 

General  Services  Administration 

Government  Printing  Office 


TMml 

2 

13 

114 

3 

168 

6 

1 

3 

S 

68 

11 

2 

1 

S7 

4 


■"S«v«nJ  Bavnclc*.  hffwt*«i.  haw  aCUroiHsd  to  tatehllak  pr*. 
cadura  for  coBtracUn*  oAcan  to  tMow  In  tha  craot  a  eoatractor 
rvfuaaa  to  antar  lata  a  mutual  aicmniaBt  to  aioi*  work  oa  a  no  toat 
koala.  Saa  HUOPR  24-t.(«T-«<kl  :  OSPR  lM>.4«1-*(cMI)  :  APr 
in.4«T-«(J)|». 


"Sft  CFR  Part  20  <I91Z). 

"i  CFR  I  ia.Hal  <I»72).  Not  all  auaoer  pracuranant  <l«talona 
ara  larlonaj  hf  GAO.  For  axampla.  tba  ComptroHar  Ganaral  haa 
dadloH  la  adjudlcata  award  prateala  invol^llis  TVA  rxcapt  apoa 
Ula  mutat  of  TVA.  Comp.  Gtn.  Doc  B-I7«t».  Noa.  n.  IKt. 
UnpuMialMd.  S«a  U  U.S.C.  I  SSIh  (ISTO).  Proteata  Inrolrinc  Poatal 
Sarrico  contracta  alao  ara  not  adiodlcatad  by  GAO.  5aa  >t  U.S.a 
I  tootle)    IIOTO):   Poatal  Sarriea  Piolaat  P  Tl-II. 

■Shallaar.  //aadlln*  Hid  PrMnlt  Btfart  CIO,  BrIaAn*  Papal*. 
No.  10-1,  iono  1110.  at  Z.  Addraaa  br  Paul  G.  Dantbllnc  Canaral 
Cooaaal.  U.S.  Gaearal  AacoaaUac  Ofllaa.  bafora  a  National  Cootract 
Maaacaiaaot  AsocUtloa.  Waahloctoa.  D.C.  Chaplar  Maatlnc.  SapL 

IS.  ia;i. 

**Sf^  Appaadls  .\.  p.  TT. 
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TABLE  4,  AWARD  PROTEST  DECISIONS 

RENDERED    BY    GAO    DURING    FISCAL    1971— 

Continued 


Health,  Education,  and  Welfare 

13 

Housing  and  Urban  Development 

8 

Interior 

20 

Internal  Revenue  Service  (Treasury) 

3 

Justice 

2 

Labor 

5 

Marine  Corps 

1 

Maritime  Administration 

1 

National  Aeronautics  and  Space  Admin. 

18 

National  Institutes  of  Health 

1 

Navy 

142 

Office  of  Economic  Opportunity 

3 

Panama  Canal  Company 

1 

•Post  Office 

10 

SUte 

2 

•Tennessee  Valley  Authority 

1 

Transportation 

19 

Treasury 

1 

Veterans  Administration 

8 

Total 

715 

•ProtMU  Involvlnif  proeurvmcnu  hf  th«»«  ARrncki  ar« 

nn  loncvT 

adjudkatxl  l>r  CAO. 

Snurev:  General  Aceountlnv  Oflic*.  Ann%ai  Rtpori  •/  (A<  Camp- 
tnlltr  Corral  0/  (*<  Uniltd  £(•(».  I$TI. 


Authority  of  GAO  to  Adjudicate  Protests 

Recommendation  14.  Continue  the  General 
Accounting  Office  as  an  award  protest-resolv- 
ing forum.* 

Despite  the  evident  popularity  of  GAO  as  a 
forum  for  deciding  award  protests,  its  author- 
ity to  consider  award  protests  and  issue  de- 
cisions that  are  binding  on  procuring  agency 
officials  or  on  any  other  officials  of  the  execu- 
tive branch  has  been  questioned  by  the  At- 
torney General  of  the  United  States  and  by 
members  of  the  procurement  community.  This 
concern  is  based  on  interpretations  of  the 
Constitution  and  of  the  statutes  that  give 
GAO  the  authority  to  settle  public  accounts.  To 
understand  the  nature  of  these  objections,  it  is 
first  necessary  to  understand  the  rationale  used 
by  GAO  for  intervention  in  the  contract 
award  process. 

GAO  issued  its  first  award  protest  decision 

*S<«  dlsMnUax  posltloii.  tmirm. 


in  1924,"  three  years  after  it  had  been  created 
by  the  Budget  and  Accounting  Act  of  1921. 
Tlie  Budget  and  Accounting  Act  grants  GAO 
authority  to  settle  and  adjust  "[a] II  claims 
and  demands  whatever  by  tlie  Government  of 
the  United  States  or  against  it,  and  all  ac- 
counts whatever  in  which  the  Government  of 
the  United  Stales  is  concerned,  either  as  debt- 
or or  creditor.  .  .  ."  "  In  settlement  of  public 
accounts,  "[b]alances  certified  by  the  General 
Accounting  Office  .  .  .  shall  be  final  and  con- 
clusive upon  the  Executive  Branch  of  the  Gov- 
ernment. .  .  ." "  The  Comptroller  General 
also  may  render  a  decision,  upon  the  applica- 
tion of  the  head  of  an  executive  department 
(or  other  establishment  not  under  any  of  the 
executive  departments)  or  a  disbursing  officer, 
"upon  any  question  involving  a  payment  to  be 
made  by  them  or  under  them,  which  decision, 
when  rendered,  shall  govern  the  General  Ac- 
counting Office  in  passing  upon  the  account 
containing  said  disbursement."  " 

While  the  foregoing  statutes  contain  no  ex- 
press authority  for  GAO  to  adjudicate  award 
protests,  GAO  has  interpreted  its  duty  to  audit 
and  settle  public  accounts  as  containing  an  ob- 
ligation to  determine  the  legality  of  contract 
expenditures  and  assure  compliance  with  the 
laws  and  regulations  relating  to  expenditure 
of  public  funds.  GAO  has  concluded  that  by 
deciding  award  protests  it  is  preventing  un- 
authorized payments  by  determining  in  ad- 
vance the  validity  of  a  contract  that  obligates 
public  funds."  The  fact  that,  until  1970,  no 
other  forum  independent  of  the  procuring 
agency  existed  to  insure  that  the  contract 
award  process  operated  with  integrity  is  also 
cited  as  a  reason  for  GAO's  actions  in  this 
area." 

The  Attorney  General,  in  a  1971   letter  to 


"Conp.  G<n.  Om.  A-I4';|,  Sf|>L  20.  III24.  UnpuMUhcd  (poat- 
«wsH  protostl.  la  10Z&  Uia  CofnptTOIIrr  General  rendered  the  Aral 
GAO  derUion  on  a  protent  made  hefore  the  award  of  a  contract. 
Comp.  Gen.  Dee.  A-I0<I24.  Auk.  I!>.  19Z:.  UnpuMlahed. 

"31  U.S.C.  I  11  (lOTOI. 

»3I  U.S.C.  i  74   (13-0». 

■•  Ihld.  Sft  31  U.S.C  I  S2d  ( I9T0>  Cor  »>nillar  provision  relatlDK 
to  certi/rloK  offieera. 

"  See  addreaa  br  Robert  F.  Keller.  AaaiiUnt  ComptrolleT  General  of 
the  United  Statca,  before  a  Joint  Prouram  of  the  Goeemment  Con. 
tncte  Commltteea  of  the  District  of  Columbia.  Federal,  and  Anierl. 
can  Dar  Asaoeiations.  Waihlnaton.  D.C.  .Mar.  24.  19T1  :  addreaa  br 
Paul  G.  DemMinK.  General  Coanari.  U.S.  General  Accotintinic  Olllea, 
before  a  National  Contract  Manaffement  Association  San  Francisco 
Area  Chapter  Meetlnii.  Oct.  «.  1970.  Set  e/sa  17  Camp.  Gen.  ;54,  1ST 

figasi. 

"  See  Keller  addreaa,  tmprm  nvte  TV 
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the  Comptroller  General  commenting  on  GAO's 
proposed  new  award  protest  procedures,  ex- 
pressed the  view  that  the  awarding  of  Govern- 
ment contracts  is  purely  an  executive  function, 
because  "the  authority  to  withhold  awards  and 
reject  bids  is  reposed  by  statute  only  in  the 
heads  of  Executive  departments  or  agencies 
and  certain  specified  offices  of  the  military  de- 
partments." "  Neither  the  Federal  courts  nor 
Congress  has  asserted  this  view.  Over  a  period 
of  years  the  courts  have  given  tacit  approval 
to  adjudication  of  award  protests  by  GAO." 
One  court  recently  recognized  GAO  as  having 
special  competence  in  dealing  with  award  pro- 
tests and  characterized  the  use  of  the  court's 
injunctive  powers  to  prevent  contract  action 
while  the  matter  is  decided  by  GAO  as  a  "fe- 
licitous blending  of  remedies  and  mutual  re- 
inforcement of  forums.  .  .  ."  '*  Moreover,  the 
absence  of  congressional  intervention,  in  the 
face  of  committee  investigations  into  the  op- 
erations of  the  award  protest  system  '"  and  an- 
nual reports  to  Congress  from  GAO  about  its 
activities,"  indicates  that  GAO  also  exercises 
jurisdiction  over  award  protests  with  the  ac- 
quiescence of  Congress. 

Adjudication  of  avyard  protests  by  GAO 
serves  several  important  functions  in  the  pro- 
curement process.  GAO's  separation  from  the 
contracting  agencies  assures  contractors  that 
their  complaints  are  considered  free  from  any 
bias  toward  individual  agency  policies  and 
thus  promotes  the  confidence  of  both  private 
enterprise  and  the  general  public  that  Govern- 
ment business  is  conducted  with  integrity. 
Such  separation  from  the  daily  concerns  of 
the  contracting  agencies  also  allo\Vs  GAO  to 
frame  and  solve  problems  in  terms  of  the  over- 

>  Letter  fram  John  MIteMI,  Attinwir  G«i*nl  of  th«  UnilH 
Statea,  to  Hon,  Bin«r  B.  SUaU,  Complrolter  Cmcral  of  th*  United 
State*,  JaiM  14,  1011. 

"Sn  J»kn  Rtimtr  £  C*.  v.  V'lltd  Stein,  lU  CL  O.  UI,  ]U 
TM  491  <II>U1  :  AX:.  SchaanmtJitr  C:  r.  Knar.  441  F.2d  72( 
(0.C  Qr.  mil  :  M.  SltMhal  Ji  Co.  t.  Su~<iu.  4<!S  F.2d  1280 
<I>.C.ar.  19711. 

<•  IVhttlthrmUir  Cor,^  ».  Chtlct,  tM  T.Zi  ISO«,  I3t«  (D.&  Qr. 
t»Tl). 

"Sn  Stietttd  rroMma  •/  Small  Bmtitum  ■«  Iht  Atca  «/  Feilmt 
PTt<Mnm€mt,  S.  Rrp.  Nol  1<TI,  mpra  not*  1«:  HauM  CammlUaa 
an  Gavannnani  Oparatlona.  Blahtttnlk  Report.  GAO  Bid  rrotrtt 
fVantfam,  H.R.  Rap.  No.  1134,  OOtli  Came..  2d  Sna.  (lOM). 

**  U.S.  G«n«rmJ  Accotintlnic  Ofllc*.  Anmumi  Jieit*rt  of  tkt  Comi>- 
tnlUr  Gtmrrol  of  Iko  t/aArd  Stolet.  I»7«.  H.R.  Doe.  No.  02-14, 
OM  Cam.,  lat  Saaa.  110-12  (19T1)  :  U.S.  General  AceonnUnn  Ofllea, 
Anmot  Rtport  of  l*e  ComplrolIrT  <;t»rrtU  of  Iho  t/aiinl  Stoleo,  ml 
lll-U  (Itni. 


all  best  interests  of  the  Government.  The 
award  protest  decisions  issued  by  the  Comp- 
troller General  within  the  past  five  decades 
form  a  cogent  body  of  Government  contract 
law  that  is  useful  for  guidance  in  solving  in- 
dividual problems  occurring  in  the  contract 
award  process  and  provide  a  basis  for  develop- 
ment of  more  generally  applicable  procurement 
regulations,  GAO's  establishment  as  an  admin- 
istrative forum  potentially  allows  it  to  afford  a 
speedier  solution  of  disputes  than  would  be  pos- 
sible if  Federal  courts  were  the  only  arbiter. 

We  recommend  that  GAO  continue  to  ad- 
judicate award  protests.  We  do  not  attempt 
here  to  offer  legal  argument  that  will  lay  at 
rest  the  issue  of  the  constitutionality  of  this 
function.  Such  an  issue  only  can  be  resolvefl 
by  the  Supreme  Court  of  the  United  State.<<. 


DISSENTING  POSITION 

One  Commissioner  believes  that  the  con- 
stitutionality question  discussed  above  could 
be  satisfactorily  resolved  administratively 
through  the  simple  act  of  shifting  the  entire 
protest-resolving  apparatus  (people,  records, 
and  all)  from  its  current  residence  in  the  GAO 
to  the  Department  of  Justice.  Such  action 
would  preserve  the  body  of  case  decisions  de- 
veloped over  the  years  by  the  GAO,  would  re- 
tain the  personal  e.xpertise  developed  by  GAO 
personnel  in  resolving  disputes,  and  would  not 
disrupt  the  processing  of  protests  under  consid- 
eration, were  the  physical  move  accomplished 
in  a  well-executed  fashion.  Conceivably,  the 
shift  could  be  accomplished  without  even  the 
necessity  for  much  physical  relocation  of  rec- 
ords and  personnel  if  administrative  jurisdic- 
tion and  control  over  the  protest-resolving 
function  were  simply  shifted  from  the  GAO 
to  the  Department  of  Justice  while  the  bulk  of 
the  personnel  involved  remained  in  their  pres- 
ent location. 

He  believes  that  administrative  attempts  at 
resolution  of  the  constitutionality  question 
should  be  pursued  between  the  Comptroller 
General  and  the  Attorney  General,  short  of 
initiating  any  action  to  seek  resolution  by  the 
Supreme  Court 
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Expedition  in  Processing  Protests 

Iternmmendntion  15.  Kstablish,  tlirotigh  ex- 
cciitivf  biaiiih  and  GAO  cooperation,  more 
expeditious  and  mandatory  time  require- 
ments for  processing  protests  through  GAO. 

The  first  step  in  GAO  adjudication  of  award 
protests  requires  the  procuring  agency  to  sub- 
mit an  administrative  report.  Agency  regula- 
tions provide  that  the  report  shall  include 
copies  of  the  protest,  the  solicitation,  and  the 
relevant  bids  or  proposals,  plus  other  pertinent 
documents  and  a  statement  by  the  contracting 
officer  setting  forth  his  findings,  actions,  and 
recommendations  in  the  matter/^  The  average 
time  requii-ed  by  agencies  to  prepare  these  ad- 
ministrative reports  and  forward  them  to 
GAO  was  approximately  48  days  during  1968- 
1972.'^ 

After  the  administrative  report  is  received, 
GAO  begins  consideration  of  the  protest.  The 
protestor  is  normally  permitted  to  review, 
copy,  and  comment  on  the  contracting  agency's 
administrative  report"  The  contracting 
agency,  in  turn,  is  permitted  to  review  and 
comment  on  any  material  submitted  by  the 
protestor.  Likewise,  the  rules  now  provide  that 
GAO  will  make  available  to  any  interested 
party  relevant  information  that  has  been  sul>- 
mittedljy  other  interested  parties  or  agencies.'' 

After  all  documents  have  been  submitted, 
and  requested  conferences  held,  an  assigned  at- 
torney within  the  Office  of  General  Counsel 
writes  an  opinion.  The  opinion  is  then  reviewed 
through  successive  levels  of  the  organization 


and  subsequently  issued  as  a  Comptrollei-  Gen- 
eral decision.  The  average  time  required  for 
GAO  to  decide  an  award  protest  after  receiving 
the  administrative  report  has  Increased  each 
year.  In  calendar  1968  the  average  time  needed 
to  process  an  award  protest  was  34  days.  In 
fiscal  1972  GAO  needed  61  days. 

Table  5  indicates  the  average  total  time  that 
elapsed  before  a  case  was  decided  by  GAO  dur- 
ing 1968-1972.  This  average  processing  time, 
which  includes  the  time  needed  by  the  agency 
to  prepare  and  forward  the  administrative  re- 
port and  the  period  needed  by  GAO  to  adjudi- 
cate the  protest,  increased  from  88  days  in 
calendar  1968  to  116  days  in  fiscal  1972. 

Both  contractors  and  contracting  agencies 
have  been  critical  of  the  upward  spiral  of  time 
needed  for  GAO  adjudication  of  award  pro- 
tests. Contractors  complain  that  not  only  must 
production  capability  be  maintained  during 
the  protest  period,  with  no  practical  possibility 
for  recompense  of  costs  incurred  during  delay, 
but  other  business  opportunities  also  may  have 
to  be  bypassed  by  companies  or  their  em- 
ployees." Government  agencies  state  that  de- 
lay in  perfoi-mance  of  a  contract  often  impedes 
the  successful  accomplishment  of  agency 
goals.'" 

On  December  23,  1971,  GAO  published  new 


■  ASPR  ^~I07.8(«)  (I)  :  FPR  l-2.407-<(>)  (t». 
'  Sm  lablr  S  Imln. 

"  4  CFR  I  20.7  (11)7:).  Sn  mln  A  CFR  ||  20J.  :«.•  (IV72). 


**Sre  SUt«fn«nt  of  Oanld  Rom.  Eiq..  b«ror*  th«  Conimltalon  on 
Gowrmmtnt  Procurement's  RemeUin  Stadr  Group,  Wathlnston. 
D.C.  F*b.  17.  1971  :  Stalemrnt  of  .Michael  Rukln.  President.  Anslytl. 
cal  System*  Corpormtlon.  Burllntrton,  Msssaehusetts.  hcfor*  th« 
Commission  on  Goremment  pToeur«mmt*a  Remedies  Studjr  Group. 
BosloD,  Masaaehusetta,  Mar.  21.  1971. 

•*  See  Letter  from  Ma  lor  General  EdmunW  F.  O'Connor,  DCS/ 
Procurement  and  Production,  DepL  of  the  Air  Force.  Hn.  Air  Force 
Srslems  Command  to  Vice  Admiral  Joseph  M.  trie.  USN  ReUred. 
National  Security  Industrial  Association,  Sept.  It,  1971 1  Bid  Pro- 
les/s;  DOD  Sarrew  Indieati  More  BH  PntttU  Fitei.  Hiahtr 
Pcretmltce  of  Bid  PratnU  Denied.  418  FCR.  Feh.  M.  1972,  A-1  at 
A-i:  Marker.  CIO  Protttlt—.i  Moaitlinv  Prohltm.  Hd<|tr>.  Na>al 
Malarial  Command  Procurement  Newsletter.  Quarterly  Rrrieir 
(July-Soit.  1911). 


TABLE  5.   AGENCY  AND  GAO  AVERAGE  AWARD  PROTEST  PROCESSING 
TIME 


rear 

No.  unlcUt 

dttidtd  fca 
GAO 

rototas 
jtroctfsei 

1972' 

788 

116 

197X« 

716 

110 

1970 

625 

94 

1969 

533 

92 

1968 

668 

88 

49 
49 
46 

47 
47 


;*rocrseiN0 
d«>n 

61 
57 
42 
38 
34 


•Reported  on  a  llaeal  year  basis.  Remainder  ar«  reimrtcd  on  a  calendar  year  haals.  Data  rounded  by  the  Commlaaion. 
"Total  doea  not  equal  "ayerait.  asency  processinii  days"  plus  -arermn  CAO  proceuinrt  days."  E.Ttra  day*  are  atlrllwuMe  to  other  partiei 
Soarc*:  Baaed  on  sUUstles  auppllsd  by  Office  at  General  CounMl.  General  Accounlinir  Ollice. 
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protest  procedui-es.'"  Unlike  its  previous  proce- 
dures, the  new  procedures  provide  time  con- 
straints on  the  various  steps  of  award  protest 
adjudication.  For  example,  the  new  procedures 
attempt  to  cut  the  average  48-day  period  used 
bv  contracting:  agencies  to  submit  an  admin- 
istrative report  to  "20  [working]  days  after 
receipt  by  the  agency  of  the  complete  state- 
ment of  protest.  .  .  ."  Recent  statistics  have 
.<ihown  an  average  reduction  of  approximately 
2!i  working  days  in  the  time  needed  to  resolve 
protests  received  after  the  new  i)roced«res 
were  implemented." 

GAO's  attempt,  through  its  new  procedures, 
to  reverse  the  annual  increase  in  award  pro- 
test processing  time  has  not  been  fully  imple- 
mented by  the  executive  branch.'"  GAO  itself 
has  concluded  that  it  "has  no  authority  .  .  . 
to  impose  time  limits  on  contracting  agencies 
for  reports  on  protests.  .  .  ."  •'  The  freedom  of 
individual  agencies  to  submit  administrative 
reports  according  to  their  own  schedule  has 
led  to  frequent  complaints  that  e.xecutive  agen- 
cies have  prejudiced  a  protestoi-'s  position  by 
waiting  until  a  contract  has  been  partially 
performed  before  such  documents  are  submit- 
ted to  GAO,  knowing  that  GAO  often  has  been 
reluctant  to  overturn  an  award  in  such  circum- 
stances. 

The  complete  solution  to  this  problem  cannot 
be  achieved  by  one  agency  alone.  It  is  evident 
that  the  impetus  for  expediting  the  process 
must  come  from  all  the  Government  agencies 
involved  in  the  resolution  of  protests.  If  the 
agencies  are  confused  about  their  authority 
and  relationship  to  each  other,  and  if  this  con- 
fusion causes  resistance  and  lack  of  coopera- 
tion in  expediting  decisions,  then  achievement 
of  the  goal  surely  must  fail.  For  the  system  to 
operate  with  fairness  the  agencies  must  act  to- 
gether to  provide  a  comprehensive,  coordinate<l 
regulatory  system  for  resolution  of  disputes 
pertaining  to  the  aWard  of  Government  con- 
tracts. 


"  J»  r«L  lUa.  J179I  (1971).  Set  *  CFR  P.rt  20  (iDTZ). 

*  Finn  ta  b*i«4  on  i(«U«tk<  (amiilMri  br  OOin  ol  Cciwral 
Cmiiw4I.  U.S.  Onrral  Accountln*  Omc«. 

"Set  L«tl«r  from  Oonr*  P.  ShulU,  DtrKlm.  0<lle«  of  M>n>i«- 
nMnt  tai  Badtrrt,  EimoUv*  Offlc*  of  Ux  Praahlcnt.  In  Hon.  Elmn- 
B.  StaaU,  Comptralln-  Gmnml  of  th<  UnlUd  !!t>tn.  Juiw  a.  1711 : 
LctMr  from  Joka  Mllclwll.  Attsmrr  Ccnml  of  the  VnlUA  SUM. 
ts  Hoa.  Elmer  B.  StuU.  Complmllnr  GriMral  of  the  Unitrd  .Sute*. 
JSM  14,  IS7I. 

•>>•  Fed.  Rk.  Ztni  (IDTI). 


Procedures  for  Considering  Award  Protests 

In  the  past  the  GAO  protest  procedure  was 
normally  ex  parte.'  An  opiwrtunity  was  af- 
forded the  protestor  to  have  an  infomial  meet- 
ing with  the  GAO  attorney  assigned  to  the 
protest  or  other  GAO  officials.  Only  in  rare  in- 
stances were  joint  conferences  held  with  .ill 
interested  parties  in  attendance.  The  new  GAO 
procedures  now  provide  that  all  interested 
parties  will  be  given  an  opi)ortunity  to  attend 
a  conference  reque.sted  by  any  of  the  other 
parties  to  the  protest. 

GAO  prepares  no  transcript  of  any  type  of 
informal  confeie\ice,  and  no  provision  is  made 
for  the  taking  of  sworn  testimony  or  the  cross- 
examination  of  witnesses.  The  GAO  decision 
on  the  protest  is  based  entirely  on  the  record 
in  its  file,  compiled  from  the  agency  report 
and  other  documents  submittted  by  interestetl 
parties. 

The  complaint  has  been  made  that  GAO  has 
failed  to  adopt  appropriate  procetlural  safe- 
guards that  ensure  impartiality  in  adjudica- 
tion of  award  protests.  There  are  two  parts  to 
this  source  of  dissatisfaction. 


WEIGHTING  OF  EVIDENCE 

When  facts  submitted  by  a  protestor  arc 
disputed  by  the  facts  contained  in  the  procur- 
ing activity's  administrative  report  on  the  pro- 
test, GAO  has  stated  in  the  past  that  "in  the 
absence  of  evidence  sufficiently  convincing  to 
overcome  the  presumption  of  the  correctness  of 
the  administrative  report,  this  Office  will  ac- 
cept the  administrative  report  as  accurately  re- 
flecting the  disputed  facts.""  It  is  charged 
that  the  use  of  such  a  presumption  prevents 
GAO  from  making  an  independent  evaluation 
of  all   the  issues  presented   to  it"   Although 


»  No  f-irmal  hesrinii  «■«»  heW  on  t)<«  meriu  of  the  protot. 
Communicfttione  abmit  the  protmt  were  ex  p«rte  In  the  ^^nee  thet 
they  ueuallr  were  Uiiiite<l  ti  an  e»ch«ncc  of  fit^t  hetwem  a  CAO 
nmcUl  ami  one  i>arty  lo  the  proleeL  Other  parllm  to  the  prmleel 
were  normaUr  not  mmle  l.ri»T  t»  lhe»c  eo.nmanl<:aOon».  Hf  S^hnlUcr. 


!  25. 


:  i-X 


Ml  Comp.  Gen.  J7.  31  (19S11  :  tcc'd.  <6  Comit  Cm.  S31.  frl« 
(IIS71.  S«  «(••  n  Comp.  Cen.  t(8,  »70  (UOil):  IS  at  1105.  IIOS 
119371  :  3  U.  r,t.  S4   (1923). 

"See  Slalement  of  Theolore  M.  Ko«toa.  E*!..  before  the  fom- 
mhnion  on  0.ivernment  Proeurement'a  Remediea  StuJy  Croup. 
Waahlnaton.  U.C.  Feh.  17.  1971:  Slatemenl  of  W.  .SUnfldH  Johnnon. 
&<»..  iVt;  American  Bar  Aaaoeiallon.  PuWIe  Contract  La«-  Seclion. 
/r<l»r<  at  thf  Commilire  »a  BUt  and  (Volrefe.  June  1971  (on- 
pul<ll«heri). 
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such  stMements  have  not  appeared  in  re- 
cent GAO  decisions,  the  impression  persists 
that  GAO  still  relies  on  this  "presumption  of 
correctness"  when  adjudicating  award  protests. 
Another  complaint  relates  to  the  evaluation 
of  technical  mattera  in  a  protest  Though  GAO 
on  certain  occasions  has  sought  independent 
evaluation  and  advice  from  an  impartial  Gov- 
ernment agency,  normally  the  soliciting 
agency's  technical  evaluations  are  substituted 
for  GAO's  own  judgment  It  is  charged  that 
this  procedure  also  causes  the  evidence  in  a 
protest  to  be  unfairly  weighted  in  favor  of  the 
contracting  agency. 


FACTFINDING  PROCEDURES 

A  second  part  of  the  complaint  about  the 
failure  to  provide  due  process  adjudication  of 
award  protests  deals  with  the  manner  in  which 
GAO  gathers  evidence."'  Although  the  present 
rules  do  provide  for  group  conferences,  ex  parte 
communications  are  not  expressly  prohibited. 
The  procedure  of  using  ex  paile  communica- 
tions has  been  criticized  for  its  tendency  to 
put  evidence  before  GAO  that  is  not  known  to 
the  other  party  and,  therefore,  not  rebuttable 
through  other  witnesses  or  documenation.  Fail- 
ure to  provide  open,  oral  hearings,  with  the 
opportunity  for  confrontation  and  cross-exam- 
ination of  witnesses,  also  enables  parties,  it  is 
claimed,  to  give  slanted  versions  of  the  facts 
to  GAO.  Finally,  the  inability  of  one  party, 
through  lack  of  discovery  power,  to  obtain 
disclosure  of  facts  in  the  exclusive  possession 
of  another  often  prevents  that  party  from  pi-e- 
senting  evidence  necessary  for  the  successful 
demonstration  of  the  merits  of  its  case. 


CONCLUSIONS 

GAO  has  made  a  conscientious  endeavor  to 
respond  to  such  criticism.  It  now  provides  for 
the  automatic  dissemination  of  pertinent  data 
to  interested  parties,  seeks  to  reduce  ex  parte 
communications,  and  no  longer  gives  as  much 
weight  to  the  "presumption  of  correctness"  in 
administrative  reports. 

"S—  StiUmnt  al  TiMoalara  M.  Koalna.  Ean.,  ••)•»  imtr  M: 
AiMTtaaa  Bar  AModaUon.  Public  Coatract  l.aw  SMtbm.  J7oi«rl  »f 
(U  CtwumUUt  aa  BU»  tmd  fntnlt,  ntvn  M><a  .VI. 


We  commeiid  GAO  for  its  responsiveness 
and  recommend  that  it  continue  to  improve 
its  procedures  for  handling  award  protests.  In 
making  this  observation,  we  recognize  of  course 
that  a  balance  must  be  preserved  between  due 
process  and  prompt  handling  of  disputes.  There 
are  distinctive  values  in  the  informality  and 
flexibility  of  the  GA(3  award  protest  proce- 
dure.s.  To  concentrate  too  heavily  on  the  due 
process  aspect   would   diminish    these   values. 

We  do  not  recommend,  therefore,  that  GAO 
adopt  the  full  battery  of  due  process  procedures 
used  in  a  court  of  law  but  only  those  that  will 
insure  "basic  fairness"  or  objective  considera- 
tion of  award  protests.  To  do  otherwise  could 
destroy  the  protestor's  option  of  obtaining  a 
prompt  and  economical  administrative  deter- 
mination of  its  protest.  Tlie  Federal  coui-ts 
are  a  reasonable  alternative  forum  in  which 
to  lodge  a  protest  if  the  complexity  or  impor- 
tance of  the  protest  requires  the  use  of  more 
formalized  factfinding  procedures.  It  is  essen- 
tial, in  our  estimation,  that  GAO  strive  to  pro- 
vide swift,  economical,  and  infoi-mal  resolution 
of  protests. 


Review  of  Decision  to  Award  Contract 
During  Pending  Protest 

Recommendation  16.  Establish  '\i1  the 
executive  procurement  regulations,  in  cooper- 
ation with  the  General  Accounting  Office,  a 
coordinated  requirement  for  high-level  man- 
agement review  of  any  decision  to  award  a 
contract  while  a  protest  is  pending  with 
GAO. 

In  an  attempt  to  restrain  the  award  of  a 
contract  while  a  pi-otest  is  pending  with  GAO, 
the  new  GAO  award  protest  procedures  pro- 
vide: 

When  notice  is  given  the  agency  that  a  pro- 
test has  been  filed  with  the  General  Ac- 
counting Office,  award  shall  not  be  made  prior 
to  a  ruling  on  the  protest  by  the  Comptroller 
General,  unless  there  has  first  been  fur- 
nished to  the  General  Accounting  Office  a 
written  finding  by  the  head  of  the  agency, 
his  deputy,  or  an  Assistant  Secretary  (or 
equivalent),  specifying  the  factors  which 
will  not  peiinit  a  delay  in  the  award  until 
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issuance  of  a  ruling  by  the  Comptroller  Gen- 
eral." 

The  basic  executive  procurement  rejfiila- 
tions,  however,  provide  that: 
Where  a  written  protest  against  the  making 
of  an  award  is  received,  a^vard  shall  not  be 
made  until  the  matter  is  resolved,  unless  the 
contracting  officer  determines  that: 
(i)  the  items  to  be  procured  are  urgently 
required;  or 

(ii)  delivery  or  performance  will  be  unduly 
delayed  by  failure  to  make  award  promptly; 
or 

(iii)  a  prompt  award  will  otherwise  be  ad- 
vantageous to  the  Government" 

The  regulations  further  provide  that  when  a 
protest  has  been  lodged  with  GAO  prior  to 
award  a  contracting  officer  must  seek  approval 
at  "an  appropriate  level  above  that  of  the  con- 
tracting officer,  in  accordance  with  Depart- 
mental procedures,"  if  he  decides  to  proceed 
with  an  award  despite  the  pending  protest" 
The  "appropriate  level"  for  approval  varies 
with  each  agency.  For  example,  one  agency 
regulation  requires  the  approval  of  a  "superior 
officer"  while  a  second  agency  regulation  re- 
quires approval  by  the  Deputy  for  Procurement 
within  the  office  of  an  Assistant  Secretary. 
The  only  coordination  required  with  GAO  is 
that  the  contracting  agency  notify  GAO  of  the 
intent  to  make  an  award  and  inquire  regard- 
ing the  status  of  the  protest'* 

GAO  has  concluded  that  it  has  no  power  to 
compel  the  agencies  to  withhold  award  while  a 
protest  is  pending  with  GAO.**  We  believe  that 
agencies  should  retain  the  authority  to  make  an 
award  while  a  protest  is  pending  with  GAO. 
Such  decisions  should  be  based,  however,  on  a 
high-level  agency  finding  as  stated  in  the  GAO 
procedures. 

Effective  Remedy  for  Protestor 

Recommendation  17.  GAO  should  continue 
to  recommend  termination  for  convenience 
of  the  Government  of  improperly  awardetl 
contracts  in  appropriate  instances. 


45 


The  majority  of  protests  are  not  lodged  with 
GAO  until  after  an  award  has  been  made."' 
While  GAO  should  have  discretion  in  i-ccom- 
mending  that  a  contract  be  canceled  or  merely 
that  corrective  action  be  taken  with  respect  to 
future  procurements,  it  is  important  to  provide 
protestors  with  an  effective  remedy  when  they 
are  wrongfully  denied  an  award. 

Since  our  study  began,  GAO  hta  recom- 
mended in  several  protest  cases  that  an  im- 
properly awarded  contract  be  terminated  for 
the  convenience  of  the  Goverament  and  re- 
awarded  to  the  protestor  who  proved  entitle- 
ment to  that  award."  Such  a  procedure  is 
meritorious  in  that  it  often  provides  an  effective 
remedy  to  a  protestor  without  unduly  penaliz- 
ing the  contractor  who  erroneously  has  been 
allowed  to  begin  perfonnance.  We  recommend 
that  this  remedy  continue  to  be  used  in  appro- 
priate circumstances. 


FEDERAL  COURTS 


Until  1970,  Federal  courts  generally  held 
that  they  would  not,  on  the  complaint  of  a  pri- 
vate party,  review  the  actions  of  administrative 
officials  in  soliciting  or  awarding  a  Govern- 
ment contract.  The  Supreme  Court  in  1940 
reasoned  in  Perkins  v.  Lukens  Steel  Co."  that 
protestors  had  no  "standing"  "  to  seek  judicial 
review  of  contracting  agency  decisions  because 
Federal  procurement  statutes  bestowed  no 
"litigable  rights  upon  those  desirous  of  selling 
to  the  Government."  "  To  have  standing  to  sue 


••4  CFRI  n.«  (It72>. 

'  ASPR  t-i07  J<b)  (II  :  FPR  l-t401-»tb)  (4). 
"ASPR  2-4irt.l<kl(t)  :<ccorW  FPU  l-t40J-»(bH»>. 
"ASPR  I-4«7.l(b)<tt  :  FPR  l-i.<»7-»lbM»). 
•Sm  M  r<d.  Hnc  :«79I  <I!>TI). 


"«  Ik  (taeml  lilt.  JS  iwfwnl  ot  ill  protnU  <l*cld«J  «»r»  kidnd 
•(Ur  awanl.  Ill  rUcml  ISII.  «0  iwtrwil  w»r«  tndiml  tltrr  •••ni 
Moraonr,  2«  p«rt«it  of  th«  dccbhma  lnval<rlnK  pratnts  lodiixl  h«- 
for*  awtrd  w<r«  randrnd  >(Ur  >■>  awanl  la  (Iml  ItTt.  S*t 
ApiMndlx  A.  Ik.  Tfl. 

"Sc».  •.»,  SI  ConiM.  C»n.  <J3  (l«i):  51  ii  Wl  (IKII):  «1 
M.  tZ  ll*7ll  ;  4>  M.  8W  (I7;il>. 

•110  U.S.  Ill  (1940 1. 

""Tb*  «»•  msior .  uynt>""«  •bout  Judicial  r«vk«  ol  aJmlaii- 
UmtiTC  aetloa  ar*  wb«tKer.  when,  for  whom.  ho.»-,  mnd  how  mocb 
JudlcUl  ivrinr  iboulil  bo  prmidod.  The  •nioUun  ot  who  mar 
challaiin  aJmiiilaU»U»«  aeUon— tho  Uilnl  of  Uw  An  major  iiaw- 
tiona— b  coslomarlly  dlaetnanl  by  eoarta  In  lormo  ot  '•Undlnr*  to 
ehaltoiiiR."  K.  0»ta.  3  Admimitlnlivt  Lmw  Trcoll—  MS    (1»M). 

•110  U.S.  at  in.  Tbb  doetrlno  waa  Aral  cl«arlr  pronoaaod  la 
a  Nit  aniaat  Dmnr  citr  o4nclato  br  a  bMdrr  on  a  titr  contract, 
and  th*  caao  haa  ii«rv<d  aa  pr«wd«nt  for  auhaciuant  eaara  Involving 
tb*  award  of  Fadoral  conlracta.  Srr  Ctlormd*  faa.  Co.  «.  MariA*. 
TH  F.  a  (lib  Or.  189T).  mppnl  diimi—cH.  lU  U.S.  Tit  iitTl). 
Sto  a/ao  CrSn'ra  r.  Camay.  •  F.  Suppi  TCI.  7(2  (O.  Maaa.  1914). 
la  rrriliu  Um  Supmw  Court  tUlad  that  I  ITW  of  tbo  lUrlaad 
Statute*.    raquWn*   puUle   ad\-rrtlaln«    for   contracta,   "waa   aol  on* 
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the  Government,  the  protestor  was  required  to 
show  "injury  or  threat  to  a  particular  right  of 
[its]  own,  as  distinguished  from  the  public's 
interest  in  the  administration  of  the  law."  *• 

In  1970  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  held  in 
Scanioell  Laboratories,  Inc.  v.  Shaffer"  that 
Scanwell  had  standing  under  the  Administra- 
tive Procedure  Act  (APA) "  to  sue  the 
Government  as  a  "private  attorney  general" 
seeking  to  protect  the  public  interest  in  "hav- 
ing agencies  follow  the  regulations  which  con- 
trol government  contracting.""  The  court 
found   that   certain    decisions   issued   by   the 


attti  ict  Uw  protRdoa  of  tMtn  and  «OBf«t»  no  nl«re«U<  rl<ku 
■poa  prapMlln  bl<M««.-  JIO  U.S.  *t  IK  (1040).  Prom  I940  aaUl 
mt  «  ■ULJorilr  erf  lo»OT  F<4«r*l  caurti  (oiloovl  tha  firlnu  taUo»- 
ala  aa4  niM  In  aaUaqaaiit  award  protot  c»a«  Oiat  oir<rora  for 
Cu»«raiiitat  matracu  haTa  M  aUMllBcr  to  challaaao  admlnUUatln 
MtloM  of  promramaat  oAkiala  la  Ik*  tonlract  avard  proeaaa.  Srt 
WmtUr  P.  VaUrt  C».  t.  Btiaa.  IM  F.M  tN.  >l«  Oth  dt.  IMO  : 
Frini  ».  iM,  St  F.M  **.  !»•  <D.C  Qr.  1»5»)  :  Ktrtm%» 
T.  Ftitnt  Ittmiiut  .Idaiiaialrallaa.  Ml  F.2d  IS4,  U1  (U  CIr.  ' 
IMT):  Und  >.  Staata.  m  K.  Sapp.  1*1.  IS4-M  IN.D.  Cal. 
IfM)  !  FlatKM.  SUad<a«  (•  SmIc  JwtUmI  ffnVea-  •/  (7oT«ra>inU 
CaaCraet  ^irarda:  lU  Orttim:  Satiaaala  aad  A'frO  »<•  U<  rronra- 
aMMi  rroana.  12  B.C  lad.  *  Com.  U  R«.  I.  4-1  (1*T0)  :  CmmiMat. 
Tkt  Knmm  a/  Cka  5U>d<a«  /aprdiainil  U  CkxKaana  tp  Dia- 
apponUad  BMtn  ml  Ftdml  (Toaaraaumi  CfKlraat  Mararda.  M  Fard- 
kua  U.  lU..  I«l.  IO»-llt  (inO).  Jodkial  ra»l»w  o(  award  protaata 
■ha  kaa  ba»  daiilad  aa  Um  (noad  Uia<  admiaiatralia*  pUKMiiamt 
datUloaa  ara  aarariawabla  bacaoaa  awch  daclaiona  ara  aaanUalT 
dbcratloaary  1»  iialora.  (TBritn  ».  Caraa*.  «  F.  Supp.  Til.  TiI-«3 
<D.  Maaa.  1*34).  Stt  UmUt*  Stmtn  tVaad  /V«a«r«<ap  Ct.  y.  Smmd. 
•mtrr.  lU  r.  (Tl.  Oa  ((tk  CIr.  1*11)  (raankipal  award  froual). 
in  alaa  luU  n  <a/ra. 

•  »•  U.&  at  tn. 

••  414  PJd  M*  (O.C.  ar.  KT*). 

"Tha  act  ptoaldaa  tkal  "Ia|  pans*  aaffarini  Ural  wrww  ba- 
cuaa  a(  anscr  actios,  or  adaataaiy  af  actad  or  aRrWrtd  kr  aaaiMT 
actios  wttkhi  tko  awaaliM  o(  a  rataraat  ataut*.  b  aaUtlad  to 
MIcM  rrHaw  tkaraof.-  i  U.S.C  I  TOt  (ItT*).  Jpdkial  rarhw  U 
pradadrd,  kowavar.  If  a  aUUta  pncladaa  raalaw  or  "acascr  actloa 
k  aammlttad  to  aancr  dtaeratlaa  br  hiw.>  »  U.S.C.  I  701  11910). 
Osdar  I  lot  tka  coart  kaa  Ika  power  to  "aooipal  amer  actioa 
nalawfaOr  wtthliaM  or  oaraaaaaaMr  dtUirad  land  iol  koU  onlaw. 
fai  sad  act  aaldo  aaaarr  action.  tadlBaB,  sad  eoodaakiaa" 
faaad  Is  ka  aaacc^pUkia  sndar  rarUla  atondarda  praacribad  br  the 
act.  laclndhdr  acascr  actios  wklch  la  "arbltrsry,  cspHclooa,  an 
skoaa  s(  dherrtlon.  or  otbarwiaa  sot  la  accordanc*  witk  law.  .  .  ." 

•424  FJU  at  •«4.  Altkoock  for  almoat  W  ipaara  f*rri'<>a  a. 
(.akasa  3t«al  waa  rUwad  aa  barxtnc  aalla  azalnat  Ika  Covaranwnt 
kjr  Miaapai.tJ»a  conuactma,  la  a  faw  laolatad  raaaa  atandlnv  waa 
■raatod  t«  diaappolatad  or  potaatlsl  Mddcra.  Stm  llmtr  PrtdwtU 
Caaipaap  a.  Vnitt*  SUtn.  Ui  Ct.  O.  U.  140  P.  Sapp.  401  (lOMI 
(•naaccaMfal  Mddat  la  asdtlad  la  racoaar  coat  of  praportait  bid 
U  hUa  aot  laaltad  la  mod  faltk)  :  CaaM>u  r.  Pricaias.  »4  F.ld 
no  (O.C  Or.  1904)  (plalBtin  kaa  ataadlac  to  ckaUcnn  dahannaat 
»||J1M|  kr  wfclck  ka  waa  ptaaantad  troat  dolna  haalaaaa  wllk  tka 
Caairaanat)  :  5ap«r<ar  OB  Caaipanp  t.  C/dail.  400  P.ld  IIU  (D.C 
Or.  IM»).  aaaalad  aa*  a«>_  4n  P.ld  10(1  (D.&  Or.  IM«>  (coart 
■Mr  laaaa  panaaaast  Isiaactlss  tfractJsc  award  Is  blddar  aad 
ksnia*  award  la  aaolkar  bUdar  for  &n«iaaMat  oil  laaaa)  :  Plar- 
taa.  aapra  asta  n,  at  1-11 :  K.  Oaala.  .tdanaiatraliaa  L»r  TrcaUaa 
ni-M  (Sapp.  1*101  :  Jakaaaa  •  Cakk,  Soaaiaaa  aad  fU  Imflln- 
Nana  aa  tka  /tdiadlaafloa  af  Ofapatca  Oaar  Ika  Aimt  of  (^arra- 
aaaaf  Caslraata,  Jaao  Itll.  at  VI*  (aapafcUakad  papar  praparad  for 
>. 


Supreme  Court  following  Perkins  v.  Ltikena 
Steel  Co.  in  cases  not  involving  Government 
contracting,  plus  the  adoption  of  the  APA  in 
1946,  indicated  that  the  Perkins  decision  was 
no  longer  viable  law.  Shortly  thereafter,  the 
Court  of  Claims,  using  a  different  standard  but 
agreeing  with  the  Scanwell  decision,  followed 
suit  by  ruling  that  an  unsuccessful  bidder  who 
made  a  prima  facie  showing  that  the  Govern- 
ment acted  arbitrarily  and  capriciously  in 
awarding  a  contract  to  another  bidder  had 
standing  to  sue  for  money  damages.'" 

The  factfinding  procedures  and  types  of  re- 
lief available  in  the  couits  to  the  parties  in  a 
judicial  award  protest  differ  from  those  avail- 
able in  the  administrative  forums.  The  courts 
use  foiTnal  trial  procedures,  thus  allowing  a 
party  to  the  protest,  for  e.xample,  to  confront 
and  cross-examine  witnesses  and  discover 
documents  in  the  possession  of  another  party. 
The  district  courts  have  the  power  to  issue 
injunctions  in  order  to  halt  perfonnance  or 
award  of  a  contract  temporarily  pending  a 
hearing  on  the  merits  of  the  case  •'  or  to  direct 
the  award  permanently  to  a  protestor.''  The 
Court  of  Claims  has  no  injunctive  powers  ■' 
but  may  award  any  amount  of  damages.'* 

The  protestor  also  may  seek  the  help  of  the 
courts  in  enjoining  further  agency  action  un- 
til GAO  has  decided  the  issue  on  its  merits." 
If  the  protestor  does  lodge  its  initial  protest 
with  GAO,  it  may  then,  if  dissatisfied  with 
the  GAO  decision,  lodge  the  same  protest  with 
a  Federal  court"  One  court  has  indicated  that, 
in  considering  a  protest  which  had  been  pre- 
viously adjudicated  by  GAO,  the  action  of  the 
agency  in  following  GAO  recommendations 
should  not  be  overturned  where  such  action 


a  kVra  f  adaatrira.  /ae.  ».  t/aiird  5I««ca.  191  Ct  CI.  113.  4H  F.M 
ini  110101. 

"  Whaa  mcfc  tamporarr  tallaf  •kmM  ba  arantcd  la  diacuased  In 
Al.  SciaCkai  £  Co.  a.  ScaiasM.  4I>  F.2d  111*  (D.C  CIr.  1911).  5<c 
irkr«(al>ra(or  Carp.  a.  Ckafer.  4U  T.IA  lOM  (D.C  CIr.  1911). 

°Sa|icrlor  OS  Cawpaap  T.  ViiH.  409  F.ld  IIIH  (D.C  Or.  lOOIl). 
taca<cd  ask  aaat.,  421  F.ld  lOM  (O.C  CIr.  IM9).  Srt  Sinraon 
ardrim  Co.  a.  jcaaiaaa.  Ill  F.  Sapp.  «»l  (D.D.C  1010).  Thia 
laiaaJr  kaa  bean  dlractad  Infroioantlr. 

a  Tko  jarladictlen  of  tka  Coart  of  CUInta  la  Bmllad  to  mnoar 
HalsB  aaaiaat  tka  Uailad  SUKs.  l/ailcd  Sl««a  a.  Kimt.  19(  U.S.  1 
(1901. 

"Sac  21  U.S.C  I  14*1  (1970). 

^Sn  U.  Steimtkml  *  Co.  a.  ScaaMaa.  Ui  F.ld  IZTO  (D.C.  Or. 
1*11)  :  »%ca(akralar  Carp.  a.  Cka/rr.  4il  F.ld  1J0«  (D.C  C«r.  1911). 

'Sn  U.  SMalkal  «  C*.  a.  SaaaMKa.  4U  P.2d  IIM  (D.C  Or. 
1*111. 
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and  the  GAO  opinion  are  neither  arbitrary  ~ 
nor  capricious." 

If  the  protestor  proceeds  first  to  a  Federal 
court  and  obtains  a  judicial  determination  of 
the  merits  of  its  protest,  then  it  may  not  ob- 
tain a  subsequent  decision  from  another  forum. 
The  contracting:  ag^encies  and  GAO  are  bound 
by  the  court's  decision."  The  protestor's  only 
recourse  is  to  appeal  an  adverse  lower  court 
opinion  to  a  higher  court," 


Need  to  Clarify  Authority  for  Judicial 
Review  of  Contract  Award  Decisions 


Three  weeks  after  the  Scanwell  decision, 
the  Supreme  Court  issued  two  major  opinions 
bearing:  on  the  doctrine  of  standing:  to  sue, 
although,  ag:ain,  the  cases  did  not  involve  offer- 
ors for  Government  contracts.  In  Association 
of  Data  Processing  Service  Organizations, 
inc.  V.  Camp**  the  court  stated  a  plaintiff 
has  standing  to  challenge  administrative  action 
that  "has  caused  him  injury  in  fact,  economic 
or  otherwise"  if  the  interest  sought  to  be  pro- 
tected is  "arguably  within  the  zone  of  inter- 
ests to  be  protected  or  regulated  by  the  statute 
or  constitutional  guarantee  in  question"  and 
f  judicial  review  has  not  been  precluded.**  In 
a  companion  case.  Barlow  v.  Collins,"  the  court 
commented  that  "preclusion  of  judicial  review 
of  administrative  action  adjudicating  private 


"A.  a.  Stk—nmmktr  Ca.  «.  Aw«r,  U%  TM  lit  (D.e  Qr.  ItTll. 
Tk«  Mart  In  ■  teur  ittiiim  •inphui««l  that  -|l)h«  GA0'>  d*- 
cMo*  U  aot  Dtcnnrilr  dtaiMtiU^.  how«T«T,  >n<l  »•  uka  oecMloa 
t*  point  ont  that  tbam  nrUlnIr  majr  ha  ln«tan««  whaia  tha  Dla- 
trfet  Coart  wiU  tai  pncaramant  Ulanlity  that  tha  CAO  faUad  la 
ncmnilta.  ar  at  anr  «»ant  failed  la  eorraet.-  M.  SUtttKtl  *  Ct. 
T.  SMaimu.  4U  T.U  lOV.  Iltl  (O.C  CIr.  1971). 

■It  la  tba  polieT  at  OAO  "aot  to  ra«<lar  dadilona  on  pnlaaU 
«hai«  tha  natarial  bauaa  ar*  or  hara  haan  Invohrad  In  llUntlan 
hafora  a  conrt  of  campataat  JarladleUon."  Camp.  Can.  Dae.  B-I1MM. 
Oct.  I.  Itit  (danrtnn  taconaM.  at  (1  Camp.  Can.  lU  (KTU).  5«a 
It  Camp.  Can.  IT  (1971)  {rttmuid.  ian,  B-ITITSZ.  Sapt  T.  H7I, 
UnpubBalml)  I  Camp.  Can.  Dae.  B-I71tlt.  Mar  4.  I*7I.  UnpwblUhad. 
OAO  wOl  conaMar  a  prataat  wkaia  protmtor  haa  ohulnad  an  In- 
JancthM  alarlnn  aaaocr  action  antU  CAO  haa  adjudleatad  tha 
pfvtaat. 

»Caam  In  tb*  Conit  at  OnUna  mar  ha  ia»la»rad  kr  Iha  Suprama 
Coart  at  tha  Unllad  SInlaa.  2S  U.S.C  I  IMI  (1>70).  Tha  eourU  of 
appania  Imva  Jnriadlatlan  at  appaala  (ram  all  Anal  dacblana  at  tha 
diatrtct  eoarta.  aacapt  whata  a  diract  raviaar  mar  ha  had  la  tha 
laprama  Caatt.  9  U.S.C.  |  l»l  (I»7<l.  Caaaa  la  Iha  eoaria  of 
appania  mar  ba  raalawad  hr  tha  Saprama  Court.  2S  U.S.C.  I  I2M 
<l«7«). 

■t*7  U.S.  IH  (irto. 

••  »7  UJX  at  M-tt. 

■M7  U.S.  tu  (ino). 
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rights  is  not  lightly  to  be  inferred.  ...  In- 
deed, judicial  review  of  such  administrative 
action  is  the  rule,  and  nonreviewability  an  ex- 
ception which  must  be  demonstrated."  " 

These  Supreme  Court  cases  have  not  settled 
the  question  of  whether  offerors  on  Govern- 
ment contracts  may  challenge  administrative 
action  in  the  contract  award  process.  Certain 
courts  have  subsequently  granted  standing  to 
protestors."*  Others  have  continued  to  deny 
standing  to  offerors  based  on  Perkins  v.  Lukens 
SteeL"  The  latter  have  reasoned,  in  essence, 
that  the  Supreme  Court  has  not,  unlike  the 
Scanwell  decision,  ruled  that  any  person  "ag- 
grieved in  fact"  by  agency  action  may  sue  the 
Government  Rather,  these  courts  contend,  the 
Supreme  Court  opinions  impose  the  additional 
requirement  that  a  protestor  must  show  that 
some  Federal  statute  grants  it  a  legal  interest 
in  the  procurement  process  that  is  entitled  to 
be  protected  and  enforced  in  a  court  of  law.*' 
The  result  of  these  differing  decisions  is  that 
award  protests  may  certainly  be  brought  in 
certain  judicial  forums,  such  as  the  district 
courts  within  the  District  of  Columbia  Circuit 
and  the  Court  of  Claims,  but  it  is  an  open 
question  at  best  in  other  jurisdictions  whether 
the  offeror  will  be  granted  standing  to  sue 
the  Government. 

The  brief  history  of  judicial  involvement  in 
the  award  protest  system  shows  the  potential 


«  S»7  U.S.  at  IM. 

■^S€4.  a.*.,  BaOtHna  Pta  Camvang  v.  Kamtia.  411  F.ld  1204 
(O.C.  ar.  t»7«):  JVatlaaal  HaUam  Carp.  r.  Marian,  4U  F.ld  M* 
(l*lk  eir.  Itll).  54a  alaa  Caalraclart  Aum..  al  Eaattra  Pa.  ». 
Samiar*  af  Lahar,  442  P.2d  l»   <>d  Or.   1971). 

"Sat  Garg  Ahxrall  Carp.  «.  l/iulad  Sla<ra,  Ui  F.  Sapp.  47S, 
47(-7«  (WJ>.  Tax.  Itny  (matlaa  for  prallm.  Injaac  dcniad  and 
complaint  dlimlaaad  baMd.  In  part,  an  Ptrkina  r.  Lmkaaa  StrH  Ca.t: 
Rubhar  rabrlaalara,  lac.  a.  Uird.  No.  71-iaa9  (4th  CIr.  NaT.  li. 
ItTl)  (OUtHct  Coart  rulad  bidder  had  no  lUndlnir  to  aua  undar 
Parkiaa  r.  Lmkaaa  St— I  Ca.  and  draltd  motion  for  prallm.  Iniune. : 
Court  at  Appaala  amntad  Injunc  pandlna  appaal:  Injunc  dlaaolTcd 
baeauaa  caaa  randarad  moot;  Court  ot  Apiiaala  navcr  raaehad 
•Undlna  laaaa).  Sea  aim  AlUa  M.  Camphttt  Can.  Can.,  laa.  y. 
Uari  Ifaod  Canat.  Ca..  HI  TM  til,  214  n.S  (tth  CIr.  19711  (ilnca 
Ptrkiaa  r.  hakaaa  Staal  Ca.  "arrar  Ihaa  baani  Jodlciallr  ovarmlad 
ar  avan  manUon«d-hr  tha  Suprama  Court  la  raeant  standlna  d*. 
daloao,  ara  aaauma  without  dacUlna  that  Iha  iiuaatlan  In  athcr  eon. 
laxta  la  an  open  ona.") 

"Saa  Narriam  a.  KaaMlg.  947  P.  Supp.  711,  720-14  {CD.  Pa. 
1971)  (complaint  diamlaaad  (or  lack  ot  •landlnv  baeauaa  "•paclAc 
Intaraat  at  Iha  plaintiff  cannot  raaaonablr  ba  coMldarad  ta  ba 
Included  In  tha  lona  af  IntaraaU  to  ba  ptolactad  or  raonlalad-  br 
•laulaa  axamlaadi:  Oart  Alrtraft  Carp.  T.  (/atlad  Statai.  i4t  P. 
Supp.  47».  479-Tl  (W.D.  Tan.  1971).  Protaila  alao  haia  haan  dl». 
nhaad  an  tha  (round  that  tlM  acancr'a  daelalon  araa  eommlttad  ta 
a«aner  diaantlan  and  not  raalawabia  br  a  court  of  law.  5<a  dart 
AlrtTail  Carp.,  aapra,  141  P.  Supp.  at  47* i  Hi-RUf  Lambar 
Campan*  r.  Onitad  SUUa,  441  P.ld  4(1  (9th  CIr.  1971):  Pallaun. 
/na.  a.  Valpa,  No.  71-1441  (EJK  Pa..  Dae  14.  1911). 
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value  of  judicial  review  of  award  protests.  The 
more  formalized  factfinding  pi-ocedures  used  by 
the  courts  give  a  protestor  the  option  of  ol>- 
taining  a  due  process  adjudication  of  its  pro- 
test. Judicial  independence  from  daily  contact 
with  the  contract  award  process  allows  the 
courts  to  provide  fresh  insists  into  the  work- 
ings of  that  process.  The  geographical  disper- 
sion of  the  Federal  district  courts  provides 
easier  access  to  a  protest-resolving  forum. 
Finally,  the  power  of  the  courts  to  award  dam- 
ages makes  the  potential  for  granting  effective 
relief  to  a  protestor  greater  than  is  possible 
from  an  administrative  forum  and  resolves  the 
dilemma  often  faced  by  the  administrative 
forums  of  tei'minating  a  contract. 

In  view  of  the  present  uncertainty  regard- 
ing the  standing  of  protestors  to  challenge 
contract  awards  in  court,  we  believe  considera- 
tion should  be  given  to  clarifying  the  statu- 
tory basis  for  court  jurisdiction.  We  agree 
with  the  conclusion  of  the  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  that  injunc- 
tive relief  should  not  be  granted  unless  the  ag- 
grieved offeror  demonstrates  that  there  was  no 
rational  baaii  for  the  agency's  decision."  We 
also  believe  that  awarding  proposal  preparation 
costs  as  damages  for  the  wrongful  rejection 
of  a  proposal  is  appropriate  and  should  be  au- 
thorized by  statute  if  necessary." 


AVOIDANCE  OF  PROTESTS 


PirtO 

ilar  statistics  cannot  be  ascertained  regarding 
protests  that  are  lodged  in  the  agencies  and 
never  broug^ht  to  GAO  or  the  courts,  but  it  is 
clear  from  the  sampling  of  statistics  we  have 
received  that  the  number  of  these  protests  also 
is  rising  each  year.**  In  fairness  to  protes- 
tors and  to  maintain  the  integrity  of  the  pro- 
curement system,  it  is  important  to  cope  with 
this  heavier  workload  by  devising  means  to 
identify  and  remove  the  causes  of  these  com- 
plaints. 


Better  Debriefing  Procedures 

Recommendation    18.    Improve    contracting 
agency  debrie/ing  procedures. 

One  agency  study  has  indicated  that  a 
certain  portion  of  award  protests  are  made  un- 
necessarily because  they  are  based  on  incom- 
plete or  erroneous  information  concerning  the 
rationale  for  making  the  administrative  deci- 
sions on  which  those  protests  are  based."  Of- 
ten, after  full  information .  is  available,  the 
protests  are  withdrawn.  Tlie  study  acknowl- 
edges that  a  failure  to  communicate  ade- 
quately with  sellers  during  debriefing  has 
resulted  In  protests."  The  importance  of  having 
adequate  debriefing  procedures  established  in 
the  basic  procurement  statutes  is  discussed  in 
Volume  I,  Part  A,  Chapter  3. 


Although  award  protests  serve  a  necessary 
and  useful  function  in  Government  procure- 
ment, the  annual  number  of  protests  is  rising 
to  a  level  that  potentially  could  have  an  ad- 
verse effect  on  the  procurement  process.  In 
fiscal  1972,  the  1,227  protests  disposed  of  by 
GAO  represented  a  16  percent  increase  over 
the  number  dealt  with  the  previous  year.**  Sim- 

■M.  auinlkmt  «  C*.  t.  ScwMaa.  4U  r.U  IMt  (D.C.  CIt.  1*71). 

'Srranl  narta  iMn  l«4IcaU4  that  th«  Coort  of  Clalira  mar 
•wmrri  pn»po»«l  pnparatlo*  coala  ma  4mmmmmm.  Set  M.  SO^i'kmi  A 
C».  T.  S—m»mt.  tU  F.2d  IZn  <D.C  Qr.  ItTU  :  A>e«  /Wu..  Int. 
T.  OitlUd  suit*,  in  Ct.  a  ni.  *n  r.U  im  (lf7«)  :  CtHllnemlml 
Bmmmtm  BrnttTpri—t.  Inm.  T.  ViuUd  SUIn.  4U  F.3d  lOU  (Cu  O. 
U7I).  TW  APA  Am  aot  auUiarb*  moMUrr  nIM.  Ilomper  v. 
VnUtt  Slain,  ai  P.  Sup*.  lOM  ID.  Coaa.  1>1I>.  Stc  i  U.SC 
I  TM  (1»7«>.  it  h  th>r«(«T«  qaaallaaabl*.  U  ataaAni  b  baaol  apoa 
tiM  APA.  ah<*hi  disMct  coarta  nwy  award  pivftoaal  praparatloa 
«atk  Stetatary  aathariiaUoa  mar  ba  r«>iulr«il  la  UUa  Imtaaca. 

■•OAO  ilapaaiil  al  I.SU  caaai  la  laaal  l»7l.  Srt  AppaadIz  A. 
9.TI. 


Pre-Award  Protest  Procedure 

Recommendation  19.  Establish  a  pre-award 
protest  procedure  in  all  contracting  agencies. 

We  also  recommend  that  all  contracting 
agencies  establish  a  pre-award  protest  proce- 
dui-e  aimed  at  bringing  complaints  quickly  to 
the  attention  of  management  ofRcials  before 
they  are  channeled  into  the  independent 
award  protest-resolving  forums. 


•■  Set  StailT  Graop  4.  r>aa<  Report.  Peb.  ItTJ.  oaL  U.  pp.  A-U— 
A-11. 

**  DapartmanC  of  Um  Air  Forra.  Air  Forea  ffjratama  Commaad 
lAFSCI,  Ha.  AFSC  Stu^t  em  Pretntt.  Apr.  2(,  1(71   (aapubHahadl. 

"IhU. 


800 


Legal  and  Administrative  Remedies 


GAO  Review  of  Agency  Award  Protest 
Procedures  and  Practices 

Recommendation  20.  Conduct  periodic  re- 
views by  GAO  of  agency  award  protest 
procedures  and  practices. 

GAO  conducts  hundreds  of  independent  au- 
dits and  reviews  of  executive  branch  programs 
that  are  "intended  to  give  the  Congress,  as 
well  as  the  agency  heads,  an  objective  appraisal 
of  the  operations  of  the  agency  or  activity 
covered  which  .  .  .  need  congressional  or  exec- 
utive branch  attention."  ••  However,  GAO  does 

'SteUnMmC  af  Hoa.  Batmr  B.  SUato.  Cenptnllcr  Gctwrnl  of 
tk*  Uattad  SUIo.  Htmrtmtm  M  U*  CtvmliaUt  •/  GAO  (•  Antim 


not  regularly  conduct  comprehensive  reviews 
of  agency  award  protest  procedures  and  prac- 
tices. 

We  believe  that  periodic,  objective  appraisal 
of  agency  award  protest  procedures  and  prac- 
tices is  desirable  as  a  means  of  calling  atten- 
tion to  management  practices  that  must  be 
corrected  if  protests  are  going  to  be  reduced. 
Such  a  regular  review  would  assist  in  achiev- 
ing the  comprehensive  and  coordinated  set  of 
award  protest  procedures  that  the  award  pro- 
test system  needs. 


«iU  AmdU  D*f*»*  Kxv^nditurKW  thfort  IA<  Smhe^mm,  om  Kxnmtivr 
H9*rgmmii*tl0n  of  Ou  Senate  C*mmitt€«  on  Gavrrmmtnt  Optnti*ii9, 
(lit  Coas.,  lat  Saaa..  EiklMt  I.  at  19  (IM9>. 


Appendix  D.— Court  Cases  on  the  Constitutionality  of  GAO's  Bid 

Protest  Function 


UNITED   STA'l'CS  UrSTRlCT  CCUUT 

ion  I'HB  DlSmCI'  Oi-  NKV  JERSEY 

Civil   IJO.    L'5-1C64 


?,MEnCS,    INC., 


I'.ElIORAlx'DUN  OPI.'iK.'N 


rlfiincitf. 


V, 


U.S.    AJ»Jfr    CORPS   CF    ENGINEERC, 
LT.    COL.    MlCJI/iBL  K.    COLLi'ErER, 
CONT!iAC?ING   OiTICtIK 
UNITED   STATCS  OP   AMEBICA,    and 
SPIHIELLO  COMSTRUCTIOM   COMPANY, 

Dttundftnt. 


Newhck,   New  Jersey 
March  21,    1585 


CL'.^CPl::      THe   Fonornblo  liAJ^OLD   A.    ACitEiy-'JiN,    U.S. U.J. 
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THL:  CC'JRT:      Had   Che  CQriEcier.t-.icuf>   irecrctary  '■•liO   tftu^i.t;. 
tliis  controversy  with  one  little  tlob  of  correctional   tlaid  Lnowr. 
what  would  cnnuo,    X  woncU-t   \vr.eth3c   whe   woulu  havj   c.'=;   tal-.t.-'. 
Lhit   iirst   typing   oyurue. 

Tee  plaintiff    i\\   thit  uctioa,    ar.iecon,    la':.,   usa  '.l:-.- 
lowest  bidder  on  a  piiio-cleantng  project,   for  VJ'wtit   roiitt  iiili'^ai:y 
Academy.     A.T;ercn'c  btci  waa   51,033,000.      The  r.exc  lowsfft  bid  -..-aa 
(•.•Jbjtitttod  by  splniollo  Cciiotcacticn  Co!:pa:iy  wiL'u  u  bid  cr 
51,255,000.      Ar,oron*B  bid  was,    howe'v'cr,    rejected  by   tlie  Aery 
Ccrpa  yf   Ei:yiji*;ery  «s   "jionresponfiivft"   anu   the  contract  'v-ae 
/uwarrted  to  .\ipiniellQ. 

After  filing  protesta  with  the  Corps  und  tho  n.K. 
c;enQral  Aocountiny  Office    (CAO)  ,   Ar.aron  tppliod  to   \:):it:  ::urr 
for  <'in  Order   to  ."^hcw  Caittse  why  CioSisiulaiits   sh'-uld  not  be- 
preliminarily  rsBtrainacI  fro;n  perlrorMing   thu  contrftct   tu 
quaaticn   until   ulaint !£.*••{;  i..-rotuf;t   in  dociuciJ  by  tlic  c:aj,    i... 
Cor   tfe'.r.pociiry    coitcaluuu  pandiiu',  ul.c  Order   to   Shew  Ciui;<;. 

On  ''.arcb  it,   1985,    I   isi:ued  an  Order  to  Shew  Cr.zs^,    .:-t 
doniac!  the  cGatrainte,      Cn  I'arch  7,    1385,    Ajrerci  recurr.c::    .:. 
this  court  with  an  nnicndcd   roqueec   for   cer.ipornry   reErr-:.;'.j, 
brir.t:ing   ro   the  court'c  atttsntlon   ths  n^-vly  enacted  C-' i'^'-i". .:  "i 
in  !;cncrac!:i::.T  Act,    cnecicicnily,    M    U.^r.C,   Sectic-'."!  il;5iij.'    1,' 
Cl;;tl4)  .     I.  tyr.pur«ry   rectrsinir.g  orO-sr  '•::££  cntcrc;4  .',::ci 
defendintc  •..•ore  ordorert  to   QPi-.tfir  cn  .'iarch  13,    IDUa   •,:uc  u 


lio&rir.'j. 
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9 

IC 

11 

12 
13 
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15 


18 

19 
7.D 
21 


Followiiig  Issuance  o£   t.iic:  'rriO,   Mctioi'.t  to  intervcnH 
were  received  litoiii  Ll'.c  GpcHkct   niiij  jjipartidan  Lcti'.loiLUiii)  Cuoup 
o£   th'i  llftuEQ   ot'  rvtiprsfc:t;nt.-itlv<?i;  ur.d   icoiw   tl;e   U.S.    S'iii-to.      LeCivu 
wn8   niso   BOi'.yiit  by   ttit  Co^PiiUL-oiler  Gt:r;t:i;al   of   Uljfc  United  SLiUtB 
to  file  b  brief  oi  ^jpIcus   i:uri&fc.     ThaSfe  .'"Cticnt;  w«rc-  ill 
granted  because  of  the  iinportancc  of   the  iUBucL  prc-centsd,    the 
interest  ui'  tliose  partic-.'j   tliert-^in,    niiu  the  tiriellneoc  vt  t!'-eli- 
arplication.     The  iluprene  Court  fcac  uIeo  ctated  "that  CcncjTt;i.u 
it   Llie  ijrcj,)2r  ivarty   to  defend  tlie  validity  of  a  statute  wfctn 
[tl;c   E):ecutivcf  •"itinch   iifrjuee)    that   the-   ctatatfi   iu   i.-.oCvlici:L-lc 
or   unccnHtitutioritl."      r--igrziticr:   &rr;j  ;-atui.-£i"ilgatioa  Sgrvi----^   v. 
C-ii-j'-*.    103    B.Cf.    Z7\t4,    Z77a    (1903).      vhe   cxtencive  brietir.g 


cicna  Ly  ti;CLe  partii;:;  Lit  butjii  a  gcoat  lislp  to  the  couiu. 

On  f!arcb  13.    19Hr>,    or  si    nrgur.tnt  '..-as  held  en   cl-Pc 
iCiaUGS,   tnd  r  ortieced  a  IC-day  ci'tt-.-u.-ion  of  th*  oriyi;:al 
restriiininci  orCer  fcr  fjc.id  csi'.ee   thcwr.  [".icHuant  to  r.',;l<i  C- 
tl.a  rcjd«ral  Rult-s  of  Civil   Prcc'.uurc-.      r  l:=ve  new  had  an 
[  op;.' Oft  unity  to   review  all   the  uriofi-  and  ft'ffiuavitt  tub-  ic 

i 

t^.s  partiot-  nnci  liive   reser.rchi  u   ri^c  (■Jiaiiifi  "ont  co;!icit-ui: 

i.';3ue5   rniBOii   ty   tiJic  controverry ,    and   X   2-:;   LOCicy    lc  ,r.';e   : 

i 

I  ziT.v.ir.'jio  ct   Zzjx.   ftnj   c-jicluaic-i/   ef  li-   ^ULt.u:i:ri.  to  i-jle   -j 

!  .:!   ■..;;«  rccieii!-  iijlci.   :•£  Civil   ProZwiurc.      :  ;.ct.c,    i.c.t^c:, 

i 

i  """ ■■'  '  "■'■"     '■       "    ""    '"'  ■'■•^ 

j  Drci;ic.-.:   in   •=   rcro   ;i:wrci.y:;   c^r.C   ::'-;:olarly   rann'.-ir. 


45-885      Cb7 
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pj>T!r^;^<;  or  o.irT 

The  U.S.   Ar!i:y  dorpc  ot  Englnttrs,    Kew  Voric  Liutticz,     . 
Invited  bide  for  q  ptoject  known  as  I\Gw  vjaUic  r-iii«  lui}icve:..t,v.j. 
Tl'.e   Violect  entailB  cleaning  niul  Itnir.-j  undwrciroatid  pipec  •..;  icii 
feed  thu  reservoir  <at   uiits  Onited  states  hfiiituty  Acader.y  «t  ■.•.■_■;.». 
Poini.,   t-'ew  votk. 

The  bids  were  opened  on  aanuotv  9,  1D35,   arc,   itu  utatsd 
'jefore,   Ameron  uvibrrtittcd   ths  lowest  biu.     Aftc-r  Lhfc  bicU-  '..-ere 
oj^sncd,    upon   loruefit   o£   ube   Coti':;,    Tji-.ticr   fuLnishiicJ  (•   l^ttc:    er. 
jjjnuary  ICth  conjjiinlng   its  bid.     /c-.aron  aluo  tuininheci  bjuiK 
refereacec-  to  thu  Cocpu   snd  a   ».;ubcot!ttiictui.' t.  plan  by  latttr   of 
Janu&ry  SI,    1595.      Aaeron's  cubcojitraut  plan  way  apprcv-d  by   tli4 
Cotpr.  on  January   7.8th.     A  letter  wiic  dcnittil  Cor   cii;r:i4'..;rs  ot 
uefondant,   Michael  K.  Colli.'.eyoc,   Cepaty  uiutclct  F.ngir.tL-:   oi   lLs 
Cotps/   accepting  /"urieron'/i  bid   i"or   tbu  ccnttict, 

Vihen  thete  bids  wtte  rt\'iei;ecl  \/y  Lorraine  Luu, 
attorr.ey-advlcor  with  th*;^  Office  oi'  Counuoli    it  was  datci    i  --Ci 
vliat  plaintiif't  bid  waL  defective  l;f;<;aui»c   tiie  ceiial  cu  • 
contained   in   the  bid  bond  bad  been   f.lLori;cS.      Vlit  .'iiji-crila    "J" 
and  "CaC"    i!\  V.w  raillicns  and  t'.ici   thi'^sur.ui;  ;:cicec  i:L!;i'.rr..nt.i.  ., 
t!ie   'iiKl^e:..   a^.touiit   oi    the   bo:;t;  were   i:ypoci   ;:.  ;:vcr   -.bi-O   -y.^-    : 


CO  I' re 

-T.ion   rlu 

Ki. 

Uaced 

upon 

thiu   rcvtrl 

atio);  a!i(i 

her 

Ur.t-wlodjo 

n."' 

'-- 

laWf 

diic  bid  • 

■iHC 

d 

2t'r.'sd  no  (I  re 

aponuivi! 

fr.d 

■Q-jc 

:ceu  L-^zi. 

c^ 

z'r.k 
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alteration  w«i  not  actompanltd  by  any  indication  that  tht  Siucety 
had  coneentviU  to  be  bound  to  tbis  change. 

Indedd,    in  Me.  Lee's  afiTiclavic,    nhe  ctateci  tl.at  a 
question  w«itt   caleed  uk  to  w\i<iLliec   tlie   tiyurc   In  the  rcillionti.) 
bor  was  added  before  or  after   the  curecy*6  eiynature.     necauee 
ot  A:neron'fc  ifailure  to   submit  b   cesponBive  bid  as  required,    itu 
bid  wac   rejected  and  the  contract  was  iiwnrdod  to  SpinicHo 
Construction  Coispany,    the  ne::t  lowest  bidder. 

ny  letter  dated  February  20,    1985,   the  O.S.   Corps  of 
SngineerG  articulated  itu   rcasont,   for   rejectijxj  plaintiff's  bid 
an   follows: 

"The  bid  bond  uutnitteu  by  your  f^.r:a  hss  tbc-  penal   Qua 

of  the  bcr.ci  typed  over  tn  white  typiny  correction  fluid.      Since 

the  bona  v;aa  iiot  iiccor.panied  by  any  uvidencs  thut  tie  cuccty 

corcentea  to  thic  alterflk:icn,   your  bid  ia  hereby  cejcct'-'u  na 

non-rocpon::ive. " 

i 
The  bond  did   indeed  contain  a   figure  which  war.  later         I 

whltcd  out  ind  chanycd,    but   thit  wae  done  by  Jc-.n  Kcatir.g,    an  j- 

STT.ploytje   of   fjseron,    besiorc   the  bid  bead  Mim   Kiyned.     Vi"r.'.j"    !'n.  { 

1 
Koating   originally   typed   the   bond,    t;l-,o:   t;y;.'v:d   SI, 2   ir.lllicn   jb    the  \ 

\ 
i  rawir.vjr!   /urcunt   at   tne   bond.      That    f  iynr--  wac  yiven  to   i-.c-r   '.ri   lidc  [ 

I  i 

I  wcr'.Bi-.est  ;rj   the  eticirctcJ  -jv-r.-rsct  price-  to  be  Lui-ii-.'.-n   ...  j 

In-orcn,      l.ofcre   rcicvincj   th«  ol^i  bcr.J   ilQ:s  h'.-r   tyut'.  cltOL ,    oJ:c 

i 
rc:.:'^:.:Luic.-d   that   She  i\iiu  Letn   sEkc-d   to    tyjit   53,000,vCO    .:.=   •«:;.?  I 

w«)>;ir.u:r.  SM.cunt  of   the  bond.     71ic«rcf ore,    ucino  a  s;rsll    <,r.seL  ct       1 

45-885      C69  I 
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correct-o-typo  whlttng  :-atectaI,   che  :;critci:  ovec  the  '1*  unC  "2'  I 

I 
an<i  tyi^d  "3"  where   tbe  "1"  was,   and  uyfjcid  o  "0*  wbert-  che  "2*       ; 

i 

was.     The  bond  was  then  aiyned  by  r.elen  f<mith,   attocney-tn-Ccct. 
for  Fodccal  Incucance  Co.,    ana  by  Hcott  ?,    Blondt,    EasLcrn  iileis  i 
Kanagftr  ojr  AMccon.      Neither  or   them  noticod  uhe  alttLaticn   ir. 
the  bond. 

On  Friday,    March  1,   Aroeron'j;  attocntyt  rilfcd  a  protect 
wich  the  United  States  General  Accounting  Office.     The  pcotc-i.u 
w«6   sent  by   electronic  neanc  and  was  received  by  GAO  on  Jiaccb  1. 
A  copy  of   the  protest  wae   also   eent  by   telecopier   to   the  Corpo 
in  Sow  York  City  on  flaccb   I,    19o5,     Desplct  this  notice  nnC 
notice  given  verbally   to  Ms.   Ltc  on  March  1  of  /u.ntrun'a  protctt. 
and   request  that  the  ilotice  to   Procotd  not   isRue,    tbs  Qocva 
issued  its  Notice  to  Proceed  to  Sptaielio  en  (larch  4. 

On  March  7,    1985,    plalntlLL  applied  for  r.nd  obtatnesd  an 
Acended  Orcer  to  Show  Cause  stating  that  puruccnc  tc  31   U.Z.C, 
Section   3553(d)(l>,    Che  U.P.   Artsy   Cocdl  oC   lingineeru  weu 
rcxjuired  to  suiiper.d  activities   related  to  that  contract  duri.-iij 
the  pendency  of  the  protest  before   Lne  Cc-necal  Account iny 
office,     runeron  contendt  that   the  court' o   rejection  ot   itc  uic 
una  arbitrary,    unrcaaontibla  tind  contrary   to  lav  and  spp-licc-ble 
regulations.      It   further   nijsertu  that  i.!.i;  public  will    s-Lirrr 
irreparable   injury   it   the  ccntcact  tc  spini«llo  is  r.cit  t-.-i^oiriea 
or   ret  atiido. 

The  UnitcG  Statec  contends  that  the  tiocicion  of  the 

45-885      C70 
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U.S.   Amy  Cyrps  of  Engineers  tf:jectirig  I'laintift'/;  bid  as 
nonrespenb-ive  waa  cleaily   tatloual  and  lawful,   and  nuct 
thet-efoce  not  be  diaturbea  by   this  ccutt.      It  Aleo  coiitenclB  Lf.at 
the  stay  proviuionts  of  31    lUJJ.C.   Section  3553    relied  upon  by 
this  court  in  ibcuing   its  re6tr<"«iai/icf  ordtr  are 
unconstttuticnaj . 

I  now  tarn  to  thece  contcntionti. 

nefoto  any  diccuutsicn  ct   the  nut.'.erous  isiuoc  briefed  by 
the  partiee,    I  note  that  t^is  caue  ic  presently  before  i.;e  en  a 
ircttcn  for  a  prtltwlnary   injunction. 

rn  order  to  pccsvali   in  itB  request  for  prellmtnacy 
injunctive  relict',  TUueroj!  inusit  :.'cet   its  burden  ot  showing  the.- 
follcwlnt;:      (1)    that  there   ia  ji   ranaOTiuhlc  lil;clihooa  of  sjcvccc 
(■:n  thtj  nerlti;  of  thiii  litigation}    (2)    that  it  v/ill   fciut'ftt 
Irreparable  Injury  units;*  the  rcqcct/tcd  relief  is  grantco    (3) 
thit   the  granting  of   relief  will   not  Kubutfititially  l,iii-i  vtt-.cc 
inLcroatef.  imrtlec^   and   (4)    that,    ii.   tiit  relief   iu  cjrnntec,    the 
cublic  interest  will   not  be  hticrcti.     Ceno  Hstr.1   Pm -.''.%-'. a  v. 
Karnh»n.    620   I'. 2d   i.'64,    972    (3d   Cir.    IL^CO)  ;    mMMpr^nV*^    -.rr..:.  , 


I.'iG*    V*   A-T^'Ji^  r.h':"XQal   CgrXi...    C14    F.2d   351,    3^.6-57    (ju  Ci:. 


IDGO)  . 

?lai;-:til:f 'c   iirst   sr<jure-t  i;;  that  thfe  !\z<-/   Cc:;:- 
r..-.t;lneer5  ucrcd  nu  a  .-..etter  ci   li*'   i:;  rfejec-ing  their  Ixu  r 
en  a  typcytuphictil   corrccticn,      They  contend  that  ths=  .lc;a: 
principle^  it;  fir.-rly  eetaolloiiud   i.hat  a   typigrapiiiciil   corrc: 

45-885      C71 
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oC  a  confcCQCt  inade  before   itc  oKccutton  ar.ti  deltv«ty  does  not 
invalidate  the  contract,     Plaintzftr  aliio  conl.ana  that  tbe 
typographical   correction  did  not  violt^Ue  any   lule,    rcguiaticn, 
law  or  bid  rcji2uirGr:«.'!t, 

This  court' fe-  role  in  thia  i.^attirt   is,   however,    r.ot  c.-.c:c 
of  a  court  cteking  to  review  o  contrn<;t,  jior  is  it  a 
doterminatlon  of  whetber  I  would  have  awarded  the  bid  to  ^''i.T.eron 
or  not.     Thifi  court*  a  cole  In  ceviewlny  eigcncy  pcocuresent 
declcione  l8  extreraeli'   United.     Tbe  Third  Circuit  staLcd  in 
PringetQ.n   rar.i^uat ion   I.uburatorieB   v.    f^cCarthv.    674    ^\2c   1015    Ut 
1021    Od  Cir.    ISaC)  s 

"We  hold  chat  bb  u  xfctter   of  law,   once  the  district 
coai't.   ...   datermlnt'S  tliat  fln  agc'/»cy'fi  procureir.ent  deci!3icn  it; 
rational,    tt'c   inquiry    is  at  an   end:     the  district  ccujt  : '^at 
dcr.y   the  notion  for  «  preliininary   injunction   ...    ," 

;u.:sron  i:;UBt  ;nfiKe  a  throcbold  chowinc*  that  cin  eitjeiicy' a 
decision   in  clearly   illegal,    or  tt  leaot   irrational,   fcerore  a 
court  can  interfere  with   the  decieion-r^Lktng  procefax.     As   t:.-, 
ihiid  Cir>-uit  has  atated: 

"A  shewing  of   clear   ill::(}alit.y   i:-  r.n  uii-rc?riiits 
ctsndsrd  to    irpose  on  i<.n  cgaric-.'ed  bidci^t  whs   £ugV;d  -judicir.l 
relifef ." 
I  <:»,,-;  .>n>.    c^c.r^J\r^.    Tnc.    v.    lirrvn.    SCO   r.2d    425,    434    (3u   C-.Z. 


■19) 


Thus,    r  turn  to  an  c};.''!*':l.-i:iticn  o£  tlis  basii  I'c: 
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(Set entrant '  s  doclston  to  reject  Aiicton's  bid.     The  Corpa  deeineu 
plftlntifC'b  bid  noncesponuivc  bccaucc  the  alteration  of  the  bid 
bond  wac  not  accoir.panie<i  by  nr.y  inaication  that  the  narety  had 
consented  to  be  bound  by   the  chanye.      The   cegulations   ot   tbt 
Corpa,    and  dacicions  ot   the  Comptrollec  General,    c^njiicer   the 
bid  boncj   to  be  i:  /.latecial   part  of  a  bio.     Cae*  authority  fror« 
thf  otfxco  ot   Che  Coraptcoller  General   ctaten  that  t  bid  in 
noncecponsive  wbtrt   it   xa  ciccocipinled  by   an  altered  bic  bond 
without  evidence  of   the  surety's  consent  to  be  bound  by  tbe 
change.      i.'ee,    e.g.,    t^antgcTzerrv   Lnevator  Co.,   K-210782,    c5-l    CPD 
para.    400    (1983);    Rwiirftra   --tanji-orinl    op-r-jirt-.    Inc..    B2-3    CPD 
para.    256    (1992) . 

The  Comptroller  General    in  Mont^go'Tie'ry   Slgvator 
espiained  the  rcaaonc  tor   fsech  a   regulation: 

'\n  invitation's   requirement   for  a  cubiissslon  of  a  bid 

bond  involves  a  matter  o£   rcb[)oncivent:tb  wicb  which  there  r.uft 

be  compliance  at  bid  opening  sr.d  not   later.      The   rncson,    in 

part,    ia   that   if   the   situation   weco  otherwise,    a  bidder  who 

failed   to   Mibrait   a  valid   bona   could  decide   atter  bid  opsni,-':  ' 

j 
whbtliuc   or   not  to   cause   its  bid   to   tic    cejectad  by    suountttr.u   or 

refusing   to   cub:nit   Llit  bond.      .■■'^s-  38  Ccrnn.    Gen.    532    (ivSS;.  i 

'The   suuir.iSLicn   of   a   riverially   nicercu  oond    -.-in   :•_■,'-'       j 

i 
the    sare   effect   r.s   the   fd:ilu:s    jo    cubr.Tit   a   bond  cltogcjtier,  I 

l:b'w£uae   unatc    surety   liw   no   one    incurt   a   liability   to   ,jiy   i   ijcbt  j 

or   to  p«ttor;c  rt  (iuty   for   another   unless  exurCESiy  acreti.-rj  ic  be  ( 
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10     i 

j 
bound.     hJ\  alteration  in  the  bond  thus  raises  a  question  uhothei-  I 

i 
the  surety  agreed  to  the  altered  tfectcs.     Saa  44  Cornp.   Gen.   495       j 

(1965).     A  material  alteration  to  a  bond,    cuch  as  in  tlis  ptnal       j 

cir-cunt,    i.afis  without   the   tjurety'e   coneent,    dicchargec  tbc  turoty  j 

from  liability,    3A  C.J.S.    AT  t.^rnt.  ion   of    Tnctr  Li"igntG  Ceccic?:    OC        j 

'(1973),   and  a  natsrial   olterotion  thus  necebBacily   rataet:   ?. 

question  wiitther   the  surety  hac  any  obligation  under  the  bond." 

The  Comptroller  General,    in   responding  to  acyurents 
eubBtantially  similar  to  tbote  inade  by  plaintitt  here,    ctated: 

"The  pfottfiher' s  argupont  wcuAd  permit  tte 
circun:vention  of   tbe  principle   that  a  bidder  should  not  he  Able 
to  (ietorrriint?  after  bid  ot.>eniny  wbethor  to  h47e  itc  bid   rejected 
by   cither   cubraitting   or   refucing   to   Kubrait   a  valid  bond.      .\e 
this  cccs  pointedly   chowc,    a  bidder's  own  e~ployee  ray  have  a 
power-ot-atcorney  to  eirecutc  bonds  on  behalt'  of  the  surety  cr 
r.sy  be   in  a  position  to   influen;:e   the  surety's  decision  \;betL;cr 
or   not   to  disavow  an  altered  bond. 

"The  purpose  of  a  bond   is  to  eecure  the  liability  ot   a 
surety   Lo  the  govccnnccit   in  accordance  with  the  terrc  ?.t   tte 
bond,    BO   that   the  question   j^rocentL-d   in  caeec  where  bonds   uo   I'.ot 
ccir.ply  with   i.".vitation   rc-tjuire;ronts   11  whether  the  gover;..  '.at 
obtains  the   anse  iJtotection   in  all   ratocial    rcapecte  unc:sr   c.-,'j 
iscuu   .ictually   cubioittcd   bn    it   uculd   under   c  bond  ca-alyir.^  vith 
the    royuircraent.       f^pe   r^n^rffi     «?;iin   f\t>n    Pr-u  i.-i»  Worka.    Ir.z..    iiu 
Cunp.   Gen.    422    (1^75),   75-2   CPD   269.      As  vtat«u  cfcove,    a   LuzQly 
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ic  clicchargcc^  from  liability  on  a  bond   it   b  Nutefiil   teen,  of   uIjc 
bond  was  altered  yithout   its  consent,    anu  iin  altered  bond, 
without   contsmuorjineauHly-tucnisbed  (jvidynce   LbtL   LLe   fcutoLy 
agreed  to   tbe  alten-d   ter.-ii;,    siini'ly  ao;'C   not  tfford  tUfe 
goverruiient   the  cictiiccd  prottctici'. .      The  bucLivfi  on   the   btddec   to 
cubmit  evidence   of   agrtfemunt,    or   to  pccp^ce  a  r.ew  bonu,    is 
slight,    tistd   is   jiot  enouyb   to  justify   endorsing   a  situation  with 
the   ».)Otentidl   tor  bidderc   to   cubr.iit  altered  bonas  ond  tlitn 
detcririne  after   bid  opening  whether   to  hcve   their   bide 
cejected. " 

It  was  based  on  }ier   knovledne  of  the   ccnsiderntionji 
dcBcrited  by   the  Ccr.iptroller  General    and  the  general  procurcMcnt 
lav   cr.bcdicd    in   tha   l-ipntacggry    Sl^vator   decision   and   otber-i    that 
hfi.    Lcc   uetcrminod   tb^t  /"■jreron't   bid  van  nonresi;>c>ricivu. 

I   sinply  cannot  Cinu  that  u'^ich  a  uetetTainctioa  is 
irrs^ional.      The  decision   to   reject  /V.eron'a  bi-i  -was  clearly 
justified  by    rational,    eutabl taheu  prlnciplea.      Thus,    -y    inquiry 
concc-cntng    Lbe   i"^r !  !!:e   of   iilaintif  f '  t    (.ifotcut  inuDt  bt  ct  an   end- 
See    Prinohsn   Cor^-b'jst ion    at    1D22.      As    ulaintitL"   hat   r:OL    £;bc-n    t 
likelihood  o£   uucccss   on   the  i-crits   in   this   ceyard,    '>.here   it-   i;o 
need   to   turn   to   the  question   o£    irrepaiabie   injury  et   this 
l^zir.t. 

I    have,    hcvfevcr,    btrtn   called  en    to   review  fiot   only   tiiC- 
i:t;£rit£  ot   plaintiit'c   prct«t-.L,    L-ut   the  proceduf.-   undc-L   wntcb 
that   protect    in  to   be   cviluatcrd.      !-s:ctoh  has  asUtd  thm  cou:l   to 
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stay  further  action  on  a  govecnr.ent  contract  pending  a 
srecomsenOation  on  ydaintif  t' e  bid  protttit  by  Lbe  CAO  baaed  r-n 
the  Competltinn  in  ronttcactinu  hct    {'CICA')  ,    Tub.  L,  ^!o.  QS-Tica, 
9C  Gtat.  494  (196*).   CICA  was  GuacteQ  ac  Title  VII  ot  tiic 
Deficit  r.eductton  Act  oZ   19C4,  Sectioiis  2701-2753.  130  Cciic;. 
P.e.c,  S  8*22,  U  712a  lJun«  27,  1984). 

CICA.  ceculced  frop  uoro  than  a  decade  oi  etuay  oil  -wiitte 
and  inefficiency  in  governcient  procureiiitrnt.  See,  e.y., 
Ccnnlssioji  on  Govornment  Procureraent,  p^port:  of  t;he  Cg'^-itHHion 
on  GQvgrr.nignt  Procurpmgnti  (1572)  (aubmltted  co  ConycccG  oursuanc 
to  Pub.  L.  IJo.  51-129  (13G9));  H.  R.  Rep.  No.  1157,  98th  Cong. 
2d  Seee.  10-17  (1584)  . 

The  Congress  det^stntr.ed  that  eftective  and  ciiicient 
yoverrioent  iirocurcment  required  legiulation  "to  incccact;  ti-.e  uee 
of  competition  in  yovecniaent  cantracting  and  to  iiupose  nore 
Ltringont  rcBtrictions  on  the  awarJino  ot 

noncoinpetitive-8ole-BOUcce-cont.cact8. "  H.  R.  Conf.  Bap.  No. 
C61,  98th  Cong.,  2d  Sesc.  1421  (19S4)  ,  reprinted  in  11^84  V.r-. 
Code  Con<,.  t  Ad  Newc,  Pt.  6n  at  751,  1415. 

Subtitle  n  of  CICA,  98  Stat.  1199-1203,  establistirr..  a 
statutory  procureu'.ent  aystt-m  "w'nicn  codities  and  atcCT.ntitr  e-  che 
oiC   protcbt  function  currently  in  opciricion  at  ".he  Ger.terai 
Accountiiiy  Office."   )U  U.    Cant.  Hop.  No.  S61,  eupra.  at  i;i5, 
including  :>.n  expeditious  procedure  for  i^he  Ccsptrollcr  Ger.tr':  1 
to  ducidc  protestc  filed  by  inttcetted  partiey  to  ijollcitariorc 

45-885      C76 


DE.NNIS   K.    WEDGT.^.n,    CSR,    DOX    337,    NKJAnK,    N,J.    2C1-643-S72C 


813 


13 
i'oc  L-ryposalo  for  yovecrir.-.ent  procurcijfJuL  coiitiucts  ancj  to  awanU 
or  prospective  <>wa:c5a  ot   uucb  contcactb.     31   u.s.C.A,   Si.'Ctlon 
3551-33S2. 

The  Comptroller  General    ic  to  rc-Lolvc  protc-ctc  by 
lEBUing  a  decicion  "wLsthec  Uhe  colicitacion,   proposed  twtrd,    oc 
award  cor.pllcs  with  ststute  and  ttgulatlon."     31  U.S.C.A. 
Section  3554(b)(1).      If  the  Coinptrollcr  General   upholds  a 
pretest,   he  Icsuhb  reccr.sendattcnJi  to  thfc  contttiotir.ci  agency   c»u 
to  whether  ch«  ayency   chould   rccon^pcfte  t'nc  contract,    cc-i.ininat« 
the   contract,    awnrG  c  lawful   concrtct,    or   take  ether   action:-   uo 
pror^ote  corplianct  with  the  law.     lii.      The  Ccrptrollor  General's 
vif.;a  are   rscc-.r.or-.datory  only.     Contracting  ngenclcs  aca 
required  to  report   Lo  the  Ccr.'.ptrollcr  Ganeral,    for  tra.T£.::ttual 
to  Ccr.griicc,    inatnnccb  in  which  t!:sy   fsllcl  Cully  Lo  i;rolc-.er.t 
the  Corcptrollor  General '  e   reccr-.-ienCotioiiL.     lii.,   Section 
3S54(o),      In  addition,    the  Ccrr-rrollsr  Cer;eral  ray  awarti  c 
cuc'cecstui  protester  its  costu  cf  puceuing  the  protect,  j 

i -eluding  attorntsys'    icub,   and  ot   prc-pating   tho  bid  rtiul  i 

proposal.     Li.,    Gecticn  3554(c),  j 

Tlie   statute   esLOblifcihct   a   ti;.:otabls  ror   Dio   Cc:.cu;:ller  i 

Gcr.ernl's   rccolucion  oi  nrotCi;rs,    generally  i.ithln  30  •..or-ii;.; 

dsy.-i,    v;:-;li-«3   clrc;: -.htfir.ciHi  warrr-'iit    _wc  oi   en   "ox^^rcci:  cpti:-.  j 

i 

liritec;  to  45  calendar  cwiyc,    cr   require:  n  pcciod  lo,-:.;cr   tr.i'    '-O     i 

wcr<ir'.'j   (i^iyL.     Id.,    Socticiis   3553{'u),    3:?;(.-\)(:)    and    (2).      ::.(.•       j 

j  Cc::^rtrolier  General  :.-.uy  dio-ius  c  f  rlvoious  i-rutost  ac  i.-cc.-.  .-.l 
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he  dotofininoc  tliat  it  "clocc  not  ctbtc  h  voliil  tavis  tor 

protest. ■     Id./   Section  35S4(ft) (3)  .  t 

CrCfl  includes  automatic  "stay  liCQ'^ieiaf.a,"     rendir.g   ^jle  | 
ceoolutlon  y£  t  hid  prottot,   the  contcactinj  ftyency   is  j 

prohibited  from  iiwarding  the  contract,   oc»    it  tlit  conttac":  ;:aD       j 
been  awarded,    Cron  permitting  r-ecf orr:aiiCs  by  the  conttictot, 
Ifl.,    fiectiono  3553(c)(1),   3553ld){l),    unlftfifi  tht  hoaH  of  the 
agency  rnakos  "a  written  tindincj  that  urgent  and  compelling 
circiimotanceu  which  «iynif icantly  afi'cct  the  tnterycte  of   the 
United  Scatfes  will  not  jjeriatt  waltlny   £ot   the  dccicion  of   tiie 
Ccnptroller  General,"  or,    in  thfc  cbcc  oi  an  awarded  contracc, 
"Lhut  perforr-snce  ct  the  contract  ie  in  the  tact  interect  cf  the 
Uniccd  Ptcitea,"  Isl.,    SectiontJ  35r.3<c)C2),    35S3(d)(2). 

When  President  Heftgnn  signed  crCA  into  lew,   he 
"object (edJ   to  certain  provisionw  that  would  unccnGtitutlct-.ally 
attc:nut  to  delegate  to  the  Coi.'.ptrollor  General  ...    duties  ar.i 
rcBponBiuillties  that   ...   ray   be  x^csfotrr.od  only  by   officials   of 
the  Executivt  Srancb.'      20  WaeKly  Corri:.   Pros.   OvC,  1237    (July 
18,    15841.     The  Preaidcnt   "Inbtructledl    the  Attorney  General   to 
inforffi  all   Exoc'JtivQ  Branch  tc^encieu  tu  'joon  ni;  i>«bi;iuis  vlth 
cc£:L-«ct   to  how  they  nay  cor.\ply  with  the  iiccviiilcns  c£   tu:.a   '-ill 
i.M  /J  ir.ann&r   coniiistcnt  with  the  CciriLLituticri."  ii. 

The  advice  of   the  Attorney  Cenerai    it  t.-o!ittiir.'jd   i:,   in 
October  17,    1984   memorandum  i:ro:n   the  Office  of  Ltyal   Cou.-i-cl   c^- 
the  Departnent  of  Justice  that  concludefc  that  the  bid  i-rotci-r 
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stuy  prerisionti  ftcG  unconstitutional  flnd  uhauld  not  be  antotcai 
by  executive  p.yencioti.     The  laeworarduM  dees,  not  conteot  the 
conotitutionatlity  o£   the  automatic  t-tRy  prcviaionu  thO'.r.sclvcG, 
but   only  the  fact  tbat  the  Coniitrollec  Genccal'ti  resolution  of  a 
j/roteat  would  opecatt  to  lift   Lbe   utay,   potentially  earlier  than 
or  later  than  90  days.     liJ.  at  15,     The  Depattmaiit  nnalogizeu 
thiu  variance  in  the  leriytb  of  £itayu  to  a  "legislative  veto" 
pcovleion.     isJ.     naeeo  upon  itc  conclusion  tbat  tbe  'jutbority  to 
vary   the  Icnyth  of  the  tttiy  was  incoverable  from  the  etay 
pcoviclon  ItaelJi,   the  Dppactnent   opined  that  the  entira  stay 
provision  /.ihculU  be  invalidated.     li.   at  16-18. 

The  Attorney  General  notii'iC(i  tbe  Presidcnc  o£   the 
Senate  r.nU  the  Cpcakoc  of  the  neuLe  of  r>ei;re3ontatives  on 
;;over:ber  21,    IDDi,   i^urcucnt   to  the  rf?qi!ire.-:snts  of  Section 
203(a)    of  Pub.    L.   No.    9G-4H,    9G  Stat.  1545,    that   the  Detiactr.'ent 
of  Justice  bad  instructed  tcdotal   acc-nciec  not  to  c->:et:jcy   rhc- 
bid  probost  provitionc.      naaod  upon  tb.e  npinion  of  the 
Dcparc-ent   of  Justice,    thb  Director   ot   Ube  Ofttcc  c£   r.ar.r.c,crenc 
and  Dudyet  inatructed  all  e»:ocutive  ajt^nciei;  on  "uece'-b^jc   17. 
15P4    to   "(Hoceed  with   the   !.irccureir,t;nt  j.rcc20£i  an  tbcugb  r.o 
ict-iy;    provlGicn  were  cor'.(.2i:'.ea  ia  che  rcc."     0V3  Dulictir,  :  o . 
•jS-C,    at   2. 

The  bid  prctccL  i:rcviGicPi:  of  CZCn  becr4r.:e  ct-titiv^;  cr>. 
January   15,    1SS5,    and  plaii^titt  attei-i:tfc;   to  enforce  tuc  atLv 
Iirovision  of  that  act,    31   U.2.C.   ccctic:;  3553(d)    (ISC;;  ,    uy 
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brlnying  thif  ijrolirainary   iri;/unction.     'Hhc  defondante  have 
resisted  applivation  ot  CICA'6  litay  [jfcylsiont;  iti  uiiit  regacd, 
contending  that  thiu  nrovicion  is  unconstitutional.     Howavet, 
defianuants  requeot  the  court  to  avoid  docidint;  the 
conetitutionality  of  xilsc  Act,    contending  there  is  un  iiicsr.'iutivt 
ground  for  c^eciwion. 

It  it  ajriomatit  that  a  ccutt  will  not  decide  a 
constitutional  yucBtion  vihete  ftltornntive  yrounue  Cot  the 
docision   OiTist.      £ift,    p .  g . .    Qay  v.    Sun   TnR.   OiJfice  LJ-Jted.    263 
U.S.    ?.07    (1560);    ATna    H^tor    To.    v.    Ti^-Von-D»;:rQ*f    7»-'!  *    Co..    329 
U.S.    12?    (1947)}    \.n-.ta    Pnt.>rpriKg9.    Tna.    v.    City    of    Efjg.    2ti« 
F.Supp.    C55    (W.D,    Pa.    1967),    »rf'd  39G  ?.2d  7t52    (3d  CiC    ll;6G). 

r  turn  then  to  defendant's  prcpo^iea  altucnitive  grcund 
for  decicion. 

31   O.S.C.    Section  3553(d)(1)    prcridec  for  ft  auspenticr, 
of  Rny  activity   related  to   the  perfon^tfice  of  n  contrncc  whec-:;  a 
proteet  hnn  been  filed  in  a  tirrely   l-aebion.     This  in  ei'Lcct 
stays  further  activity   related  to  that  particulac  pi-ccurc>.!fc;nr. 
Deliendants  contend,   however,    tbot  pursuonr.  to  Conerol  Accc--.i.ir.!j 
Office  Reg.    2l.9(a>  ,    the   stay   p'jrcuanc   co  31    U.S.C.    .Suction 
3553(d)(1)    is  lifted  unleas  thu  court  fcsbiiir.ing  jariiclictici.  oi 
tho  protfett   ip£:'-i£ically   ircn-jaescc  n  ueciuion  by  the  Gtr.erai 
AccoLjnting  Office.      That    regul/Jticn  providub  ub  follcwt:: 

"The  General  Accouncir.g  Office  will   (licmisB  &;-.y  prc^CLt 

u).occ  tho  matter   Involved   ia  the   cabjecc  of  lititjaticn  Lttore  a     j 

I 
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17 
court  of  competent  juriiiCliction,  unless  the  court  re<]uesto  a 
decision  by  cbe  General  Accounting  Office.  The  General 
Accounting  Ot'tice  will  dlomies  any  protest  after  tlie  natter 
involvfd  has  btcn  decided  on  thn   rgrits  by  a  court  of  ccnuetcnt 
juriudiction. 

Defendant  contends  that  it  ifc  clear  fron  the  above 
proviiiion  tbat  once  cbic  court  declined  co  request  tbat  G^O 
render  a  decieion,  the  protest  aailit  be  dieDiiased  iiiasi-;uch  at;  the 
above  language  ii;  nnndntory.   That  being  the  cac<;,  the  stay 
under  CICA  is  automatically  lifted  because  there  ii:  r.o   logger  a 
protest  pending  before  the  GAO. 

This  reaconimj  ignores  both  the  present  posture  of  thic 
caae  before  the  court  nnd  the  purpoce  of  GAO  Keg,  21.9(a) , 

I  tffl  not  ruling  in  any  way  on  the  ceclts  ci  plaintiif 's 
protect.   Ficth  31  D.S.C,  35S3  cnu  the  law  exprcBced  in 
procurement  dcciHion  caeea  euch  as  Princeton  Co-bua-iCE.  :i;;iiiA, 
and  ^g*-Land  S^cviri^.    aupra.  uvtuencc  a  preference  fot  alio-ing 
the  CoBptroller  General  and  the  GAO  to  decide  the  r-.erite  of  a 
protest,  and  r.ot  the  court.   Reg.  21.9(a)  enviuionH  the  GAC 
diLn-.iusiiig  a  protect  after  the  r:.Etter  "has  been  ducided  nr:   '--'::'• 
~'?rj':9  by  a  ccurt  of  cCT.p^tent  ^uriudicticn. "   I  have  not  ■  :.ds 


Qr.d  will  not  r>:ake  any  ruling  or:  the  f.:eritB  of  plai:;tiff"  s 
protest. 

l;eg.  21.&la>  ctn^lbly  only  refer:;  to  a  decioion  on  'cus 
nerits  as  the  icyulaticn  li;  basc>d  on  an  election  of  remedies 
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pri.iciple:   if  a  v^^^tt-'^ter  choocsB   to  litigate  the  xerite  in 
district  court,  instead  ot  betcre  tho  Cenccsl  Accounti/iij  office, 
the  GAO  wili  not  expend  its  ruHOurccii  issuing  ucelece 
cecoiT.sC:r.dationB.   Tne  regulation  docs  not  contcrr.plute  tcs.-^ 
contcactiny  agfenclet  would,  by  deliberately  vioiati.-^'j  CICA, 
jforce  protestere  tO  flic  cuit  to  obtain  compliaacc  with  th^   CICA 
provisions. 

Accordingly,  the  regulation  cices  not  apply  to 
situations  Buch  aa  this  in  which  there  has  been  no  voluntcry 
election  of  reiaecliee.   The  contrary  interpretation  woulc 
insulate  executive  agencies'  disregard  of  CIO",  trojc  judicial 
revlev. 

The  decicions  of  the  Ccnptroller  General  cit^ru  by 

detendant  to  Qupport  Its  tntsrpcetation  of  Reg.  21. S  str-ss  that 

i 

Cbe  GAO  will  not  concider   the  raerivc  of  a  proteut  where  Li-e  j 

! 

raaterial    issues  are  before  a  court  anci  that  court  hau  not 

expresced  interecx.   in  obtaining  GF\0' c  viewe.      iiee,    e.y., 

T^r.v.p^ '.r.".    T-.u1n>-.rr<«>R.    tnc.    D-21S727,    84-2    CPD,    i^iCH.    212    [IZCi);    I 


.Tr.;n>.  yaint^'nance  Torn..  r.-2l2753,  04-1  CPD,  para.  12b, 


rt  is  clear  Crora  Lbe  Lecture  of  this  cars  that  zr.:  = 
court  is  interested  in  obtainincj  GAO'u  views  on  tbi£  •:.s.iz'--i . 
Tea  court  would  not  ta'-'ae  a  ctay  i/c.iairi:^  review  of  :r.c  --rlts 
GAO  unless  the  court  e.'tpected  the  C*.0  to  cender  a  decicioa  i:i 
accordance  witb  31  U.S.C.  i^oction  3551  et.  ueg. 

Moreover,  under  the  terms  of  31  U.S.C.  Sscticr,  355:, 

45-885   (-82 
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19 
the  duty  to  decide  bid  protests  chat  ClC2\   ir.poses  upon  tbe 
Coitiptroller  General  is  rsandatory.  The  Comptroller  General  dic^s  ■ 
not  hcve  tbe  statutory  authority  to  disntss  a  protest  urJ.ess  It 
"is  frivolous  or  ,..f  on  its  face,  docs  not  stata  *  VAlia  bsais 
for  protest."   31  O.S.C:  Section  355'i<a)(3).  Tbus,  to  the 
extent  that  4  C.?.R.  section  21.9  could  be  intecpreted  to 
require  tho  Comptroller  General  to  dismiss  a  protest  that  has 
not  been  witbdrawnr  raarely  because  of  the  filing  of  a  suit  Bucb 
ae  this,  tbe  provision  would  be  contrary  to  law  and  could  not  be 
applied. 

Thus,  Reg,  21.9  does  not  obviate  tbe  need  for  this 
court  to  decide  the  conetitutional  issue  presented. 

There  -is-also  no  reason  to  treat  this  cast  ae  a  suit 
for  Injunctive  ralief  under  tbe  AdTTiinistrative  Procedure  Act 
CAPA"). 

The  plaintiff's  CICA  claia  takes  precedence  over 
plaintiff's  APA  claim,  because  the  APA  authorissa  judicial 
review  of  only  thoss'  "agency  actionlsi  for  which  there  is  no 
other  aSeauate  remedy  in  a  court."  5  O.S.C.  section  704  (1982). 
As  long  as  plaintiff's  protest  is  pending  before  the  Con^ctroller 
General,  it  has  an  adecjuate  rc'n-.edy  through  the  court's 
enforcea&nt  of  CICA.   Therefore,  unless  plaintiff  were  to 
disnisc  its  CICA  claim,  or  the  court  wore  to  invalidate  CICA, 
the  weritB  of  plaintiff 'b  protest  would  not  properly  be  before 
the  court,  but  only  befoce  the  Cor.rjjtroiler  General.. 


4S-RRS  n  -  R«;  -  97 
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20 
In  the  statutorily  -c-:iulred  notif ic/jtion  to  tbe  Ssnate 
that  the  Depactr.cnt  of  Juetics  viiS  infctroctir.a  e>.-ecutive 
agsr-Gles  not  to  con'.ply  with  the  £tay  pr&vitions  of  CICn,  tbe 
Attorri&y  Gdne::ai  of  thfe  vr.ited  States  stctid:   "[TiCfc 
Dspart.T.ent' e  dGCistcri  to  advise  Sxecutivc  Branch  agsiicifeu  not  to 
evec-ats  the  u-nconstitutiorjoi  provii^ioi^ti  will  best  agSsL-rfe  £  rapid 
and  cefinitive  judicial  resoiutipn  of  ths;t;e  conEtitutior.al 
issues.   Any  bid  protesttr  who  is  aggrieved  by  an  Executive 
egency's  failure  to  cos^ply  with  tbiscc-  yroTisionE  rr:ay  raise  the 
constitutional  tssuec  for  ludicifil  ;2L-olution. ' 
Lsttfer  frcn-  Attorney  General  WilliaT.  French  Smith  tc 
Vict'-precidsnt  George  Bach,  November  21,  1SC4,  at  iO.   The 
Acting  Deputy  /ittornsy  Gsneral  recently  reiteratecJ  thit  the  gcsl 
of  icbieviny  "a  apeeiy  jucJicial  reEolutior.  ot  this  cLiC'Stion* 
unosrlsy  the  D&partnient' s  diruitivt  thai  sgencies  difcohey  the 
laV.   See,  Prepsrsd  St&t&r.ent  of  Acting  Deputy  Attorney  Gpritril 
D.  Loveil  ueneen  Before  the  SubccriTr..  on  LOrgislation  end  Ketion&l 
Tecurity  of  the  House  Cor:^.  on  Goverrinxent  CpsrationE  Concerninc 
coir.petition  in  Contractinn  Act  of  l9Bi,    March  7,  IPSi,  at  IG. 

In  Ppite  of  these  acrurancss,  the  litigating  pcature  of 
the  erecutivc  def end&rtte  in  this  ctse  Ecer-.s  to  be-  one  cleeiv-r.^d 
to  avoid  £  judicial  resolution  of  the  lavtulnyss  of  acjencieg' 
conduct  in  continuing  tc  difobey  th*  law.   This  court  rfejt'Ct& 
defcncante'  atte-pt  to  insulate  their  actions  frons  judiciti 
reviev.   It  is  "ez.Dhatically  tbe  province  and  duty  of  the 
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juoicial  flepartrent  to  vuy   -hat  the  If-  is."  i'^rt-^ry  w  .. 
M>!'3'!»or..  5  U.S.  (1  Ccanch)  137,  177  (1303). 

I  turn  t^en  to  ths  t^uefctlon  of  whttho:  the  prcviuiCTi  cf  | 
crc<\  which  fellcwB  the  Ccr:-t roller  General  to  lift  ttivs  by 
r$n/}oring  cJGC'isionB  on  bid  proteate  is  constitutiun&l. 

I  ncjts  at  the  outset  that  coneicleratiori  of  vhetbcr  'to 
declare  an   Act  Of  Congrests  unconstitutional  ...  iF  the  uriiveet 
and  r>iost  delicate  duty  thst  thle)    Court  is  colled  on  to 
nerfor.'T\."  m^dogt-t  v.  npiden.  275  D.S.  142,  147-4G  (1927) 
(EolrrtG,  J.,  co.ncurring) .   "E'.'ory  potcible  pr&suriiptiori  ia  in 
favor  of  the  valioity  of  a  etatutc."  rt.pf-'.nnrjsr.  .v.  rfn^s^rse 
Vong-y  A'jtV-cflty.  297  D.S.  280,  355  (1536)  (Rranceis,  J., 


concurring)  (quoting  Thp  .g^rVii?  Fi'nd  rfi?.?s  99  U.S.  700,  718 
(1S7S>). 

DefGrnSant  conteotc  the  CICA  provision  fit  jyBUG  becaccc 
it  vests  in  the  Ccr:ptroller  Gcnerti,  6  Icsiiilative  official, 
executive  pcwfics  which  result  in  the  tilteration  of  legal  rio'nts, 
dcties  iirjcJ  rolationn  of  nsrcone  outeiae  cf  the  leyisifttivo 
branch  snd  ic  therefore  inconsistent  with  the  njepjiratien  of 
powers  principle.   Tt;c  v.  rv^-ji-'p..  gu?ra>  st  2764. 

PlBintiff  ccntencif  that  CICA  is  constitutional  teca'jse 
the  Cotvptrollor  General  ic  an  "Cificer  of  the  Dnit-jc  Stttcev"  as 
that  phrafce  ic  used  in  the  /V.'pC'intr.-,t::tK  Cleuee,  Art.  11,  Spcticr. 
2,  cl.  2,    of  the  Conctitution.   Thus,  ht  :-.;ay  perform  all  uuticc 
that  ConfjreGE  ray  utetutorily  assign  officers  of  thti  Unttcc 
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States. 

Before  fcucning  to  the  law  concccnlng  tbt  sepsratioji  o£ 
povers  and  the  rclss  oi  csecuttve  ard  legislstive  officers,  I 
tbiny.  it  would  bs  helpful  to  cjaote  extsntiv^ly  frcn  JeOge 
Holtsot'f  8  opinion  in  nnlted  S-a\;'^s-   v.  Ptewart.  224  P.Supp.  94 
(D.D.C.  1964)/  'rff  d  339  i-'.2d  7S3  (1554),  who  I  think  ciscribed 
the  office  of  the  Coaptroller  Gsnerel  vei-y  corr«iCtly  and 
thocoughlys 

"In  this  connection  it  sesye  deeifable  to  aive  sonis 
consideration  to  the   role  of  the  Ccinptroller  General  in  a 
cituation  of  the  type  presented  hore.   The  Conptroller  General 
is  tbs  head  of  the  Gsnecii  Accounting  Office,  31  O.S.C.  Section 
41.   Dnlika  beada  of  r.ost  departacntc  and  estsi>li6h::'ents  cf  tie 
gCTcrnftent,  he  occupies  a  duil  position  nr.d   perforir^c  a  t-„c-£ol<3 
function.   Piret,  he  nakos  inveEtigitions  of  n-.sttere  relating  to 
the  receipt,  dicburse.-ent  ted  aj.pl icatj&r!  of  public  func:s,  ^nd 
reportc  the  results  of  his  scrutiny  to  the  Congress  wii^h. 
appropritte  reco.TJzendations,   in  tcuition,  be  pyrsces 
invegticstions  that  r.ay  be  ordered  by  either  souse  of  Cprgrc-cc, 
or  by  any  couiaittce  of  either  EonLe,    in  '.natters  relating  to 
revenue,  approprieticns  or  cxpc-nditurts-,  31  O.S.C.  Section  53. 

"In  forn-.ing  thsct  £u:iction5,  the  iitatiis  of  the 
Cor^ptroller  General  is  that  of  an  officer  of  the  lecitlative 
brarcb  of  the  gcverr^jtent.   T;;e  Congress  has  co27preher!sive 
authority  to  undertake  Investlc-ations  in  uid  of  legiclaticn,  or 
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in  conriSCtior.  with  the  6j)?rc?riaticD  of  f-J.-ids.   Investications 
sre  an  aid  to  lealslation  and  to  the  making  of  atipropriations 
•nnd  art  tberefore  auriliocy  to  the  b=Eic  functions  ot  the 
Concress.  The  Conaress  ray  conduct  iaTesti^atione  either 
through  conaiitteeE  or  tbrcugb  an  official  s'jch  as  the 
Con^ptrollGr  General. 

The  Comptroller  G&n&ral  haa  also  a  eecond  status  as 
the  chief  accounting  officer  of  the  governr.!ent.  Hl£  tscond 
principal  function  is  that  of  approval  or  disapproval  ct 
payneats  rsade  by  government  depact:a»snts  arid  other  agencitrs,  as 
veil  ee  well  as  of  settling  and  adjusting  accounts  in  which  the 
govern-Tient  is  concerned,  31  D.S.C.  Section  71.   Thic  is  an 
executive  fur.ction,  and  in  p&rforeing  it  the  CoKiotroller  General 
actc  ac  a  ir^eir.ber  of  the  Executive  Branch  of  the  govern.T.er.t.  Tee 
dual  ctstuB  of  the  General  Accounting  Office  is  not  anonalous, 
for  n;any  regulatory  conOTiesions  fulfill  in  part  a  ieglplative 
function  and  in  part  carry  out  executive  duties,  Hu-phrey'c 
Esecutor  v.  United  states,  295  U.S.  602,  55  S,Ct.  869,  79  L.Ed. 
1511.   Cf.  Kyors  v.  United  States,  272  U.S.  52,  47  S.Ct.  21,  71 
L.Ed.  160.   Thus  we  have  developed  in  co.iparstively  recent  years 
a  fourth  type  of  goverr..T.tnt  agency,  —  one  that  cor.;bines_tvo 
Kinds  of  basic  pcJerc."   ^t^v^rt  at  99-100. 

In  turning  to  the  fepsraticn  or  powers  issue,  I  repeaL 
Ju&tioe  Durger's  stater.ent  in  T>:t;  v^  roscha.  g'jyra.  iit  2~S1: 

"ttlhe  principle  of  ttupacatlcn  of  .i.>owers  was  not  cir.'ply 
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an  obstruct  generalization  in  the  luinCsi:  of  the  Friii::er£i;  it:  wcc 
woven  into  the  docuiTienta  that  thcsy  uctfted  in  Philacelphia  in 
the  Eur.r.er  of  1787."  py^vi  qy  y .  vbI  en.  g.jpr-a.  424  U.S.,  at  124, 
j  35  .S.Ct.,  Cit  6  06,   j-jst  ne  we  relied  on  the  tciitual  pro-.'iBion  or 
r.rt.  II,  Section  2,  cl.  2,  to  vindicrato  tbs  principle  of 
Esp^xraticr.  cf  powers  in  Duchley,  ve  find  th:;t  tiit  purpones 
underlying  the  ?r£Benujf:tnt  Clauses,  Art.  I,  Section  7,  cl5.  2, 
3,  end  the  bic^-meral  requirer.ent  of  ;»rt.  I,  Section  1  and 
Section  7,  cl.  2,  guide  our  resolution  of  toe  importent  question 
prescjitcd  in  this  cnre.   Th«  very  btructurc  cf  the  siticlci- 
delecsting  enu  separsitinc  powers  under  Arts.  I,  ir  and  ill 
eveaplify  the  concept  Of  G^paration  of  powerB." 

And  at  p.  27S4:   "The  ConKtituticn  Lougfct  to  cliviye  the- 
delecated  pcweri-  yf  tha  new  federal  gcver;j:.;ent  into  three 
defined  catejoriec,  legipl-tive,  exccL^tive  snd  ^i^dicial,  to 
asEurs,  sE  nearly  sb  pctjible,  t>;SLt  csch  brMn;:h  of  o.cjvoir.iront 
v-'ould  confine  itt-elf  to  its  sssigneci  rei^po/.'^ribility.   the 

hydriiulic  procsure  inherent  within  csch  ot  the  separate  fcre-n'^cet 

! 

I  to  exceed  che  outer.  lir:iv=  of  itt  DOrCr,  even  to  ricco.v.=iii:.h 

I,  ■  '  ■  * 

j  desirable  cbjectivee,    ir.uat  be   resictcd. 

I 

1  "Althcucb   r.oz    '  ;;srr.-£cic»;lly '    cealed  fror.  ons   ariC'ti;-i'r, 

i 

'■2^C-;]  ^y  V,    Vg2;;r>    a-^i^i.,    424   U.E.,    at   121,    P5    S^Cti.,    az  £G3,    rr, 


jp-wers   uclccoced   to   the   thr'js  b-tnchot   tLC  functionally 
identifiable.      Whtn   aiiy   branch   acta,    iz   is   preeu:rptively 
CiierciEivig   the   pr.we.r   tht  Corittituticn  l;f.£  delegsteS  to   it, 
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351,  72  L.Ed.  624  (1928) ." 

As  the  Oeterr:in£tivs  issue  in  cetem.iriin?  uhetie:  the- 
Co.T.ptrollsr  General  is  violatinc;  tbe  doctrine  of  eepsratic^r,  of 
DQwers  in  carrying  out  hts  duties  under  CiCR.  is  whether  the 
Ccsptroller  General  ic  a  legiBlative  or  tin   esecutivc  o££ic&r,  I 
turn  to  the  Een^i.-.a!  casse  on  that  uuestioa. 

In  T^ucVT°^'  V.  valPO,  424  D.S.  1  (1?76)  ,  the  U.S. 
Suprece  Court  in  reviewing  the  constitutionsllty  of  the 
appoint-enc  procecs  of  the  Fecerai  ejection  Coirjnissicr.  ce^-'ic-vecJ 
at  great  length  the  nature  est  legislative  anO  executive 
functions,  and  vhat  --as  constituticnally  required  of  fin  officer 
who  carried  out  executive  functions.   The  Court  first  quote;^  in 
full  the  Appointmer.t  Claute,  ;*j:t.  ri,  Section  2,  cl.  2  ct  th« 
Ccrictituticn,  tnd  then  etatec;   "Vfs  tbinK  its  tair  iiiport  ie 
that  sny  appointee  exercifing  signiricaat  authority  parcuant  to 
the  laws  of  the  Dnited  States  ic  an  'Officer  of  the  United 
scateB,'  and  must,  therefore,  be  appointed  in  the  nanntr 
prescribed  by  Section  2,  cl .  2,  of  that  Article."  T^i--V).cy  at 
126. 

The  Court,  after  deciding  that  any  officer  vho  is 

t 

j  carrying  cut  executive  Outjes  nust  be  appointed  by  the 

j  Executive,  invalidated  part  of  the  Pedersl  Klecticn  C=-.p«ign  .-.;i 

■  of  1S71'b  provisions,  because  zovt   ot   the  pen-bers  of  the 

jCv~-~iEsion  who  vert  ciiercicing  law  enforcement  functions  were 
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25 
appointod  by  Congress  and  not  the  Executive.   The  court  in 
dicta,  explicitly  tjcorcvc-d  the  Coinptcollfer  ^General' c  functicning 
as  £D  executive  officc-r,  fetatlng:   "Appellee  Cor-raiucion  hac 
relied  for  anclogous  support  on  tbt  ovistc-nce  of  the  Co^-ptroller 
General,  vho  ss  a  'legislative  officer'  had  Eignificsnt  outlee 
under  the  1571  Act.   Section  2GS,  G6  St&t.  16,   But  irretipcctivt 
of  Congress's  ceeignaticn,  Cf.  31  U.S.C.  Suction  65 Cq) ,  the 
Coniptroller  Geoerai  is  appointed  by  the  President  in  conforri'.ifcy 
with  the  AppoirjtnfentE  Claune.  31  D.S.C.  Section  42.'   BucVley 
at  p.  12E  fn  165. 

The  court  tJiatinguisht-a  the  constitutionality  of  giving 
legislative  officerc  executive  duties  frca  the  constitutional 
prectics  of  giving  esecutire  offiierk  legislative  pcvcrs.  The 
Court  cited  gjirinn'*^  v.  ?'n  i  ;  <  np  J  n  e  l?)  zrr-ry .    277  U.S.  ISS  \l32S), 
in  vhicb  it  v'ts  sale: 

"Not  h£ving  the  pover  of  Appointir^ent,  unices  espr'Toaly 
granted  or  incidental  to  its  poycrs,  tht  loyislifcurt  carjiot 
ferigrtft  erecntive  duties  upon  a  legielative  office,  since  tfcec 
would  be  to  us^urp  tbft  power  of  fippcint~ent  by  indiiection; 
thcugb  thft  csae  laigbt  be  different  if  tbs  additional  duties  were 
devclrc-d  upon  an   appointee  of  the  eKecuttve."   la.,  it  202, 
T?".cV  lov  it  12C— 157. 

The  functions  of  the  Co-ptroller  Getieral  in  Gncuiing 

thtt  ccntroctE  are  twcrdea  in  occorclancft  witb  tht   Itw  is  chcri    I 

i 
conscitutionsl  ss  tee  Coi::ptrclier  Gcnerel  it.  appointud  by  the    | 
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Cxeciitive   and   th^refo-e  may   fctcrcine   law  enf orce-.ent   ifi:nctic.':  = .      1 

The   ct&tutocy    Bcheir.e   challenged  hert   cy  a^tdnccutc   is       { 

substantially   similac    to   that   chilicnctd   in   = ;-;  r>- r ^ v  •  5_iLc-£jiulj;jL-  | 

I 
V .    u . ? . ,    255   U.S.    £02    (iS55)  .      In   tr.at   esse   r-recicent   Koccevelc     I 

firc'd   ttie   Co-jT,is£iorier   of   the  Fecvril    Trid?   Cornr-lEsior.  bc-i"ore 

his   tfenurft   had   ttatutorily   expired.      The   ei:''--c-Jtoi:t;   of   Viit   ccusct 

had  brought   suit   to   recover    the   income   not  ptid  to  5'jr>;?hr£y   tzo:i 

the  point   of   hitJ   firing  cntdJ    the   statutory   evpir^tior?  of   hip 

terra.      The  Justice  Derjarttrant  oppoced  Uu-phrey,    urcing   thiit  &'d 

Uumnhrey   r-erforrr.ed   functions   e;ucb   c\ii  the   rc-cclution  of   cluinis 

agsiEst   the   covern-T.scit  —   functior.s   th2:t  iv.ay   constitutionally 

only  b€  perforE;e!3  by   officials   appointea  by  the  \!;'ioc\Jti';e 

than  5u-:pbrey  rr.ust  also  fcs   subject   to   rsaoval  by   the  Ei-ecutive.     j 

XhiE   cttenipt   to   tie   tbe  fippointmc-nt  and   function  of   an   officer 

into   the   right   of    reruoval    is   also   etten-pied  here  by  cef snd:;nt£. 

The  Court   in  iiursiiSZi^-S^^^i^^    fO'jnd  tiit   ?rC 
Coi^jTiiEsioner' s  quael- jucjcial   iind  oussi-leaielative  rol* 
coriEtitutional,    stating   at   p.   623: 

"Ke   think   it   plain   under   the   Ccnatitution   that 
illlr.itable   pcvor    of    rtsoval    is   not   pccEEEr-ed  by   the  Presicent 
in   respect   of   officerG   of    the   choracter   ot    tho?e  jett   r'trcc. 
The   authority   of   Conyrose,    in  cresting   qctici-legiclctive   or 
QUSGi- judicial    egencies,    to    require   the-   to  act   in   cii'cr.arge   c. 
thc-ir   uuties    indtpencsntly   of   executive   control   ctruiot   veil   oe 
doubted;    and    th&t   authority    inclucrc,    as  an   epprcpric:te 
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incident,    power   to   fix    the   period  during   -bich  fuf^y    j-bsn 
continue    in  office,    and   to   focbid   thc'ic   rc'inovtl   c-ircept    for   csues 
in  the  rieantinie.      For   it  is  quite  cvifitnt   that  one  who  holes  hie 
officg   only   during   the   plcssucs   o£   acothec,    csnaat  be   cepeaoea 
Upon   to  n^sintain  an  attitude  of   iDdgc-sndsncc  aijiinst  the 
letter's  will.' 

The  court   then  describsd  the  r7C  in  tftrcfe   tbst   I   find 
airsotly   on  point   for   the  oeterminction  of   the  GAO's  Ktutcs: 

"The  coaalGcioa  is  to  be  noripsrtiecn;    £nd   it  i-.uat,    frca 
the  v^ry  nature  of   its   duties,    act  vitb   entire  iiurj^rrtiality.      it 
i£  charged  with  the  enfcrcement   of  no  policy  except   the  policy 
cf   tc0   law.      Its  duties   are  neirh&r   poiiticel   nor  executive,    but 
predominantly  qusci-juciciai   end  q-usfci-ieyislative.      Like  the 
Interetate   Ccr;_:r.erce   Cor.-missicn,    itt   :i>,sn-berc   nrv  called   vipon  to 
exercise   the   traincrd  judgrient  of  a  body   of   ouptrtc    'opyoinccd  by 
Isv   find   informed  by   eKpErience, '  *     Xj2,    at  624    (citsticnc 

OTTiittcd)  . 

The  court  erplicitly  fcpproved  of  the  Congressicrial 
creation  ct  *e  body  or  experts  who  cl.cll  nsin  experience  by 
leriQth  of  service  —  a  body  which  choll  be  independsat  or 
e^recutive  cutbority,  except  ir.  its  i;ei$ctior.,  arid  free  to 
exerciFe  its  judgment  vithcut  the  l££v&  or  hindrance  of  cny 
other  official  or  any  dtpirtiix-.Tt  oi  the  coverrjr.env. '  ii.  cl 
!625-6Z£. 

Thuc,  the  rcle  of  tbs  CorptroUc;-  Gsriorc:!  &c   described 
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in  CICA  is  not  cor.stitutionJll/  Infirrc  out  to  fcbe  fsct  that  it 
eserciLics  autbority  over  tbs  Executive  Brarn;b  gdc  is  incepsr.tlTnt 
of  the  EttcutivG  Branch* 

Loetly,  I  turn  to  a  consiic'^c'stion  of  ■l!v.'.'-tgr^''ti.C'r!  ;-r^ 
M^v^y,.]]  jpf,--<on  r.Tvice  v-  CharihR.    103  £.Ct.  2764  (1SE3)  ,  the 
Suprtn-.e  Court's  last  pronounccr^ent  concerning  tbt  conccitatic-al 
ceparation  of  F<^*-erE.   In  OlidtAr  <-l'e  SupreTr.e  Court  held  that 
the  cection  of  the  Imreioration  and  Nationality  Act  authorizing 
or-e  Bouce  of  Congress,  by  resolution,  to  invalidstfe  a  deciaion 
of  the  Eifccutive  Branch  to  allow  a  particular  fi'joorteble  alien 
to  rcniain  ic  the  Onitsd  States,  in   unconstitutional  becauEe  the 
action  by  the  Uouse  pursuant  to  that  eecticn  is  c:;Ecnti£lly 
legislative  and  thus  eubject  to  the  conctituticnal  recuirer.entE 
of  paCESce  by  a  riKJcrity  of  both  Figuut-s  and  presentation  to  the 
president. 

In  ChiiiiAf  the  Court  struck  covn  the  ConarcsEicnai  veto 
provision  becauee  it  C-oaxid.   that  it  vae  esEentially  legislative 
in  purpose  and  effect,   rhsdha  at  27S4,   "The  Reuse  took  tenon 
that  had  the  purpose  anc  effect  of  alteriag  the  Icgsl  rights, 
duties  and  relations  of  ptrsonc,  inducing  the  Mtornsy  General, 
Euecutive  Branch  officials  in  Chadlia,  ail  outside  the 
legislative  branch."  Xi. 

Thit  ie  not  the  cast  here,   Juct  because  the 
Ccir.ptroll6r  General's  decision  ir-  incepencent  'jf  the  Exerutive 
Branch,  it  is  not  then  necesEarily  legislative.  CongresB 
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enactsc  t)ie  urovlfiloni;  of  Crc^i  pursuant  to  its  legislative 
authority  to  study  various  yroblii-'ss  in  oovernment  and  enact 
statutory  oolutione  to  correct  thC'n.  Cnce  the  procedurc-c 
outlined  in  CICA  are  sn&cted,  however.  Congress  has  no 
involvement  whatsoever  in  the  procureaent  procebs, 
Ccngressio-il  influence  is  ccnipletely  crcloisd  fro:;  the  bid 
protest  process/  unlike  the  legielative  veto  procecurs  struct: 
down  in  CtiflhS. 

Defendsint  rtliec  largely  on  the  leginlativs  veto  ccecs, 
notably  INS  v.  Chadhis,  and  on  PtfcV^Av  v.  Vgleo.   in  these  coe-ss, 
this  HcUiies  of  Conarcss  subjected  agency  operaticiie  to  political 
control-   In  Ch^^hLi    they  did  es  by  t  refeolution  orcering  that 
Mr.  Chadhe  be  Gcportedj  ia  Du-klgy ■  by  cppointing  cor.r.iccionerB 
of  the  redfer&l  Elt-ction  Cci.zicsion.   Ko  such  political  ccitrol 
exiete  here. 

Indeed,  in  T^urphrgy' s  Fvt'cutor.  the  Court  found  it 
appropriate  for  Congccsc  to  empower  agencies  to  conduct  . 
cuftsi-judicial  and  guaci-legielative  activity.   In  this  regard, 
5'j£Ki»y  cfiaffirmed  the  doctrine  of  nnn-.phroy'p.  Vrfcuioj^. 

1   find  that  the  facts  do  not  bear  cut  defendant's 
attcDpt.  '_o  label  the  Cc-ptrclier  General  a  legislative  officer 
land  call  his  stay  function  a  "legislative  veto,'  Justice 
Cardcro'f  cbcervation  ic  entirely  on  point:   "A  fertiit  source 
of  psrvercicn  in  ccni;tituticn-;l  theory  ie  the  tyraruiy  c£ 
labels."   See  P'^yc'°r  •'.  ^'^^^^icyr^-^ttn.    291  D.S.  97,  IK  (1934). 
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I   iiccordir.yly  Icok  tsBt   uef(.-nc3ant's  Itbclc  &nc.  finu  tht 
contcEtcd   statute   conHtitutionhl. 

Having  cit-ciata  that  fnt  cJiallG-ngsd  provisions  of  c.:C?> 

Ure  ccnotitutionul,    it  is  clear  that  plaintiffr  will  j;>rGvail  on 
thfc  ii:feritc  of   their  crlair.:  thit- no  woj-'Vi  ^•&y  <jO  £orv;ard  until   fnt 
Co.Tipt roller  Gerieral   hnc  either   rvjlaa  on  the  ,i'^rltD  or 
plaintiff's  protest,    or  eiemisced  the  ucotett  in  accotclance  with 
31   n.E.C.    Section  3551   et.    ceq.      I  thorc-iore  RUSt   turn  to  the 
rc2uirerri6nt  of   irreparable?  harrr,. 

The  ptoviaione  of  CICA  and  the  ciiesticn  of  irreparihie 
hern-,  are   ln€r>;tricsbly   Inter twinsa.      I   Jited  not  dwell  on  the 
enorr.cu2  procurc-;;-ent  problcrs  £3tu(3iea  in  the  CongceeBionaJ. 
heeringo  nnd  rsports   tpannijiy  Tiscre  thr;n  6  decjiue,    lor  they  ace 
widely  i;novn,    in  larye  pact  bc-cauae  of   those  h&irinnt-.      ir. 
fiSyOl  year  1303,    the   federal   governrTient   iiWtrded   fl5D  billion  in 
cohtractE-     Although  profurcrz&nt  ctatutes  had  long  ftvcrod 
awards   through  competitive  n:«?t>iOdE,   procuring  agencies  h^ve 
peiEieted   in  using  sole-source   r.ccuisition    (otoiiiEition  Crcr^  e 

i  single   supplier,   without  cor/petitiyn) ,    and  other  noncc-psti'iive 
methods.      Cf   that   51C8  billion   "only  nbout   one-thiii,    ?5<S 
billion,    was   catecori-4:cd  as  ccr.-pctitive."     rD-ip^^it;;^^    jn 
Cc-ntrsctiro   T,ot    f.T   !r-?4:      S.    R.    Hop.    t'o.    1157,    9Sth  Cc:\c.,    2c 


FS££.    12    {19BA)     Cr-rrA   Tif-p'-^rt" )  . 

In   deciding   tc  cnii'-t   a   £tay   provision   to   cjive  z'v.a  G.-.O 
tire  to  (ixai.'.ine  p'otccts,    the  iicuee  co,T.~ittoe  holuir;?  hcsrir.gE 
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22 
on  CIC^  V3E  very  ccncorned  witb  fait  >;ccc.r-p1J  cittuhLionc  v^eie 
vbe  etdjainictrative  agency  moved  abfei^d  with  its  procurciient,  in 
spite  of  the  protest,  thereby  pracludlnc  nttuincEul  judicial 
revie-j.   The  cosmittee  referred  to  two  opinions  in  which  the 
court's  Jsbility  to  grant  raeaningful  relifcf  vee  limited  fcecous-e 
the  agencies  had  rtade  the  chsllenced  avarde  fait  acc^-n^?  i  in  vv.^ 
tine  it  took  plaintiffs  to  yet  to  the  courthouse. 

In  Pobffrt.  E.  Dffrpcktpr  of  Phods  lal^n^.  7nc.  v. 
r,o-lrg!~Vi-^Sn^.  SOe.F.Supp.  105S  (D.R.I.  1260),  the  plaintiff  filed 


a  protest  with  the  GAO  concerning  a  cosEt  Guard  i;rccure-6nt,  but 
"before  the  GAO  acted  upon  the  protest,  the  Cosst  Gutrd  cviecuted 
the  ccncrsct  with  Ithe  protester's  cc:t.petitorl  ."  I^.  at  lOol. 
The  Court  cited  the  procuresent  reculations  diecucsed  ebove, 
which  required  that  before  n.uklng  an  award  "[vlhers  it  is  V.r.c-a 
that  a  protest  against  the  making  of  an  avard  hi^s  been  iodged 
directly  with  G/\0,"  approval  niust  be  given  "at  an  appropriate 
level  abcve  that  of  the  contracting  officer  ...  {-and]  a  notice 
of  intent  to  R&Vcfc  award  in  such  circuT.Etarices  ehail  be  furnished 
GnO  .....  "  lA'   at  1QS1-S2  (quoting  rsguietionE) .   The  Coact 
Guard,  evidently  not  wanting  to  have  an  indepandent  opinion  on 
the  TSlidity  of  its  action,  had  not  follcwcd  thai  reguleticn. 
In  Aern  Corp.  v.  Depart-rnt  of  ^.hr.-   K-=vv.  540  F.G'^p?. 
ISO  (D.D.C.  1522)  ,  the  plaintiff  protested  to  the  Qrj:i   concerning 

GAO  dierics  chc  protcat  an   prcr.&tare.   Then,  before  the 
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33 
pisintiff  could  protest  agoin,  or  ceeh  judicial  rc-visv,  the  Ntvy 
moved  ahead  with  its  pcocacc-Eent,  apparently  trying  to  present 
the  Cr.o   'wltii  a  f>-^^,   ^ccor-rM.'  M.  it  215,  <:i^iv.g   Csrs?Kt<?rf 
eijprf, .   By  cucij  cteps,  the  Navy,  "bceides  making  cciipetiticn 
iir-poEsible,  rr.acie  extrePfily  danaero-ji-  iiriy  delay  that  laight  be 
occssionc-d  by  the  judiciel  procecE  or  CAO  revfew.*  id.  at  185 
n.  7.   in  effect,  the  K£vy  "had  finessed  plaintitf  s  efforte  to 
iTitKe  &  ti7:iely  protest  to  the  Gsnferal  Accounting  Office,  and  5i=d 
denied  plaintiff  an  opjKJrtunity  for  tiT:>eiy  judicial  review  or 
the  fcolG-source  decision  ec  to  the  first  20  aircraft.*  Iss.  at 
IfiS, 

The  House  report  noted:  'GAO  has  no  pcvec  tc  etcp  a 
contract  award  or  contrect  perfonrancs  while  a  protefit  ie 
pending.  2^  a  result,  ssencies  usually  prc-cstjd  wita  thetc 
contrsctsi  knowing  that  they  will  preclude  any  possibility  of 
reiiof  feiTrply  by  delaying  the  -prcttct  proccsr.."  CrCA  Report. 
iJigxar  at  24  (quoting  bearing  teetiiiony)  .  Congress'  Boicticn 
v£B  to  c-nsc-t  the  etay  proyi^ion  in  31  D.S.C.  Section  3553. 

r  find,  therefore,  that  plaintiffs  have  ir.&de  e 

sufficient  shoving  of  irreparable  injury  in  light  of  the 

purposes  of  the  Act.   The  7ict  specif icaliy  i;.'rcvides  for  a  stuv 

ruch  sE  r  aci  ordering  tc  gi%'€  the  Gx^O  tii:-e  tc  review  the 

t  crctoi-t. 
]  - 

1 

I         I  noce  that  the  provisions  of  the  Act  have  a  bv;ilt-in 

\  zziszv   valve  to  nrevent  undue  harm  to  the  Cnited  States.   Tn^uld 
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tte  head   of   the  procuring    ijctivity   find   thiit   urcc-nt  and 
conipslling  circurriBtanceE  which   sianiCicantly  affect  tnteceace  of 
the  United  States   be  prcsont,    \<otV.  can  proceed  on  the  contracv 
in   spite   of   tbt   protest.      See   31    H.S.C.    Section  3553ic) (2) (A) , 

I   ulso   find   that    th<:   h-tcii:  cc   defendant  Spiniello   is 
liEstted  at   this  point.      They  .>;2V€  crc'er^ia  gor.:e  r.aterials   fcr   cir.i 
project   and  have   organized   their  work   pi^ris   £inu  ceartd  up  tor 
thft  pjrojoct,    but   no  evidence  bsG  been   presented  to  demcnstriitc: 
that  any  harm  gc^nt^t   than  a  limited  rtionetacy   iarestrr.ent  wouid 
ensue   if   all   work  were   stopped. 

I   accordingly  prelin-.inerily   enjoin   dsfencents   Crcit 
going   forward  fc'lth  any  worfc   except   in  accordance  with  the  CICA 
provisions. 
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CLERIC  U.5  DISTRICT  COURT 

CENTOM.  DISTRICT  OF  CAUFORNIA 

BY  OEPUTt 


UNITED  STATES  DISTRICT  COURT 
CENTRAL  DISTRICT  OF  CALIFORNIA 


LEAR  SIEGLER,  INC., 
ENERGY  PRODUCTS  DIVISION, 
a  Delaware  corporation, 


Plaintiff . 


and 


THE  UNITED  STATES  SENATE  and 
THE  UNITED  STATES  HOUSE  OF 
REPRESENTATIVES, 

Intervenors , 


JOHN  LEHMAN,  Secretary  of  the 
Navy  (in  his  official  / 

capacity)  and  ' 

WILLIAM  STEVENSON, 
Contracting  Officer  (in  hia 
official  capacity) 


Defendants, 


and 


GOVERNMENT  OF  ISRAEL  d/b/a 
ISRAEL  MILITARY  INDUSTRIES, 

Intervener . 


No.  CV  85-1125-KN 
ORDER 
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The  Court,  having  haard  oral  argument  from  counsel 

with  respect  to  Plaintiff  a  motion  for  a  preliminary  Injunction, 

and  Defendant  Government's  motion  to  transfer,,  and  having 

» 
considered  the  papers  filed  thereon,  IT  IS  HEREBY  ORDERED 

THAT  the  Government's  motion  to  transfer  is  DENIED,  and 

that  the  Plaintiff's  motion  for  a  preliminary  injunction 

is  DENIED. 

1.   Defendant  Government's  Motion  to  Transfer 

This  Court  finds  that  it  has  jurisdiction  to  hear 
this  matter  regardless  of  whether  this  action  is  a  pre-award 
contract  claim.  The  Court  does  recognize  that  other  District 
Courts  have  determined  that  28  U.S.C.  §  lA91(a)(3)  confers 
Jurisdiction  to  hear  pre-award  contract  claims  to  the 
Court  of  Claims  to  the  exclusion  of  the  District  Court. 
However,  this  Court  chooses  to  follow  the  holding  and 
analysis  set  forth  by  the  Third  Circuit  in  Coco  Brothers,  Inc.  v. 
Pierce.  741  F.2d  131,  133  (3d  Cir.  1984). 

In  Coco,  the  court  examined  the  legislative 

history  and  purpose  behind  S  lA91(a)(3)  and  found  it  was  not 

Intended  to  exclude  the  District  Court  from  jurisdiction 

to  hear  pre-award  contract  claims.  The  court  cited  language 

from  House  Report  No.  312  which  stated: 

"This  enlarged  authority  [ to  the  Claims 
Court)  is  exclusive  of  the  Board  of 
Contract  Appeals  and  not  to  the  exclusion 
of  the  district  court.  ...   It  is  not 
the  intent  of  the  Committee  to  change 
the  existing  case  law  as  to  the  ability 
of  parties  to  proceed  in  the  district  court 

-2- 
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pursuant  to  the  provisions  of  Che 
Administrative  Procedure  Act  in 
instances  of  illegal  agency  action. 
...  Nor  ie   it  the  intent  of  the  Committee 
to  oblige  lawyers,  litigants,  and  possibly 
witnesses  to  travel  to  Washington,  D.C.,» 
whenever  equitable  relief  is  sought  in 
a  contact  [sic]  action  prior  to  award," 

H.R.  No.  312  97th  Cong,,  1st  Seas.  43. 

This  Court  finds  that  such  language  makes  it  quite 
clear  that  the  District  Court  was  intended  to  have  concurrent 
Jurisdiction  with  the  Claims  Court  over  pre- award  contract 
claims. 

Although  rare  and  exceptional,  there  are  times 
when  Judicial  inquiry  beyond  the  language  of  a  clear  and 
unambiguous  statute  is  appropriate.   In  Rubin  v.  United  States. 
Ult9   U.S.  A24  (1980),  the  Supreme  Court  stated,  "When  we  find 
the  terms  of  a  statute  unambiguous,  judicial  inquiry  is 
complete,  except  in  'rare  and  exceptional  ctrcumscances. '^" 
Id.  at  430  citing  TVA  v.  Hill.  437  U.S.  153,  187  n.33  (1978), 
In  Rubin,  the  Court  found  that  such  circumstances  did  not  exist 
because  its  reading  of  the  statute  in  question  was  wholly 
consistent  with  the  history  and  purposes  of  the  legislative 
act  at  issue.   Id,  at  430.  However,  in  this  case, 
judicial  inquiry  is  certainly  appropriate  to  assure  that 
S  1491(a)(3)  is  not  interpreted  contrary  to  its  purpose. 
Therefore,  this  Court  shall  follow  the  holding  and  analysis 
of  the  Coco  Court  with  respect  to  the  Jurisdiction  of  a 
District  Court  to  hear  a  pre-award  contract  claim. 
Accordingly,  the  Government's  motion  to  transfer  is  DENIED. 
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2.   Plaintiff  a  Motion  for  a  Preliminary  Inlunction 

In  November  1984,  Plaintiff  aubmitced  a  protest 
to  the  Navy  concerning  the  applicability  of  the  Buy  American 
Act  ("Act")  141  U.S.C.  S  10(a)-(d)J  requirements  to  the  bid 
submitted  by  Israel  Military  Industries  ("IMI").  Thereafter, 
the  Government  decided  to  waive  the  Act '3  requirements  with 
respect  to  IMI's  bid.  Consequently,  the  contract  for  the 
external  fuel  tanks  was  awarded  to  IMI  instead  of  Plaintiff. 

Plaintiff  alleges  that  the  Government  violated 
Formal  Advertising  Regulation  ("FAR")  §  l4.407-8(b)  by  not 
informing  Plaintiff  of  the  decision  on  its  protest.  However, 
FAR  S  IA.407>8(b)  was  superseded  in  January  1985  by 
Federal  Acquisition  Circular  ("FAC")  84-6.  Significantly, 
Section  33.103  of  FAC  84-6  does  not  contain  a  notice 
provision  as  did  §  14.407-8(b).  Therefore,  Plaintiff's 
claim  concerning  lack  of  notice  is  essentially  without  merit. 

Even  assuming,  arguendo,  that  §  14. 407-8 (b) 
still  applies,  this  Court  finds  that  Plaintiff  was  given 
sufficient  notice  of  the  Government's  decision.  On 
February  19,  1985,  the  contracting  officer,  William  Stevenson, 
wrote  a  letter  ("Stevenson  letter")  to  Plaintiff  stating 
that  the  contract  had  been  awarded  to  IMI  despite  Plaintiff's 
protest,  and  that  the  basis  for  the  decision  was  based  on 
the  urgent  need  for  the  fuel  tanks.  Government's 
Administrative  Record  1. 

FAC  S  33.104  provides  the  procedure  by  which 
the  Government  shall  handle  protests  made  to  the  General 
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Accounting  Office  C'GAO").   That  section  provides  that  an 

agency  may  award  or  perform  a  contract  notwithstanding 

a  protest  to  the  GAO  if  the  contracting  officer  determines 

» 
in  writing  that  the  supplies  to  be  contracted  for  are 

urgently  needed.  Further,  §  33.104  requires  that  the 

contracting  officer  shall  give  notice  of  the  decision  to 

award  or  perform  the  contract  to  the  protester.   In  thia 

case,  the  Stevenson  letter,  described  above,  is  sufficient 

to  meet  S  33.10A's  notice  requirement.  Thus,  this  Court 

finds  that  the  Government  has  complied  with  its  own 

regulations  with  respect  to  the  disposition  of  both  Plaintiff's 

November  protest  to  the  Navy  and  its  February  protest  to 

the  CAO. 

Turning  to  the  applicable  statute,  the  Competition 

in  Contracting  Act  ("CICA"),  Pub.  Law  98-369,  §  27A1 

(31  U.S.C.  §  3553)  provides  in  relevant  part: 

The  head  of  the  procuring  activity 
responsible  for  award  of  a  contract  may 
authorize  the  award  of  the  contract 
(notwithstanding  a  protest  of  which  the 
Federal  Agency  has  notice  under  this 
section) - 

(A)  upon  a  written  finding  that  urgent 
and  compelling  circumstances  which 
significantly  affect  interests  of 

the  United  States  will  not  permit 
waiting  for  the  decision  of  the 
Comptroller  General  under  this 
subchapter;  and 

(B)  after  the  Comptroller  General  is 
advised  of  that  finding. 

31  U.S.C.  S  3553(c)(2)  (West  198A). 

It  should  be  noted  that  S  3553(d)  contains  a 

similar  provision  which  authorizes  tha  Government  to  perform 
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a  concract  despite  notice  of  a  protest  which  is  lodged  within 

10  days  of  the  contract  award.  Performance  of  the  contract 

may  take  place  if  the  head  of  the  procuring  accivttv  finds 

chat  performance  is  in  the  best  interest  of  the  United  States 

or  that  \irgent  and  compelling  circumstances  will  not  permit 

waiting  for  the  decision  of  the  Comptroller  General. 

§  3553(d)(1),  (2). 

In  chis  case,  the  Government  has  submitted  a 

sworn  declaration  from  Vice  Admiral  J.B.  Busey,  head  of 

the  procuring  activity  of  the  contract  at  issue.   In  this 

declaration,  Admiral  Busey  states: 

Every  day  that  the  contract  for  these 
external  fuel  tanks  is  delayed  is 
increasingly  detrimental  to  the  national 
defense . 

. . .  The  Importance  of  these  tanks  to  the 
national  defense  can  not  be  overemphasized. 

...  As  Commander,  Naval  Air  Systems  Command, 
I  am  head  of  the  procuring  activity  to 
purchase  both  the  F/A-18's  and  the  external 
fuel  tanks.  The  nation's  urgent  and 
compelling  need  to  have  these  fuel  tanks 
under  contract  increases  on  a  daily  basis. 
In  a  very  short  period  of  time.  Naval  Air 
System  Command  will  be  unable  to  supply 
to  the  fleet  F/A-lS's  with  the  necessary 
operational  range  and  the  fleet  will  have 
to  consider  what  less  capable  aircrafts 
are  available  to  meet  our  combat  needs 
if  we  cannot  use  the  superior  F/A-18. 
There  are  no  substitutions  for  these 
fuel  tanks.   If  wa  are  unable  to  quickly 
resume  our  performance  under  this  contract 
for  fuel  tanks,  the  defensive  posture  of 
the  nation  will  be  harmed. 

Busey  Declaration,  pp.  A5-A6,  Exhibit  1,  Defendant's  Opposition 

to  Plaintiff's  Motion  for  Preliminary  Injunction. 
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Admiral  Busey's  declaration  makes  clear  that 
neither  the  award  nor  the  performance  of  the  contract  at  issue 
can  be  temporarily  enjoined  pending  the  decision  from  the 
Comptroller  General.   However,  the  Government  has  elected  not 
to  fully  comply  with  the  technical  requirements  imposed  by 
5  3553(c)  or  (d)  to  lift  the  automatic  'stay.   The  Government 
has  determined  that  subsections  3553(c)  and  (d)  are 
unconstitutional,  and  therefore,  compliance  with  the  statute  is 
not  necessary.   As  made  apparent  by  the  hearing  of  this 
matter,  the  Government,  despite  its  being  able  to  terminate 
the  automatic  stay  by  simply  sending  Admiral  Busey's 
declaration  to  the  Comptroller  General,  has  adopted  this 
strategy  in  order  to  force  a  determination  by  this  Court 
on  the  constitutionality  of  §  3553.  However,  this  Court 
need  not  make  such  a  determination.   Despite  the  Government's 
lack  of  complete  technical  compliance  with  the  CICA  provision, 
this  Court  finds  that  the  Government's  submission  of 
Admiral  Busey's  declaration  constitutes  substantial  and 
sufficient  compliance  with  §  3553(c)(2)  or  S  3553(d)(2). 

As  already  pointed  out.  Admiral  Buaey's 
declaration  constitutes  the  precise  type  of  determination 
which  Congress  found  to  be  sufficient  for  allowing  the  award  or 
performance  of  a  contract  despite  the  existence  of  a  protest. 
Further,  since  the  Comptroller  General  has  appeared  in  this 
action  through  its  filing  of  an  amicus  brief,  it  would  be 
Incredulous  to  believe  that  the  Comptroller  General  has  not 
been  mado  aware  of  Admiral  Busey's  declaration.  Therefore, 
the  Government,  despite  its  intentions,  has  complied  with 
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S  3553  Buch  that  a  stay  on  the  performance  of  the  contract 
muse  be  lifted  by  operation  of  the  statute.   Resolution 
of  the  constitutionality  of  §  3553  as  sought  by  th^  Goverrjnenc_ 
is  not  necessary.  Moreover,  this  Court  disapproves- of  the 
Defendant  Government's  manipulation  of  a  national  emergency 
situation  to  force  a  judicial  determination  which  the 
Government  hoped  would  validate  its  constitutional  analysis 
of  the  statute  in  question. 

Since  this  case  presents  "urgent  snd  compelling 
circumstances,"  it  Is  not  an  appropriate  case  for  resolution 
of  the  constitutionality  of  S  3553.   In  North  Carolina  v.  Rice, 
404  U.S.  2A4,  246  (1971),  the  Supreme  Court  stated: 

"To  be  cognizable  in  a  federal  court, 

a  suit  'must  be  definite  and  concrete, 
touching  the  legal  relations  of  parties 
having  adverse  legal  Interests  .... 
It  must  be  a  real  and  substantial 
controversy  admitting  of  specific 
relief  through  a  decree  of  a  conclusive 
character,  as  distinguished  from  an 
opinion  advising  what  the  law  would  be 
upon  a  hypothetical  state  of  facts.'" 

Id.  at  2A6,  citing  Aetna  Life  Ins.  Co.  v.  Haworth,  300  U.S. 
227,  240-241  (1937).   If  this  cape  did  not  present  such 
"urgent  and  compelling  circumstances,"  then  it  might  be 
necessary  for  this  Court  to  resolve  the  constitutionality 
of  5  3553  since  the  automatic  stay  would  not  be  lifted  by 
operation  of  the  statute  itself.   However,  that  i's  not  the 
case  here,  and  thus  resolution  of  the  constitutional  question 
could  only  be  made  under  a   "hypothatical"  state  of  facta. 
Therefore,  this  Court  need  not  and  should  not  determine  in 
this  case  whether  5  3553  is  constitutional. 
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The  legal  scandards  applicable  to  Plaintiff's 
motion  for  a  preliminary  injunction  have  been  set  forth  by 
the  Ninth  Circuit:  ^ 

"To  obtain  a  preliminary  injunction,  a 
party  must  show  either  (1)  a  likelihood 
of  success  on  the  merits  and  the 
possibility  of  irreparable  injury,  or 
(2)  the  existence  of  serious  questions 
going  to  the  merits  and  the  balance  of 
hardships  tipping  in  its  favor." 

Apple  Computer,  Inc.  v.  Formula  International,  Inc.,  725  F.2d 

521  (9th  Cir.  1984).   It  should  also  be  noted  that  the 

Ninth  Circuit  has  stated  that  the  dual  formulations  in 

Apple  Computer  "are  not  really  two  separate  tests,  but  ... 

merely  extremes  of  a  single  continuum."  Benda  v.  Grand  Lodge, 

584  F.2d  308,  315  (9th  Cir.  1978).  Therefore,  to  succeed  in 

this  motion,  Plaintiff  must  show  at  least  .some  modicum  of 

likelihood  of  success  in  terms  of  the  propriety  of  a 

preliminary  injunction.   Since  this  Court  finds  that  the 

Government  has  sufficiently  complied  with  §  3553,  Plaintiff 

cannot  meet  this  burden.  Therefore,  the  motion  for  preliminary 

injunction  must  be  denied.   Finally,  in  making  this  ruling, 

this  Court  is  not  making  a  determination  on  the  merits  of 

Plaintiff's  protest  to  tha  GAO.  The  merits  of  that  protest 

will  be  considered  by  the  GAO,  whose  recommendation  will 

then  be  submitted  to  the  Government. 

3.  Conclusion 

For  the  reasons  presented  above,  it  is  hereby 
ordered  that  both  the  Government's  motion  to  transfer 
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and  the  Plaintiff's  motion  for  a  preliminary  injunction 
are  DENIED. 


DATED.  TT^a^i^  /5,  /f /:r 


^2±L£L. 


/•^-t^^g^Pt- 


DAVID  V.  KENYON 
United  States  District  Jud 


T 
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UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


PITNEY  BOWES  INC., 

Plaintiff, 

V. 

UNITED  STATES  OF  AMERICA,  ET  AL. , 

Defendants. 


TEMPORARY  RESTRAINING  ORDER 


Civil  Action 
Nc|r|5|r08g^ 

JAMES  F.  DAVEY,  CJerX 


This  cause  having  been  heard  on  plaintiff's  motion  for 
a  temporary  restraining  order,  and  the  Court  having  considered 
plaintiff's  complaint  and  plaintiff's  supporting  memorandum  of 
points  and  authorities  and  the  oral  arguments  of  the  parties,  and 
it  appearing  to  the  Court  after  due  deliberation  that  defendants 
will  commit  or  are  actually  engaged  in  committing  and  will 
continue  to  commit  the  acts  set  forth  below,  and  defendant  having 
failed  to  demonstrate  the  basis  under  the  Federal  Acquisition 
Regulations  for  its  decision;  it  is  therefore 

ORDERED  that  the  defendants,  their  officers,  agents, 
employees,  attorneys  and  all  persons  in  active  participation  with 
them,  be  and  hereby  are,  directed  to  refrain  from: 

(a)  expending  any  public  funds  for  the  performance  of 
or  preparation  to  perform  U.S.  Army  Contract  No.  MDA-903-85-B- 
0014,  awarded  on  February  20,  1985  to  Whitaker  Brothers  Business 
Machines,  Inc.  and; 

(b)  taking  any  action  against  plaintiff  which  directly 
or  incidentally  impedes  plaintiff's  right  to  compete  fairly  for 
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the  opportunity  to  obtain  a  contract  for  the  supplies  called  for 
in  Contract  No.  MDA-903-85-B-0014  until  this  Court  has  an 
opportunity  to  hear  plaintiff's  motion  for  a  preliminary 
injunction,  which  the  Court  sets  for  hearing  on  March  25,  1985  at 
2:00  P.M., 

Provided  that  plaintiff  first  give  security  in  the  sum 
of  $1,000  for  the  payment  of  such  costs  and  damages  as  may  be 
incurred  by  any  party  who  is  found  to  have  been  wrongfully 
restrained.  Security  may  be  posted  by  personal  check  of 
plaintiff's  counsel;  and  it  is  further 

ORDERED  that  service  of  this  temporary  restraining 
order  upon  counsel  for  defendants  shall  be  deemed  service  upon 
defendants,  their  officers,  employees,  agents  and  attorneys  and 
other  persons  in  active  participation  with  them;  and  it  is 
further 

ORDERED  that  expedited  discovery  be  and  the  same  is 
authorized  respecting  any  determinations  by  the  contracting 
officer  to  authorize  the  supplying  of  reconditioned  equipment  and 
any  conversations  he  had  with  any  bidders. 

Issued  this  13th  day  of  March,  1985  at  ^'^^  P.M. 
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